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Before Mr. Fustice Brett and Mr. Fustice Mookerjee. 


M BHAWANI KOER OrvIL. 
. v. 1807. 
MATHURA PRASAD AND OTHERS. uua 
Ravenus Salo Law (Act XI of 1850), Boos. 13, 14, 58, 54—Sale of a share of an Jou 


. estate, affect of — Enowwbranos — Mortgage, precious Purchaser at the recenus cu 
- aule, rights of — Difference between language and soops of. section 53 and 54 

qf iM Bale-law—TUls of auction purchaser, whoa acorues— Morigagor, 

purolhaso-by, Uf and token emtingwishos kis mortgago-—AMorigageo purchaser, 

rights qf, to fall back upon morigage—Morigage, if and when key 

alico— Eguity—Lis Ponders, doctrine of, when applies—Cicil Procedure 

Code (Act XIV of 1882), Seo, 818—Sals in omocution— Confirmation—Tule, 

when tt aooruss— Purokaser, : 


A purchaser under section 18 of the Revenue Bale Law (Aot XI of 1859) 
does fbt acquire merely the right, title and interest of the defaulting proprietor, 
but bo takes the share itself which is exposed for sale, subject to the limitations 
prescribed in the section, 

The words “shall not acquire any rights" in section 54 of the Aot refer to 
the acquisition of rights in respect of interest, such as enoumbranoes, or the 
like, which are referied to in the previous phrase of that section. 

Dobi Das Chowdhury v. Biprocharan (1), Annoda Prosad Ghom v. Rajendra 
Kumar Ghose (3) and Gangadosn Miser v. Xharoo Mandel (8) referred to. 

If a person acquires the interest of the original owner of the estate óqforé 
the default is made, his interest cannot be said to be an 
passes by the sale to the purchaser, because what is sold is‘, 
in the estate, 

The words, " purchaser shall not acquire any right+ 
essed by the.previous owner or owners” in section 
that the purchaser at the revenue sale shall onl 
by the previous owner or ownats at the 
shall not acquire any 
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Civ. The purchaser at a sale for arrears of revenue -of a share of an estate under 
1907, section 18 does not take the property subject to encumbrances ereated efter the 
— date of the default and before t3ezlate of the revenue sale, * 

Bhowani Koer Jogessur Bfallich v, Xhottee Mohua Pal), and Unatera Gugia v. Uns 


Mathura Prasad, Caran Bex (5 referred to. 
— iA pürdame. of tho bise d ba propelstne ater detgult aud’ betire 
revenue sale, is quite as much bound by the revenue sale as the proprietor himself, 
because in substance, he occupies tia position of -the proprietor. A 

Although the purchaser does not take subject to any encumbrances created 
after the default, be takes subject to such encumbrances only as have been creafed 
before default and are in actual existence, because undischsrged, or though dig, 
charged on the date of the revenus “male, may, upon equitable principle, be X 
allowed to be set up. 

Bhen Kamari v; Hamaricer Singh (8) distinguished and explained, 

vi The language and scope of section 58 are materially different from thosesof 
motion 54 of the Act ; under the ane section, the purchaser takes. subject to all 
: encumbrances existing at the time of-aale, while under the other, nó exioumbranocó. 

: created after default is binding on the purchaser. . 

Although un suction purchaser doos not acquire a ful de tl the onfi: 
tion of the sale, yet upon general principles, he may have equitable fights, aris 
ing out of his purchase, before the date of confirmation of tho sale, ^ . - 

Dagda v, Pancham Bing (4), Chido v. Poary Lal (5), He Ham v. Baldce (6) 
Yeshoant v. Govind (7), Adhur Ohunder y, Aghore Nath (8) Bokeris 
Rudrent v. Ram Portay (9), Robertson v. Vanoleace (10), Yeasol v. Maspadr (11) 
and Meres v. Hackonsach (12) referred bo, . 

Boope of section 816 of the Olvfl Procedure Code examined. 

Although the title to the property sold vests in the pokai ondhedsie: 
of the confirmation, he does not soquire the right, title amd interest of the 
judgmient-debtor as they stand on that date, If he has purchased in execution. 
of a money decree, he takes the proparty as it stood on the date of attachment 
and is not affected by any subsequent dealings therewith on the part of the 
Jodgment-debtor. It he has purchased fn execution of a decree on a mortgage, he. 
takes the property as it stood on the date of the creation of the mortgage and 

persons who have subsequently beoanze interested in different fragments of the 
equity of redemption cannot claim a superior title, 

The mere fact that a judgment hes been obtained on a mortgage does not 
bt, and the mortgaye continues as a Hen till it is satisfied or 
by the Statute of Limitations. 

18) and Surjiram Marwari v. Barhamdeo Porehád (14) 











pon the actual sale of the mortgaged 
yet, & mortgagee, who has purchased 
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at a selo to execution of a decree upon his mortgage, is entitled to rely upon his 
mortgage as a shield against & subsequent encumbrancer, 

Debendra Narain Roy v. Ramiarax (1) referred to. 

Bikijan Bibi v. Sachi Bewa (3) explained, 


The question whether a mortgage which has been satisfied is to be construed 

as extinguished of kept alive for the benefit of the person who makes the’ pay- 
ment, is kimply a question of intention to be determined with reference to the 
surrounding; ciroumstances as they exist at the time when the mortgage is 
discharged, Although ordinarily, when the interests of the mortgagor and the 
moMgagee are united in-the same person, it is not necessary for him to keep them 
distinct, equíty will keep them distinct, when from, the intention of the party, 
either express, or implied, it is for his benefit that they should be so kept ; 1t 
fispends updh the intention, actual or presumed, of the person in whom the inter- 
eats are united, and this person will be presumed to intend that which is most 
to his advantage, 
. Where the mortgagee institutes an action to enforce his security, proceeds 
to judgment, sells the premises, and purchases them himself, it does not 
negessarily follow that he intends that his tatle under the mortgage should merge 
in the equity of redemption. 

A mertzage, however, will not be kept alive in ald of a frend or wrong; 
2 morigage substantially satisfied may be kept alive in equity only when this is 
requisite to the advancement of justice, and this will never be allowed when the 
result will be, from the forms of law, to aid in perpetrating a fraud or an injury. 

Gobuldass v. Rambus (8), Mahesh Lai v. Baman Das (4), Dinobuadhe v. 
Jogmaya (5) ZArons v. Cans (8), JAgkidaiion Ewates Purchase Company v. 
Willoughby (7), and Hayden v. Kirkpatrick (8) referred to. 

A? purchaser of & share of an estate under section 18 of Act XI of 1859 
may be affected by the doctrine of lis pendens, if be makes his purchase during 
the pendengy of a litigation to enforce a mortgage upon that property. 

Har Shankar Prasad v. Skew Gobind (9) referred to: 

In the case of a mortgage suit, the Hs pendens continues after the decree 
nisi, and the doctrine of Hs pendens is applicable to proceedings to realise the 
mortgage after the deoroo for sale 
~ Bwjiram Marwari v. Berkemdoo Perskad (10) retarted to. 


But where, as in the present osse, the purchase at the revenue sale was 
effected sometime after the mortgage sale bad been oonfirmedgthere was no lis 
pendens on the mortgage pending at the date of the revenue sale, 

Appeal by the Plaintiff. 

Suit for possession of a share in four villages which the 
plaintiff purchased at a sale for arrears of revenue under section 
18 of the Hevenue Sale Law, but which was also purchased by 
the defendant at a sale in execution of a mortgage decree. 


(1) (1908) I. L. B. 80 Calo. 599. (3) (1904) L L. R, 81 Onlo, 868, 
. (8) (1884) L. B. 11 L A. 196 ; L L R, 10 Calo 1085. 

(4) (1888) L. B. 10. L A. 83; I. L. B. 9 Oslo, 961, 

(5) (1901) L. B. 29. L A. 9 ; L L. R. 30 Calo, 184. 

(6) (1895) A. O. 11. . (8) (1868) 84 Bear. 645. 

(7) (1898) A. O, B3. (9) (1899) I. L. B, 36 Calc. 960. 
TE (10) (1905) 2 0, E. J,-388, 
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The facts of the case appear fully from the judgments. 
Dr, Rash Behary Ghose and Babus seta Mukherjee and 
Kulmant Sahay for the Appellant. 
Babus Lal Mohan Doss and Atul Chandra Dutt.for the 
Respondents, ` 
ot. A H C A. V. 
The following judgmenta were delivered. " 


Brett J.—In Taluk Azamgarh, Purgannah Shaharghati, 
District Gaya, Touzi No. 4411, several separate accounts have been 
opened by different co-sharers and a residue share has been left 
consisting of 5 annas 13 pié& in 71 villages. This residue ‘ore 
Ijmali share belonged tc Mahammed Buksh and others, and they 
on the 9th August 1886 executed a mortgage bond in favour of 
defendant No. 1, Mathura Pershad Singh, by which they hypothe- 
cated the 5 annas I$ pies share in 4 out of the 71 villages as 
security for the mortgage debt. Mathura Pershad Singh insti- 
tuted a-suit on his mortgage bond on the 12th September 1898 
and obtained a decree on the 31st May 1899. On the 19th March 
1900, he, with the leave of the Caurt, purchased the mortgaged 
property in execution of the decree, and on the 23rd April 1900 
obtained a sale certiicate, Possession of the property was 
delivered on the 12th July 1900, and on the 18th December 
Mathura Pershad got nis name registered as proprietor af the 
5 annas 1j pies share of the 4 villages. . 

On the 29th March 1900, the zai? or residue share fell 
into arrears for the March kist of Government revenue, the 
amount of arrears being Rs. 1,554-3. On the 4th May 1900, a 
notification of sale was issued by the Collector. On the 6th 
June 1900, the whole of the pak share was sold and was pur- 
chased in the name of defendant No. 2 by defendant No. 3, the 
husband of the plairtiff. 

The defaulters appealed to the Commissioner but their 
appeal was dismissed on the 7th February 1901. Defendant No. 2 
obtained a sale certificate on the 3rd April 1901, and possession 
was delivered to him onthe sth July 1901. On the rsth July 
1901, defendant No. 2, the nominal purchaser executed a deed of 
release in favour of defendant No. 3, who afterwards applied for 
registration of his name in respect of the whole of the imal 
share and his application was granted on the 21st December 1901. 

Defendant No. 1, however, appealed to the Collector against 
this order and on the 21st January 1902, the order for registration 
of the name of defendant-No..3 was set aside, Defendant No. 3 
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that ón the date ‘of the'revénue ‘sale, the 6fh June 1900, the 
defaulters' had no right in the shares in the 4 mouzahs which 
had been purchased by defendant No. 1 in execution of his 
mortgage decree, and, therefore, that the revenue sale of the 
ÜJmal share did not extinguish the right of defendant No. 1 
under the auction purchase in execution of the mortgage decree: 

The Subordinate J udge, therefore, found both these ports in 
„favor of defendant No. 1. , 
í The sth issue, which was, whether the doctrine of dys 


* pendens applies to the purchase of defendant No. 3, was not 


dealt With by the Subordinate Judge. His findings on the rst 
issue which dealt with the title of the plaintiff are somewhat 

* obscure. "These are not however of importance for the purpose 
of this appeal, as the title of the plaintiff by gift from defendant 
No. 3 has not been seriously disputed. — . ; 

The Subordinate Judge in the end dismissed the suit with 
costs, and the plaintiff has appealed. i 

In attacking the finding of the Subordinate Judge on dis 
issues set out above, three main contentions have pem SurAnCed 
on behalf of the appellants. 

I. That the decree on hè mortgage having been udi 
absolute before the arrears of revenue fell due, there was no 
encumbrance isi existence on the 29th: March 1909, when the 
tymai shard was found to be in default. ° 5 

2. Assuming that section 316, Civil Procedure Code, governs 
sales under the Transfer of Property Act, the title to the shares 
in the 4 villages sold in execution of the mortgage decree became 
vested in the mortgagee (defendant No. 1) on the 19th March 1900; 


' when the property was sold to him and noton the 23rd April 1900, 


when the sale was confirmed, and (3) that defendant No. 1 had. 
ceased to be a mortgagee and had become an owney of the property 
at the time of the revenue gale on the 6th June 1900, and, therefore, 
that under that sale, all his rights passed to the purchaser. 

The maki share was sold for arrears of revenue under the 
provisions of section 13 of Act XI of 1859, and the.purchaser at 
that sale acquired (under section 54 of the same Act) the share 
subject to all encumbrances and did not acquire any rights which 
were not possessed by the previous owner or owners I am un. 
able to accept the view which the Subordinate J udge has taken 


that what was sold at the revenue sale, was the right, title and. 


interest only of the defaulters. Such a view is con to the 


whole policy of the Revenue Law and is opposed to the decisions of.” 


Bhawani Koer 
t. 
Mathura Piased. 
Brett, J. 
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this Court in this cases of Gungadeen Misser v. Kheeroo 
Mundul (1), Debi Das Chaudhuri v. Bitro Charan. Ghosal (2), 
and Annoda Prosad Ghose v. Rajendra Kumar Ghose (3) ; clearly 
what was sold was the share subject to encumbrances. 

The main question for determination then in this case is 
whether the mortgage by tae defaultersto defendant No. 1 was 
an encumbrance, subject to which the share was sold, or*had it 
ceased to exist a$ an encumbrance by reason of the purchase by 
defendant No. 1 of the mortgaged properties on the 19th-March 
1900, prior to the date of default, which purchase was contrmed . 
on the 23rd April following. 

The case put forward for the respondents has been that the 
mortgage did not cease to exist as an encumbrance when the 
order absolute was obtained ia the mortgage suit, that under the 
provisions of section 316, Civil Procedure Code, the title to the | 
property sold vested in the defendant No. 1 as against the mort- 
gagor and persons claiming th-ough or under him from tht date 
of the sale certificate, that up to the date of such certificate, the 
title of the defendant No. 1 as owner was inchoate and incom- 
plete, and in fact, subject tc be lost, that till the sale was con- 
firmed, he was entitled to rely on his mortgage, that what was 
sold at the revenue sale, was the property as it existed at the time 
of the default, and that at the time of the defult, the mortgage of 
defendant No. 1 was an existing encumbrance. 

In support of these contentions reference has been made to 
section 28 of Act XI of 1859 and Schedule A as showing that 
thetitle of the purchaser at a revenue sale relates back to the 
date of default, znd it has been argued on this basis that the 
property purchesed mast be the property in suit as it existed at ` 
the date of default, 

The first twp points which have been advanced in support of 
the appeal may be considered together. It has been contended 
that the right of a purchaser to property sold in execution of a 
decree of the Civil Court accrues from the date of the sale, though 
it may not be camplete till after confirmation, and in support of 
this view, the cases of JDAÀsrub Chunder Bundopadhya v. 
Soudamini Dabec (4), Dagdu vPuncham Sing Gangaram (5), and 
Abbas Peada x. Queen Empress (6), are relied on. In the first of 
those cases, a Full Bench of th-s Court held that the purchaser of 
a property ata sale in execution of a decree of a Civil Court is 


* (1) 1874) 14 B. L. R. 170. (4) (uro L L, R. 3 Calo, 141. 
(2) (1895) L L. B. 23 Calo, 641. (5) (1893) I. L R. 17 Bom. 877. 
(3) (1901) T. L. E. 30 Calc. 323. (6) (1808) 2 0, W. N. 484 (489). 
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liable for Government revenue accruing on tbat property between 
the date of sale and the date of confirmation on the ground that 
the interest of the debtor in the property ceased from the date of 
the sale. In the second case the Bombay High Court held that 
when two persons had on different dates purchased the same 
property at'auction sales in the Civil Court in execution of 
different;decrees and when the purchaser at the later sale had 
obtained confirmation of his sale before the other purchaser, 
stil” the latter as purchaser at the earlier sale had acquired a 
title to the property which was perfected on confirmation and 
therefore that the purchaser at the later sale acquired nothing 
by this purchase. 

, n the third case it was held that the title of the purchaser 
related back to the date of sale. 

No doubt these cases are ample authority for the contention 
that the title of the purchaser at an auction sale in a Civil Court 
will relate back from the date of confirmation to the date of sale 
so as to defeat all intermediate encumbrances or alienations, but 
these cases do not help us to determine whether what was sold 
at the revenüe sale was the share asit existed on the date of 
default, or on the date of actual sale. The cases of Umatara 
Gupta v. Uma Charan Sen (1), ahd Chowdhry Fogesur Mullick 
and others v. Khetter Mohan Pal (2) to which we have been 
referred no doubt lay down that a purchaser of an estate at a 
sale for arrears of Government revenue is not affected by any 
encumbrances or alienations created by the defaulter between the 
date of default and the date of sale as under section 28 of Act 
XI of 1859, the title to the estate vests in the purchaser from 
the date of default. But in the present case the question for 
determination depends not so much on the date when the title 
of the purchaser at the revenue sale vested as on the date when, 
if at all, the mortgage or encumbrance on the e$tate held by 
defendant No. 1 ceased to exist. Nor does the decision of the 
Full Bench of this Court in the case of Biíbgan Bibi v. Sachi 
Bewak (3) to which we have been referred seem to me to assist 
us in determining the question which is before us. . That case 
hardly supports the present contention of the appellants that the 
mortgage lien of the defendant No. 1, on the property which 
he purchased on the 19th March 1900 in execution of lis mortgage 
decree was extinguished before his sale had been confirmed. 

I am unable therefore to hold that the two first contentions 


(1) (1904) 8 0. L. J. 53, a (1880) t L. R. 17 Calo, 148 - . 
(3) (1904) T. L. B, 81 Oale, 863, 
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advanced on behalf of the appellant have been maintained. The 


case of Prem Chand Pal v. Purnima Dasi (1), on the other hand 
goes to support’ the contention of the respondents that on the 
date when the share fell inta arrears for Government revenue, the 
share was subject to the unconfrmed sale held in execution 
of the mortgage decree and that the unconfirmed salt constituted 
an encumbrance on the FEDERE property which formed part 
of Xhe share sold. 

The third contention however raises a question of much 
difficulty and importance, viz., whether because the sale to defen» 
dant No. 1, had been confirmed on the 23rd April 1900 hq became 
in consequence an owner of the property at the time of thé 
revenue sale on the 6th June 1900 and therefore under that sale 
all his rights passed to the purchaser. In support of this conten- 
tion reliance "has been placed for the appellants on the decision 
of this Court in the case of Annoda Prosad Ghose wv. Rajendra 
Kumar Ghose (2), and the dacision of their Lordships of the Privy 
Council in the case of Shyam Kumari v. Rameswar Singh (3). 
In the former of these twa cases the plaintiff had purchased 
in execution of a Civil Court decree an estate which was subse- 
quently sold for arrears of Government revenue and purchased 
by a third person who took posstssion. In a suit brought by the 
plaintiff to recpver possessicn from the purchaser on the ground 
that plaintiffs purchase was an encumbrance on the property ‘and 
that under the provision of section 54 of Act XI of 1859, the 
purchaser had purchased the share subject to the encumbrance, 
it was held that the words ‘ the purchaser shall not acquire -any 
rights which were not possessed by the previous owner or owners' 
in section 54 of Act XI of 1859 mean that the purchaser shall 
not acquire any rights not possessed by the previous owner or 
owners at any time and shall acquire no more than what was the 
property of the previous owner or owners: they do not mean.any 
right not possessed by the previous owner or owners'at the time 
of sale. It was pointed out in that judgment that the words do not 
mean that if the previous awner has parted with all his‘rights 
before the property is put ub for sale, the purchaser at such sale 
shall acquire nothing. In that case the purchase under the Civil 
Court decree was some months before the default. It was 
held, that the purchase was not an encumbrance and that the 
purchaser at the revenue sale was Spend. to the whole of 
the property sold. . 


1) (1888) I. L. R. 19:Calo, 548. — «, (9) qan r L. B, 39 Cale, 3. 
(8) (1901) I, L. R, 82 Oslo, 37. 
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The present case is different, The decree in execu 
which the defendant purchased was a mortgage-decree, which 
constituted an' encumbrance on the property sold. The sale in 
satisfaction of the mortgage-decree was not confirmed till after 
the default in payment of the Government revenue and the case 
of defendant’ No. 1 is that as it was an existing encumbrance at 
the time,of defaultythe plaintiff cannot obtain possession of the 
property sold in execution of the mortgage-decree until he has 
discharged the whole mortgage-debt. The decision in that case 
«an hardly be accepted as directly meeting the difficulties in the 
present case. ° - - 

The decision of the Privy Council in the case of Shy 
Kumari v. Rameswar Singh (1) was arrived at on the following 
facts, The respondent instituted a suit on a mortgage-bond 
executed in his favour, obtained an exparte decree and in execu- 
tion of the same sold up and on the 17th February 1896 pur- 
chased with others an estate called Bisli Kaithabi. The appel- 
lants who were puisne mortgagees were not made parties to the 
suit. The respondent obtained his sale certificate on the 21st 
March and was put in possession on the 29th April 1896. Default 
was made by the proprietors, his mortgagors in payment of the 
Government revenue on the estate on the rath January 1896 
and on the 25th March 1896, the estate was 'sold under Act XI 
of 18 59 for grrears of Government revenue and purchased by 
the respondent. A suit was afterwards instituted by the second 
mortgagees under a mortgage which covered Bishli Haibalie as 
well as other estates against the mortgagors making the respon- 
dent a party defendant. The mortgagor did not defend the suit 
but the respondent pleaded that under his purchase at the reve- 
nue sale he had acquired the estate free of all encumbrances 


including the mortgages of the plaintiffs. His plea was allowed: 


in the Courts of first instance and first appeal arfi the suit was 
dismissed. On appeal to the Privy Council, their Lordships held 
that at the time of the revenue sale the respondent was a pro- 
prietor of the estate within the meaning of section 53 of ‘Act XI 
of 1859 and therefore that he had taken it subject to the encum- 
brances existing at the time of sale and that neither the fact 
that the sale by the Civil Court was subsequent in date to the 
default for arrears of revenue nor the further circurmetance that 
under the revenue sale certificate, the purchase related back 
beyond the actual date of the sale and took effect from the 


(1) (1094) IL. B. 83-0al 97, - 
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13th January 1896, altered the ownership of the estate nor made 
the respondent any the less a-proprietor. Further in discussing the 
date to be looked at in determining the result of a sale in such a 
case, their Lordships held that ‘ when the Act is considesed as a 
whole it seems clear that when sale or purchase is spoken of in 
connection with time, the time meant is that at which the sale 
takes place in fact not that to which its operation ig carried 
back by relatian.' 

Applying the principles laid down in that. case to ‘the 
present, it has been contended for the appellants that the 
title of the defendant No. » at the date of the revenue sale 
and hot at the date of default must prevail and ds at that date 
he had become an owner of the shares in the 4 villages in; 
cluded in the fali share which was sold for arrears of revenue, 
his encumbrance under the mortgage had ceased to exist and 
therefore that the plaintiffs were entitled to obtain possession 
of the shares in the villages from him. It has been, argued 
that the sequence of evens in the present case go even further 
than those in the case waich was before the Privy Council 
to support the view which was taken by their Lordships. In 
the present case the sale to the defendant No. 1 in satisfaction 
of his decree on his mor-gags preceded the date when the 
default was made in the payment of the Government revenue 
and the sale certificate was issued to the defendant, No. 1 before 
the date of the revenue sale. The learned pleader for the 
appellant has elso argued that in the present case no question of 
principle is involved, but zhat all that has to be decided is what 
is the proper interpretation of the provisions of the Revenue 
Sale Law. . 

It seems however, a matter of doubt whether the decision 
of the present case does not involve a question of principle and 
whether the déctum of thei- Lordships of the Privy Council was 
intended to be of general application or only to apply to the 
peculiar facts of that case. In dealing with the case before them 
and noticing that no decisicn precisely applicable to the facts was 
to be found in the Indian Law Reports, their Lordships remark 
that the circumstances of the case are peculiar and such as 
probably do not often occur, and amongst them they notice the 
important eircumstances thaf there had been a sale of an estate 
at a revenue sale for arrears of revenue and a purchase by the 
same person who had previously bought the same estate at an exe- 
cution sale in a Civil Court. They observe that the respondent 
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when he purchased at the revenue sale was apparently a. pro- 
prietor 'purthasing an estateof which he wasa proprietor: and 
they note that under section 53 of Act XI of 1859 such a pro- 
prietot so purchasing acquired the estate subject to all encum- 
brances existing at the time of sale. They point out that in that 
case the argument for the respondent amounted to this that at 
the exegution sale in the Civil Court what he really bought 
was not the estate but the right to receive any: surplus 
sale proceeds of the estate when. it should be sold for arrears 
of revenue, and express their dissent from that view. They 
lay down that liability to sale 5s not the same thing as sale 
and that until a revenue sale takes place the ownership of the 
estate remains as it had been except so far as the provisions of 
the Act interfere with it, and that the: proprietors mentioned in 
section 53 upon whom the disability is imposed cannot be res 
tricted to defaulting proprietors and they refer to the case of 
Abdool Bari v. Ramdass Coondoo (1), in which a similar view was 
taken by this Court in 1878. Then dealing with the question of 
what is to be regarded as the date of sale they remark that it 
would be a strained construction in any case to say that the date 
of default, from which under the provisions of section 28 and 
schedule A of Act XI of 1859 the title is to be deemed to have 
vested in the purchaser, is the date to be looked to in saying whether 
a purchaser was a proprietor when ke purchased. 

Between the circumstances of the present case and those of 
that which was before their Lordships of the Privy Council there 
are several important points of difference. In the present case 
the purchaser at the revenue sale is not the same person who 
purchased at the execution sale in the CivileCourt and he is not 


' setting up rights under the mortgage which by his own act in 


purchasing the estate at the revenue sale he may be held to have 
defeated, as was the case before the Privy Council. Here the 
purchase at the execution sale seems originally to have been 
made in ignorance of the default and it is not clear that the con- 
firmation of the sale was not obtained in similar ignorance. But 
whether the latter fact be correct or not the person who seeks to 
defeat the rights of defendant No. 1 under the mortgage is the 
plaintiff, a third person who purchased at the revenue sale. The 
plaintiff further seeks to avoid the right of defendant No. 1 
under his mortgage on the ground that thé provisions of section 
54 of Act XI. of 1859, on which the defendant relies, do not 

(1) (1878) L L. B. 4 Calo. 607. Í 
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apply In the case before the Privy Council the question was 
whether the provisions of section 53 of the Act applied. The 
two provisions of the Act differ in this that a co-sharer proprietor 
purchasing an estate at z sale for arrears of revenue, by such 


purchase acqui-es the estate subject to all its incumbrances exist- _ 


ing at the time of sale while the purchaser of the ‘share of an 
estate acquires it subject to all incumbrances arid shall not,acquire 
any rights which were not possessed by the previous owner or 
owners, It seems open to doubt whether the defaulters if they 
had purchased could have avoided the incumbrance of defendant ^ 
No. 1. "ME s 

Further in the case before the Privy Council the mortgage 
debt of the respondent appears to have been fully discharged. 
by the sale of the property to him in execution of his decree. 
In the present case the property in suit was sold to the defendant 
No. 1 for less than one half of his mortgage debt and the balance’ 
still remains ou:standing. 

The effect of applying to the present case the principle- 

contended for on behalf of the-appellants would apparently be to 
discharge the mortgage of defendant No. 1 leaving him as pro- 
prietor of the share in the four villages out of the 7r villages 
which made up the tmait kulam which was sold for arrears of 
revenue, a share in the sale proceeds which would bear to the 
whole proceeds the same propartion as the value of the share in 
the 4 villages bears to the value of the whole imak kalam. The 
property at the revenue sale sold for Rs. 13,100 and such a 
share would cover only a small portion of the mortgage debt 
which was due to the defendant No. 1 under his decree, 
_ Moreover in the qase before the Privy Council it appears to 
have been held that the appellants were still bound to redeem 
the prior mortgage of the respondent though he was not entitled 
to set up his pfirchase at the revenue sale to entirely defeat their 
rights as puisne mortgagees, 

It has been held in the present case that the mortgage of 
defendant No. 1 was a valid transaction for consideration. In 
due course he brought his suit to recover the debt due under the 
mortgage, obtained a decree and sold up and himself purchased 
the mortgaged property in purt satisfaction of his debt. Subse- 
quently but*prior to confirmstion of his sale, the property fell 
into arrears, a fact of which he appears to have been in ignorance 
and his sale was confirmed before the property was brought up 
for sale for arrears of revenue, Apparently all the acts of defen- 
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Mr. DeGruyther and Mr. G. A. H. Branson, for the appellants :— 
The suit is for possession and the cause of action is the death of. 
the respondents’ mother. Both Courts in India have held that it 
was not proved that the lady was dead. Consequently there 
being no cause of action, the suit ought to have been dismissed. 
The Courts below were wrong in making declaratory decree such 
as they have passed. The Courts had no power to make such a 
declaration, which is inconsistent with the relief sought in the 
suit itself. It might be suggested, the plaint could be amended. 
But it must be amended before judgment: sec. 53 fc) of 
the Civil Procedure Code (Act XIV of 1882). That section is the 
only section that deals with amendments of plaints. The effect 
of the amendment would be to make a suit in character different 
from and inconsistent with the original suit. Such an amendment 
could not be made under the abovementioned section: Mussamut 
Doolhun Yankee Koer v. Lall Beharee Roy and others (1). On 
failure of the right for possession the suit ought to have been 
dismissed: Rant Rayessuree Koonwar and others v. Makaranse 
dIndurjeet Koonwar and others (2). 


The Respondents did not appear. 
The judgment of their Lordships was delivered by a 


` Lord Robertson.—Their Lordships are of opinion that this 
action ought to have been dismissed with costs, and that therefore 
this appeal should be allowed. 

The suit was one of the simplest and most ` plainsailing 
character, alike in the ground of action and the decree sought. 
The plaintiffs (the present respondents) claimed to have posses- 
sion of their mother's property on the ground that she was dead. 
The Courts held that it was not proved that the lady had died 
(and indeed there was positive evidence that she was alive). The 
inevitable inférence would seem to be that the suit should be 
dismissed. The Court which tried the case, however, lad, very 
naturally, tried the whole case, at once and had to deal with some 
questions as to the paternity of the plaintiffs, and also as to the 
validity of certain gifts by the mother. These however, were 
merely argumentative steps towards the only decree sought, vis., 
possession ; they were not presented by the plaintiffs as separate 
and substamtive questions affecting rights other than that of 
possession of their (alleged) deceased mother's estate. ‘As regards 
one of those questions, it is plain that the validity of the gifts 


(1) (1873) 19 W. R. 88. (3) (1888) 6W. B. L 
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that the alleged death of Kewal Koer was not proved, that the 
plaintiffs were the sons of Kewal Koer, that Kewzl Koers estate 
was limited, that moneys had been paid to Gend Eoer and Kewal 
Koer, and that the transactions were not justified by legal neces- 
sity so as to be binding on the plaintiffs. On these findings he 
made a decr&e in the terms following :— 

* Opdered that this suit be dismissed and it be declared that 
the plaintiffs are sons of Mussummat Kewal Koer, and that the 
disputed properties in claim were not sold for valid expenses. 
The plaintiffs do recover #ths of their costs from the contending 
defendagts and the said defendants do recover 1ths of their 
costs from the plaintiffs. The decretal amount shall d interest 
at 6 per cent. per annum till realization." 

Against the said decree both parties appealed to the High 
Court of Judicature at Fort William in Bengal, which disposed of 
both appeals by one judgment affirming the findings of fact and law 
come to by the Subordinate Judge and dismissing both with costs. 
The judgment (by Ghose and Pratt JJ.) contained tke following :— 

t We thus conclude that Kewal Koer did not die as alleged. 
That being so; the plaintiffs’ suit for possession is premature. The 
Lower Court has, however, given a declaratory decreeas to plaintiffs! 
eonship, and that the properties Were sold without lagal necessity. 

“Tt was contended by Mr. Hill for the defendants that the 
suif could not be maintained, the cause of action upon which it 
was founded, vix. the death of Kewal Koer, having failed. No 
doubt the suit, so far as it asked that a decree for possession 
be awarded to the plaintiffs, must fail, as Kewal Koer is not 
proved to be dead, but the suit practically sought foz two declara- 
tions, vás., that the plaintifs are grandsons of Gopi Nath, and 
that they are not bound by the sales held in execution of the 
decree against their mother, the loans upon which the decree 
was obtained not having been for legal necessity. And issues 
Nos. 2 and 5 involving these questions were raised between the 
parties in the Court below, and weré decided. In these cir- 
cumstances, it is not desirable that the final decision of these 
questions should be postponed till after the death of Kewal Koer, 
when much of the evidence which is now forthcoming, and which 
was adduced at the trial will have disappeared. The Subordinate 
Judge has clearly shown how matters really stood." > 

Against that decree of the High Court made cn the appel- 
lants’ appeal to that Court, the appellants appealed to His majesty 
in Council. ‘ 
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village was sold and purchased on August 26, 1878 by Zahur 
Ulhuq, who obtained possession of the same. . 

On September 14, 1897 the present suit was instituted in the 
Court of the Subordinate Judge of Patna. The plaintiffs were 
Jogeshwar Narayan and Kusheswar Narayan, sons of Kewal 
Koer. The defendants were the appellants, the heirs of the 
mortgagee and purchaser Zahur Ulhuq. The plaint set but that 
the said village was the property of Gopi Nath, that on his dgath 
Gend Koer succeeded to a Hindoo widow’s estate, and that on her 
death Kewal Koer also succeeded to an estate for life, The 
plaintiffs alleged that the cause of action arose on February 10, 
1897, the date of the death of their mother Kewal Koer and that 
they, as her sons, were on her death entitled to succeed to the 
estate of Gopi Nath. The plaintiffs challenged the validity of 
the mortgages executed by Gend Koer and Kewal Koer, and the 
sale in pursuance thereof as binding on them. For relief they 
prayed :— 

t/a) That on adjudication of the plaintiffs title to aie pro- 
perties described in the plaint possession be allowed to them. 

i (5) That mesne profits from the date of suit till a 
of possession be awarded. . 

(c) That costs with interest be awarded. 

(d) That any other relief, which the Court may think pro- 
per under the ‘circumstances of the case may be granted to the 
plaintiffs," 

The appellants by their written statement denied that Kewal - 
Koer .was dead. They also denied that the plaintiffs were the 
sons of Kewal Koer and pleaded that the transactions with Gend 


‘Koer and Kewal Koér were binding on the plaintiffs. 


On the pleadings the Subordinate Judge fixed the followiag 
isues:— o 

(1) Was Kewal Koer dead ? 

(2) Were the plaintiffs the sons of Kewal Koer ? 

(3) According to the law as laid down in the Mitakshara, 
did Kewal Koer obtain absolute right in the properties which 
devolved on her as heir after the death of her mother Gend 


Koer? If so, were the plaintiffs precluded from suing ? 


(4) Were the sums mentioned in the bonds not fully paid ?- 
(5) Were debts, or any and what portion of them, incurred 


‘on account of legal necessities by the widows (or more precisely 


by the widow and the daughter) ? 
The decision of the Subordinate Judge on those issues was- 
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should bó dismissed. The mere ciroumstance that some of tha media conclu- 
endi (might be the same in other actions does not vest the Gourt with any right 
or duty to pronourice upon them in a suit which has gone by the board because 
of the failure of the ground of action, 

Appeal from a decree of the above-mentioned High Court 
(June 25, 1903) affirming a decree of the Court af the Subor- 
dinate Jpdge of Bankipur (March 31, 1900). 

_ The question for the decision of their Lordships was whether 
the Courts in India were right in making the decree which they 
passed in view of the reliefs claimed by the respordents in their 
plant. , 

^. Omne Gopi Nath was the owner of a village called Dhawlpur 
Akowna. He died on November 28, 1859 leaving him surviving 
a widow, Gend Koer, and a daughter, Kewal Koer, who subse- 
quently married a man named Chandan Lal On the death of 
Gopi Nath his widow succeeded him and remained in possession 
of the estate till her death on December 2, 1868, when she was 
succeeded by Kewal Koer. 

On July 2, 1868, Gend Koer borrowed the sum of Rs. 2,000 
‘from one Wahid Ali (since deceased and now represented by 
the appellants) on a mortgage of the said village, and on June 2 25, 
1868, obtained another advance of Rs. 3,000 from him. 

After the death of Gend Koer on December 2, 1868, her 
daughter Kewal Koer had further monetary transactions with 
Wahid Ali. 

On April 3, 1869, she borrowed the sum of R3. 3,000. 

On July 6, 1870, she executed a deed for Rs. 5,000 on account 
of the amount due on the said deed of April 3, 1869, and on 
account of another advance. 

She, then, executed a consolidated deed for Rs. 22,000 on 
June, 25, 1872, which sum included a small balence due under 
the deeds executed by Gend Keer. the amount éue under the 
deeds executed by herself and a fresh loan of over Rs. 13,000. 
She further borrowed Rs. 5,500 on February 17, 1873 and 
Rs, 2,000 on September 2, 1873. 

Eventually on April 23, 1875, she executec a consolidated 
deed, in which all the previous transactions were included, for 
a sum of Rs. 30,000 in favour of Zahur Ulhuq, son af Wahid Ali, 
who died prior to the present suit. 

On failure to pay the amount due by Reval Koer, the 
mortgagee Zahur Ulhuq put the deed in suit and cn January 28, 
1878 obtained a decree thereon from the Court of the. Subordi- 

‘mate Judge of Patna. In execution of the said decree the said 
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PO, caáe is at variance with that which their Lordships adopt, there 
1007. is only a difference of Rs. 10 in the practical result, the appellant 
Bibi m | Kumar having maintained that she was liable for Rs. 20, while she was 
truly liable only for Rs. 10. On the other hand, the sum held 
- Ghanshyam Misr. due in India was Rs. 1,320, and this was the result of the ad 
, Lord Robertson. valorem theory. It is to be observed that the appellant did not, 
n as she should have done, stand on the first clause of*the 17th 
° Article of Schedule II, but, on the contrary, contributed to 
mislead the Courts, by advancing a theory which was as unsound 
as that of the respondents. Their Lordships think that, in these 
circumstances, the justice of the case is met by. the firs? respon- 
dent (who alone appeared in the suit) paying half of the appel- 
lant’s costs in the High Court and in England. 
‘heir Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be allowed, that the decrees of the 
High Court and the Court of the Subordinate Judge ought to be 
discharged, that the case ought to be remitted tothe High 
Court with a view to the necessary steps being taken to dispose 
of the remaining issues reserved by the Subordinate Judge for 
future consideration, that the first respondent ought to pay half 
the appellant’s costs in the High Court, and that the costs in the 
Court of the Subordinate Judge ought to be dealt with by the 
Subordinate Judge after the other issues have been disposed of. 
The first respondent will pay half the appellant’s costs of 
this appeal. 
Appellant's Solicitor C. G. Farr, 
* The respondents did not appear. 


Appeal allowed. 


Present: Zprd Robertson, Lord Collins and Sir Arthur Wilson. 


Po A MUSSUMMAT WALIHAN AND OTHERS 
v. 
JOGESHWAR NARAYAN AND OTHERS. 


[On APPEAL FROM THE HiaH COURT oF JupICATURE AT Fort 
WILLIAM IN Bmwaar.] 

Practios— Suit for possession—Fatlure of caus of cotion—Proper deoroo to be 
mads th such a onso— Possibility of media conoludendi being the seme in 
other actions gires the Court no power to pronovauos upon them. 

Where the plaintiffs olafmed to have possession of their mother's property 
on the ground that she was dead and the Oourt held that it was not proved 
that the lady was dead, the inevitable inference would seem to be that the sult 
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on the one hand, the appellant, pointing to her prayer for a decla- 
ration, says she pays ‘Rs. 10 on that, and, pointing te her prayer 


P.O, 
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for injunction, says she pays other Rs. 10 on that. In their pny Phul hul Kumari 


Lordships’ judgment, this is not the proper view of the suit 
taken as a whole ; but if it were, it would be ext-emely difficult 
for the appellant tq bring her suit, which asks consequential 
relief as Well as a declaratory decree, within the eractment which 
she invokes. 

On the other hand, the respondents equally ignore the 
essential fact that this is a plaint for review of a summary deci- 
sion ; and they go on to bring the action, treated as an original 
action, within the class of cases where the Courtfees are ad 
valorem of the action. It is not necessary to.discuss this in 
detail, but their Lordships are not satisfied that, even if the 
value of the action determined the fee, the respondents have 
rightly ascertained the value. What they have done is simply 
to take the sum in the execution decree. This is plainly a 
fallacious proceeding. The value of the action must mean the 
value to the .plaintiff. But the value of the sraperty might 
quite well be Rs. 1,000, while the execution debt vas Rs. 10,000, 
It is only if the execution debt is less than the value of the 
property that its amount affects the value of the suit. 

‘Their Lordships, however, are satisfied that there is in the 
Statute no general or overriding reference to va'ue- The terms 
of sub-section 1 of Article 17 (which they hold to apply) con- 
tains no reference to value. In like manner theclass of suits 
dealing with arbitration awards is coupled with suite such as that 
immediately in question ; awards may be of valus Rs. 10 or of 
value Rs. 100,000, and yet no distinction is mads. In short, the 
Statute, for good reasons or bad, has dealt with certain actions 
irrespective of value ; and the present action is onesf them. 

This being a matter of practice, although to be determined 
by Statute, their Lordships would willingly heve given much 
weight to any consentaneous practice. But while the respon- 
dents can claim to be supported by decisions of the Calcutta and 
Allahabad High Courts, there is a contrary decisicn in the Bombay 
High Court DAondo Sakkaram Kulkarni v. Govind Babaji 
Kulkarni (1) which has the high authority of Sir Charles 
Sargent, whose judgment is in accordance with the conclusion at 
which their Lordships have arrived. 

Tt isa singular fact that while the rato o? the appellants 

(1) (1884) I. I» B. 9 Bom. 20. ^e 
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Purneah, before whom the execution proceedings took pláce, a 
claim to the property, claiming that her right should* be declared 
and that an injunction should issue against the etecution of the 
decree held by the first respondent. | This claim was rejected by 
the Subordinate Judge on 24th April 1899, and his decree is the 
cause of action in the suit which gives rise to this appeal. 

Now the right of the appellant to sue for the estaklishment 
of her right, which the Subordinate Judge had negatived, rests 
on the 283rd section of the Civil Procedure Code (XIV of 1882). 

“The party against whom an order under section 280, 281, 
or 282 is passed may institut a suit to establish the right which 
he claims to the property in dispute ; but, subject to the result 
of such suit, if any, the order shall be conclusive." 

This isclear of itself, and the High Court, in the judgment 
appealed against, describes the suit as "of the nature referred to 
in section 283." | 

Having thus ascertained what is the nature of the suit, 
their Lordships turn to the Court Fees Act to see whether such 
actions of appeal are specifically dealt with ; for it is only if they 
are not specifically dealt with that the task arises of finding 
to which group of cases this isto be assigned. Now, the 17th 
Article of Schedule IL is expressly made to apply to " Plaint 
or memorandum of appeal in each of the following suits.” | — 

V" p, "lo alter or set aside a summary decision or order of 
any of the Civil Courts not established by Lettera Patent, or of 
any Revenue Court.” 

Now this is an exact description of the effect of the appell- 
ant’s suit. It is true that, instead of asking the Court to alter or 
set aside the decree which is the cause of action, she categorically 
asks from the Court the several decrees which she had asked 
from the Supordinate Judge, and which the Subordinate Judge 
had refused. But this is merely a verbal or formal difference, and 
section 283 of the’ Civil Procedure Code, under which section 
the action is brought, recognizes such a suit as not merely an 
appropriate, but the only mode of obtaining review in such cases. 

Their Lordships are accordingly of opinion that the first head 
of Article 17 of Schedule Il applies to the case. This view 


' is opposed not only to that of the respondents and of the High 


Court, but to that of the appellant. Misled by the form of 
the action directed by section 283 both parties have treated the 
action as it were not simply a form of appeal but as if it were 
unrelated to any decree forming the cause of action, Accordingly, 
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DeGruyther : This is a suit to set aside a summary order. 
Neither the case of Muftee Felaloodin Mahomed v. Staheroollah (1), 
nor the case Of Akmed Mirsa Saheb v. Thomas (a), decides on 
what ad valorem duty is payable. The case of Modhusudun Koer 
v. Rakhal Chunder Ray (3) has no bearing on ths point. The 
question. there related-te the. jurisdiction of the Court. The 
present suit is a suit'to set aside a summary order end the Court- 
fee of Rs. 10 already paid is sufficient under section 6 and 
Article 17 of Schedule II of the Court Fees Act. The decision 
in Dkondo Sakharam Kulkarni v. Govind Babaji Kulkarni (4) 
is right : see'also Vitka] Krishna v.” Balkrishna Sanardhan (5) | 
Govind Nath Tiwari v. Gajraj Mati Taurayan (6). AL that the 
appellant wants is to get rid of the attachment. Reference was 
also made to section 42 of the Specific Relief Act (I of 1877) and 
Katkama v. Dora Singa Tever (7). 

The respondents did not appear. - 

- The judgments of their Lordships was deliverad va 


Lord Robertson.—The sole question in this appeal is what 
is the proper Court fee payable on the plaint in the suit. The 
Act governing the question is the Court Fees Act (VII of 1870). 
Proceeding on the theory that «what was due was Rs. 20, the 
appellant stamped her plaint accordingly ; her suit was dismissed 
in the Court of first instance on the ground that her plaint was 
insufficiently stamped ; and this judgment was añrmed by the 
High‘ Court of Bengal in the judgment now appealed against. 
The present appeal has been heard ex parte. 
`- For the right determination of the questioa at issue it is 
fiécessary to ascertain what are the object and the nature of the 
suit; Now, fortunately, this is not dubious.” The plaintiff suc- 
cinctly arid accurately states that the cause of action zccrued on 
44th April 1899, that being the date of a judgmentep-onounced 
agiinst her in the Court of the Subardinate Judge of Purneah 
In certain execution proceedings. What had taken he- into that 
Court was this: she had bouglit a property from the second 
respondent and had taken possession and was regstered as 
proprietor. ‘After and notwithstanding this, the first respondent, 
putporting to bea creditor of the second respondent, under a 
‘decree for Rs, 62,022 attached the property and advertised it 
Yor sale, “The appellant lodged with the Subordiaate Judge of 
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in Ram Prasad v. Sukk Dat (1) which seems to have beer over- 
looked in some at least of the later cases decided by the Allaha- 
bad High Court, which are cited in the Subordinate Judge’s 
judgment.” . 

The appellant, therefore, appealed to His Majesty in Council. 

DeGruyther, for the appellant :—The appellant lodged an 
objection to the attachment under section 278 of the Cwil Pro- 
cedure Code (Act XIV of 1882), and applied for the removal 
thereof claiming the property as her own, but the Court made 
an order under section 281 of the same Code disallowing the 
appellant’s claim. The present suit is brought under section 283 
of that Code. High Courts in India are not in agreement on 
the question of the proper Court-fee payable on the plaint, when 
a suit is brought under section 283 of the Civil Procedure Code. 
The Bombay High Court has held that the plaint in such a suit 
is to be treated as falling under clause (7) of Article 17 of 
Schedule H of the Court Fees Act (VII of 1870) : Dkondo Sakka- 
ram Kulkarni v. Govind Babaji Kulkarni (2). The Allahabad 
High Court has held that such a suit need not be valued accord- 
ing to the value of the property, but could be Brought on a 
stamp of Rs. 10 under Act VII of 1870, Schedule II, Article 17(###) : 
Ckusia v. Ramdial (3). The ‘Calcutta High Court has held 
that as there is consequential relief claimed, it did not fall either 
under clause (7) or clause (sss) of Article 17 of Schedule I of 
the Court Fees Act, but that it fell under section 7 (rv) (c) of 
that Act and accordingly ad valorem duty prescribed under 
Schedule I of that Act was payable on the plaint : Ahmed Miraa 
Saheb v. Thomas (4). 

[Lord Collins ; You do not say in your plaint that the stamp 
of Rs. 10 is sufficient on the price of the relief which you claim ?] 

DeGruyther : I am not under section 7 (fv) (c) at all. The 
question is whether consequential relief -is claimed. If thè 
answer is in the affirmative, the Court-fee already paid on the 
plaint is not sufficient; but if the answer is in the negative, 
which, it is submitted is the case here, it is sufficient, When 
you ask for ‘ possession’ of the movable or immovable property, 
you must pay ad valorem duty. But in this case no ponen t 
is claimed. 

[Lord Collins: Is not the value of the rellef you dada the 
value of the burden or obligation you want to get rid of ?] 


à) (1890) L L R. 1 AIL 780. (8) (1877) T, L. B, 1 AIL 860. - 
(3) (1884) L L. E, 9 Bom. 30. (4) (1886) I. L. R, 18 Oslo; 168. o 


You VIL] Privy OOUXOIL. 


on the amount of the decree and no: on the value of the- pro- 
perty attached, unless the two amounts happen to be identical. 
"None of these precedents it is true is a Full Bench one, but when 
they are in conflict with those of the other High Courts one of 
which isa Full Bench decision Vithal Krishna v. Balkrishna 
Janardan (1), I think, [am bound to follow the dicium of the 
High Gourt to which Iam subordinate. Now it appear from 
the execution mohurir's note that the defendant No. t 's decree 
is now worth Rs. 62, 022-11 and I mapt call upon the plaintiff to 

pay duty on this sum amounting to Rs. 1,250, ; but a8 she has 
already, paid Rs. 20, she should now be required to Pay Rs. 1 1230 
on or before the 31st current.” _ 

Against the said decree the appellant appealed to the High 
‘Court of Judicature at Fort William in Bengal, v which dismissed 
the appeal with costs. The following is taken from the judg- 
ment of the High Court :— 

"The Subordinate Judge has pointed out that i in certain: 
cases decided by the Allahabad, Madras and Bombay High Courts 
a suit of this kind has been held to be one coming under Article 17, 
Schedule II of the Court Fees Act, and therefore subject to a: 
Court-fee duty of Rs. 10 only. He has, however, followed two 
rulings of this Court, Akmed Mirza Saheb v. A. Thomas (2) and 
Modkusndun Koer v. Rakkal Chunder Roy (3) according to which 
a Suit of this nature is one in which consequential relief is 
prayed for and therefore subject to an ad valorem Court-fee duty. 

“The learned pleader who appears for the appellant has 
ihvited us to come to the conclusion that the above cited rulings 
of this Court are erroneous and -o refer the question of the 
Court-fee duty payable on such a suit to a Full Bench with the 
view of having the decision in these two cases set aside. We 
do not see any necessity to adopt this course, The earlier of 
these two cases only followed a still older decision? Mu/tee Felar 
looddeen Mahomed v, Saharoollah (4) so that the rule of this 
Court on the subject is one of very many years standjng. More- 


over, in this case the plaintiff seeks not only for a declaration of 


her right, but for the grant of a perpetual injunction. restraining 
the sale, as the property of defendant No. 2, of the property 
she lays claim to. Hence, she would seem to us to seek for 
more than a declaratory decree and the suit comes within the 
purview of the Full Bench decision o? the Allahabad High Court 
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fall within Art 17, Sch. II of the Court Fees Act (VII of 1870), 
but was one on which Court fees were payable, calculated on 
Rs, 62,022, the amount of the decree of Ghanshyam Misra, and 
on failure to pay a further sum of Rs. .1230 into Court by August 
31, 1900, he ‘made a decree dismissing the suit With costs, His 
judgment contained the following i— — * 

« The plaintiff's learned pleader cóntended that the dbject of 
the present suit is to have an unfavourable order made on a claim, 


. case set aside and also for a declaration that defendant No. 2 has 


no subsisting interest in thé disputed properties which might be 

put up to sale for the satisfaction of defendant No. 1'8 decree 

against him, and further that the title and possession in respect of 

the said properties are with her plaintiff, that under Article 17, ° 
Schedule II of the Court Fees Act, the latter is | bound to pay 

Rs, 10 stamp for each of those two prayers and as shë paid Rs. 20 

stamp, she has sufficiently complied with the requiretents of the 

law, especially when she seeks a declaration of right and no con- 

sequential relief, and in support of this contention cited the 

following precedents :— 

© Chunia v. Ramdial (1), Gulsari Mail v. Sadan Rat (2) 

Fatima Begam v. Sukhram (3), Dildar Fatima v. Narain Das (4) 

Gobind Nath Tswary v. Gajraj Mati Taxrayan (5), Kammathi v. 

Kunkamed (6) Dhondo Sakharam Kulkarni v. Gobind Babaji 


‘Kulkarni (7), and Vithal Krishna v. Bal Kriskna Y anerdan (B). 


A reference to these authorities reveals the fact that the 
three High Courts uniformly held that the Court Fees Act being 
a fiscal enactment its provisions must be so construed as to affect 
the litigants less heavily and acting upon this principle they 
unanimously held that in a ‘suit instituted under section 283, 
Civil Procedure Code, the duty leviable should be that provided 
in Article 17, Schedule II and not ad valorem provided in Sche- 
dule I of the Court Fees Act, The 9 Bombay precedent went 
so far, as to hold that the same duty would be payable even 
when the plaint would contain a prayer for an award of possession. 
Against this array of authorities there are two precedents of the 
Calcutta High Court, Ahmed Mirsa Saheb v. A. Thomas (9) and 
Modkusudun Koer v. Rakkal Chunder Roy (10). The former dis- 
-tinctly rules that i ina suit of this nature, ad valorem duty should be 
iios: while the latter lays down that the duty should be charged 

(1877) L D. B. 1 A1880. (6) (1891) L L R. 15 Mad. 288, 
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The appellant objected to the said attachment and applied- 


to the Subérdinate Judge of Purnsah for removal thereof, claim- 
ing the said properties as her own, On April 34, 1899 an order 
was nfade rejecting her claim. 
. On May 30, 1899 the appellant instituted this suit in the 
Court of the Subordinate Judge of Purneah against the respon- 
dents e» defendants. The 6th, 7th and 8th paragraphs of the 
plaint, which recited the above mentioned facts were as follows :— 
“6, Thatthe cause of action in this cass accrued to the 
plaintiff from the 24th April 1899 aforesaid within the jurisdiction 
of this*Court, li 
7. That for the purpose or jurisdiction, this suit is valued 


.at Rs. 70,000, being the value of the properties advertised for 


sale as aforesaid. 

8. That the plaintiff pays a court fee of Rs. 10, for her 
prayer for a declaration and another fee of Rs. 10 for her prayer 
for a permanent injunction." 

The plaintiff claimed the following reliefs :— — 

“ (a) That the plaintiff'a title to and possession of the afore- 
said properties be declared and that it be declared that the defen- 
dant and party has no right or title left in the said properties 
after the sale to the plaintiff as aforesaid. 

a (5) That it be further declared that the said properties 
are not liable to be sold in execution of the decree of the defen- 
dant rst party against the defendant and party as aforesaid. 

(c) That a permanent injunction may issue on the defen- 
dant Ist party not to execute his said decree against the said 
properties of the plaintiff. 

(d) That the costs of the suit and interest be awarded to 
the plaintiff against defendant 1st party. 

(4) That such further relief be granted to the plaintiff as 
the Court in the circumstances of the case may consider her 
entitled to.” 

Chhatrapat Singh did not defend the suit. Ghanshyam 
Misra filed a written statement in defence pleading iter aha that 
the. plaint in the case was written upon paper insufficiently 
stamped. 

. Among the issues fixed by the Subordinate Judge was the 
following :—“ Whether the plaint has been sufficiently stamped.” 

.. After the completion of the evidence on all the issues in the 
case the Subordinate Judge on August 27, 1900, delivered his 
judgment on the above issue only, holding that the suit did not 
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PRIV Y COUNCIL: , 
PRESENT : Lord Robertson, Lord Collins and Sir-Arthur Wilson. 
BIBI PHUL KUMARI . 


v. 


GHANSYAM MISRA AKD ANOTHER. 


[ON APPEAL FROM THE Hram Court or J UDICATURE AY Fort 
WILLIAM IN BENGAL.] as 


Ciil Procedure Coda ( Act XIV of 1882), Boo. 283—Bwit undor it—Stamp on the 
platnt—Onert Feu Aot (VII of 1870), Soh. II, Art. 17, olana G).— 
Declaratory swit and injunotion— Valus of ntt, 

Where a suit is brought under Boc. 388 of the Olvil Procedure Code, the 
proper Court fee payable on the plaint is Rs. .10 under clause (i) of Art. 17 
of Schedule II of the Oourt Fees Act. 

Dhondo Bakkarcw Kulkarni v. Govind Babaji Kulherni (1) approved. 

When & suit asks for a declaration and for an injanation, ft ie not one 





"merely for declaratory decree but also for consequential relief. 


When a plaintiff seeks to challenge a decree in execution of which his 
property has been attached, the value of the action 1s the value to the plaintiff, 
so that if the execution deht exceeds the value of the proparty, the latter is the 
value of the suits ; if the exeoution debt is less than the valuo of the property, 
the former is the value of the suit. 

In suits to set aside summary decisions as also in those dealing with arbitra- 
tion awards, the amount of Court Fees payable on the plain’ does not depend 
upon the value of the suit, 

Appeal from a decree of the above High Court (December 
10, 1903) affirming a decree of the Court of the Subordinate 
Judge of Purneah (August 27, 1900). 

The only question for their Lordships’ decision was the deter- 
mination of the proper Court fee payable on the plaint-in the suit. 

Chhatrapat Singh (Respondent No. 2) was the owner of per- 
guonahs Katibar and Kumaripur, bearing Nos. 1175 and 1176 
in the registers of the Purneah Collectorate. On September 2, 
1893 he sold the said properties subject to a mortgage to the 
appellant Srimati Bibi Phul Kumari for a cash consideration of 
Rs. 20,000, the appellant subsequently cleared off the mortgage 
upon the payment of Rs. 50,000 to the mortgagee, Bibi Phul 
Kumari obtained possession of the properties and was duly regis- 
tered as proprietor in the Collector’s register. 
. In or about tbe year 1898 Ghanshyam Misra (Respondent 
No. 1) having obtained a decree for money against Chhatrapat 
Singh, attached the said properties and advertised them for sale 
in execution of his decree. 


[* Reported by J. M. Parikh, » Barriatarat Taw, London.] 
(1) (1884) L T, R. 9 Bom, 20 
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was confirmed before the revenue sale, yet as it was confirmed 
after default'and without any knowledge on the part of the 
defendant that default had been made, the defendant is entitled 
to rely Upon his mortgage and use it as a shield for his protection 
against the pyrchaser at the revenue sale. 

It appears to have Been suggested in the Court below that 
the purcifaser at the revenue sale was affected by the doctrine of 
lis, pendens. It may be conceded that as laid lown in Har 
Shankar Prosad v. Shew Gobind (1), a purchaser of a share of an 
estate under section 13 of Act XI of 1859 may be aifected by the 
doctrine 8f His pendens, if he makes his purchase during the pen- 
dency of a litigation to enforce a mortgage upon -hat property. 
It* may also be conceded that as laid down by this Court in 
Surjiram Marwari v. Barhamdeo Persad (2), in the zase of a mort- 
gage suit, the As pendens continues after the decres nist, and the 
doctrine of ds pendens is applicable to proceedings to realize the 
mortgage after the decree for sale. Here, however, the purchase 
by the appellant at the revenue sale on the 6th Jane, 1900, was 
effected sometime after the mortgage sale had been confirmed ; 
obviously, therefore, there was no ds pendens on the mortgage 
pending at the date of the revenue sale. 

The result, therefore, in my opinion, is that this appeal must 
be allowed and the decree of the Subordinate Judge discharged. 
The plaintiff will have a decree for possessicn conditional 
upon redemption of the mortgage of the defendant and she 
will have six months for the purpose. An account will be 
taken of what is due to the defendant upon his mortgage 
under his decree of the 31st May 1899. Interest as provided 
in that decree will be allowed only up to tBe rz h July 1900, 
on which date the defendant obtained delivery of possession 
under his purchase; interest subsequent to that,date is set 
.off against the profits which have been received by the 
defendant from the property in his possession. If the plaintiff 
does not redeem within six months from the date when the 
decree of this Court is drawn up and signed, her suit will stand 
dismissed. Under the circumstances of the case, sach party will 
bear his own costs throughout the present litigaticn. 

Appeql allowed, 
(1) (1899) L L, B, 26 Calo, 966, (2) (1908) 3 0. L. J. 988, 
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dant might look to the surplus sale proceeds for the-satisfaction 
‘of his mortgage ; as I have shown, the proportionate amount of 
the surplus sale proceeds is Rs. 240 only, whereas the principal 
amount covered by the mortgage of the defendant is Es. 5,000, 
and interest has accumulated upon it from the 9th of August 1886. 
The purchaser at the revenue sale, therefore, when" he paid such 
a small price may be reasonably presumed to have known that he 
was taking the property subject to the encumbrance of the 
defendant. It may alvo be observed that the amqunt due to the 
defendant under his mortgage decree was Rs. 17,000 at the time 
execution was taken out by,him, and if the property is really 
worth about Rs. 10,000, the value of the equity of redemption 
is practically insignificant ; this would explain why the purchaser 
at the revenue sale paid only the nominal sum of Rs. 240 for “it. 
To put the matter in another way, if the contention of the plain- 
tiff prevails and she is allowed to recover the property uncondi- 
tionally, the plaintiff secures for Rs. 240 property worth more 
than ten thousand rupees, while the defendant loses all that is 
due on his mortgage, namely, about Rs. 17,000 ; if, on the other 
hand, the plaintiff is called upon to redeem the defendant, and 
declines because she finds it not worth her while to do so, she 
loses Rs. 240 only ; or, in other words, the purchaser at the revenue 
sale takes 67 instead of 71 villages for Rs. 13,100, and the defen- 
dant mortgagee keeps the four villages in lieu of his dues 8n his 
security. Upon all these considerations, the conclusion seems to. 
meto be irresistible that the plaintiff must redeem the defen- 
dant before he can obtain possession of the property. 

To summarize the conclusions at which I have arrived, they. 
may be briefly stated as follows: (1) the view taken by the 
Subordinate Judge that the purchaser at the revenue sale pur» 
chased merely the right, title and interest of the defaulting: 
proprietors eon the date of sale, and consequently. purchased 
nothing, because his interest had already passed to the defendant, 
is not well founded ; (2) the view put forward on behalf of the 
appellant that as the purchase of the defendant at the mortgage 
sale had been confirmed before the revenue sale, the effect of- 
the revenue sale was completely to extinguish his title and. vest 
it in the purchaser at the revenue sale is equally unfounded ; 
(3) the view put forward by the appellant that the title of the 
defendant under his purchase at the mortgage sale was perfected 
with effect from the date of the sale is not well founded ; 
(4) although the purchase of the defendant at the mortgage sale , 
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revenue'sale had taken the -property subject to his sncumbrance, 
It: would be manifestly unjust to hold that, because by a mere 
accident the mortgage ‘sale was confirmed four days before the 
revenue sale, the rights of the defendant have been completely 
lost. It may be conceded’ that -the position woald have been 
different, if the purchase of the defendant had been completed 
before the default was made in payment of Government revenue, 
because such default would then have been Azs default as proprietor, 
and he would-have been responsible for the sale of the property. 
Tn these circumstances, I must hold that, although the purchase 
by the defendant was confirmed Before the revenue sale, yet 
he is entitled to fall back upon his mortgage and use it as a 
shield against the purchaser at the revenue sale. I: may further 
be pointed out that the defendant, after his title had been com: 
pleted, could not have, as a matter of right, pro:ected himself 
from the: revenue sale. The default had alreacy been made, 
and the sale was inevitable, unless indeed he coud induce the 
Collector to exercise his power to exempt the estate from sale 
under'section 18 of Act XI of 1859; but even if ne had endea“ 
voured to do ‘so, he could have done it only upon payment of 
the revenue due for the whole of the share in default, although 
he himself was interested in a share of ‘four only out of seventy- 
one villages. These circumstances justify the view that thé 
‘defendant is ‘entitled to fall back: upon his mortgage, and that 
the purchaser at the revenue sale toak the property subject to 
his encumbrance. It may be pointed out that this conclusion 
is consistent with the manifest justice of the case. The pur- 
chaser at the revenue sale purchased the share in 71 villages for 
Rs, 13,100. The Government revenue payable for this share 
was Rs. 4,352. The proportionate amount of Government 
revenue payable for the share in zhe four villages mortgaged to 
the defendant is now known to be Rs, 79-12 as. Only. If the 
value of the properties be assumed to be approximately propor: 
tional to the amount of Government revenue payable in respect 
thereof, it follows that the purchaser at the revenue sale haa 
pald Rs. 240 only for the share in the four villages mortgaged 
to the defendant. The plaintiff in his plaint states that the 
‘market value of this share in the four villages is at least Rs. 10,500 
If, therefore, it be held that he has purchased the property freé 
‘of the encumbrance of the defendant, he obtains for Rs. 240 
property which according to his own calculation is worth more 
than ten thousand rüpees It cannot be suggested that the defen: 


tHE OALOUTTA LAW JOURNAL. . [Vou VII. 


ting a-fraud or an injury.; in other words, although'the-object of 
a purchase by a mortgagee at a sale in execution of a decree upon 
his mortgage is to obtain the, equity of redernption and thus 
become full owner of the property, it may sometimes be an 
advantage to him to preserve his mortgage titleso that he may 
not be defeated by an intermediate.title which ougbt not justly 
to supersede or extinguish -his title. It wds suggested. by the 
learned vakil for the appellant that this doctrine ought to be 
applied only in cases where a prior'encumbrancer hasto set up his 
rights against a second mortgage or a -subesequent lien. In- my 
opinion, there is no intelligible reason why the application of. 
this principle; which is founded on: broad grounds of justice, 
equity, and .good conscience, should be thus restricted ; tbe 
doctrine ought to -be allowed;to be invoked where the 
purchaser is met by an intermediate title which ought not, 
in justice, to supersede his rights, and the. recognition of 
which in superceseion.of his rights would meari that the 
satisfaction of the mortgage is completely or. partially nullified 4 
in such a case, if the principle is not applied, the mortgagee 
js in substance unjustly deprived of his rights not only as 
purchaser but also as mortgagee. - In the case -before ' us, 
what ‘is the -position of the “parties? "The ‘defendant sued to 
enforce his security, obtained a decree, brought the property. 
fo sale and -purchased it himself on the 19th March, 1900. - On 
that date, his title was not completed and he did not become full 
owner. till the confirmation of his purchase on the: 23rd April 
1goo.: „Meanwhile, some of the owners of the share of the estate 
made. default in. payment of Government revenue on the 28th 


"March; 1900. Ifthe defendant had been aware of this circuimstance: 
. and, if he had. delayed, the confirmation of his own purchase till 


after the revenue sale of. the 6th June 1900, he would have been 
amply protefted, because there is no question that irthat event the 


, purchaserat the revenue sale would havetaken the property subject 


te his mortgage. Should it then, as between him and the purs 
ghaser at the revenue sale, make any difference that. his purchasq 
was confirmed before the revenue sale ? In my opinion, it ought 


, not tg. make‘ any difference. Af, again, an application had'beén ' 
made"under section 311. of the Code of. Civil Procedure to set - ' 


wide the tnortgage sale, and if this application had remajned pend- 
ing till after the revenue sale, eve upon dismissal of puch 
application and consequent confirmation of the gale, the defendant 
would have been entitled to claim that. the “purchaser at the 
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who hag purchased at a sale in execution of a decres upon his 

mortgage is éntitled to rely upon his mortgage as a shield against 
a subsequént encumbrancer ; see Debendro Narain Roy v. Ram- 

taran (Y). This rule is founded upon the elementary principle that, 

where a first mortgagee purchases at 2 sale in execution of a decree 

on his mortgage, equity: will keep his mortgage alive for the 
purposes¢of protection against a second mortgages ; in other 

words, although the security is extinguished in the sense that the 

mortgagee purchaser takes the property freed from the lien; 

the purchaser is entitled to rely upon the mortgage, which is 

‘substantially the foundation of his title, as against a puisne 
encumbrancer. In the third place, as laid down by their Lord- 
ships of the Judicial Committee in Gokuldass v. Rambux (2) 

Mohesk Lal v. Bawan Das (3) Dinobundhu v. Fagmaya (4) and 
by the House of Lords in Thorne v. Cann (5) end Ligutdatron 
Estates Purchase Company v. Willoughby (6), the question 

whether a mortgage which has been satisfied is to be ‘construed 

as extinguished or kept alive for the benefit of the person 

who makes the payment, is simply a question of intention to be 

determined with reference to the surrounding circumstances 

as they exist at the time when the mortgage is discharged. The 

principle upon which this doctrine is founded, is that, although 

ordinarily when the interests of the hortgagor and the mortgagee 

are united in the same person, it is not necessary for him to keep 

them distinct, equity will keep them distinct, where from the in- 

tentions of the party, either express or implied, it is for his 

benefit that they should be so kept; it depends apon the inten- 

tion, actual or presumed, of the person in whom the interests are 

united, and this person will be presumed to intend that which is 

most to his advantage. Consequently, where the mortgagee 

institutes an action to enforce his security, proceeds to judgment, 

sells the premises, and purchases them himself, it does not neces- 

sarily follow that he intends that his title under the mortgage 

should merge in the equity of redemption. The rule, however, 1s 

sabject to the important qualification that a mortgage will not be 

. kept alive in aid of a fraud or wrong ; a mortgage substantially 
' satisfied may be kept alive in equity, only when this is requisite 
to the advancement of justice and this will never be allowed 
when the result will be, from the forms of law, to aid in” prune 
(1) (1003) I. L. E. 80 Oalc. 509. 


(2 (1884) L. R. 11 L A. 196 ; I, L. B. IC Calo, 1085, 
(8) 1888) L. B. 10 I. A. 63 ; I. L. B. 9 Calo, 981 
901) L. R. 99 I. A, 9 L L. R. 29 Calc. 154, 
"T 895) A. O. 11, (5) (1898) A. O. 331. 
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argued on behalf of the appellant, upon the authority of the deci- 
sion of this Court in the case of Bibijan Bibi v. Sachi Bewak (1), 
that as soon as the sale was completed, and title vested in the 
defendant as auction purchaser, his security became extinguished 
under section 89 of the Transfer of Property Act, and that after 
the 23rd April 1900, therefore, there was no incumbrance in 
existence subject to which the appellant could make his purchase 
at the revenue sale on the 6th June 1900. It was forcibly argued, 
on the other hand, by the learned vakil for the respondent that 
although the title of the defendant as purchaser became perfected 


on the 23rd April 1900 as between himself and his mortgagor, , 


he ought to be allowed to use his security as a shield against the 
purchaser at the revenue sale. In reply, it was contended on 
behalf of the appellant, that this doctrine, which has been allowed 
to be invoked by prior incumbrancer against puisne mortgagees, 
even after the prior mortgage debt has been converted into a 
judgment debt [Sur7tram v. Barkamdeo (2)], should not be exten- 
ded to a case of the description now before us, because, it was 
said, the whole question here is as to the rights of the parties 
under section 24 of the Revenue Sale Law, and no equitable 
grounds exist upon which this principle can be engrafted upon. 
therule embodied in the Statut&. After anxious consideration of 
the arguments addressed to us on both sides upon this question, 
I have arrived at the conclusion that the contention of theres- 
pondent ought to prevail. It is quite clear, in the first place, that 
the mere fact that a judgment has been obtained on a mortgage 
does not extinguish the debt, and the mortgage continues as a 
lien till it is satisfied or the judgment is barred by the Statute of 
Limitations. This view is supported by the decision of Lord 
Ellenborough in Drake v. Mitchell] (3), namely, that a judgment 
recovered in any form of action is stil but a security for the, 
original causefof action, until it;bbe made productive in satisfaction 
to the party. This principle has been recognized in cases of the 
highest authority which will be found reviewed in the judgment 
of this Court in Surjiram Marwari v. Barhamdeo- Pershad (2). 
It follows, consequently, that the fact that the defendant 
obtained a decree on his mortgage did not extinguish his 
security. In the second place, it is clear that although as laid 
down by this Court in Bian Bibi v. Sachi Bewak, (1), 
asecurity is extinguished upon the actual sale of the mortgaged 
properties and distribution of the proceeds, yet a mortgagee, 


(1) (1904) L L. R 81 Calo, 863. (3) (1905) 20, L. J, 203 at 214, 
(8) (1908) 8 East $51; 7 B. B 440. 
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Yeasél v. Einspahr (1), Morse v-Hackensach (2).] - It may also 
bé observed that although under -section 316, the title to the 
property sold vésts in the purchaser from the date of the confit: 
mationshe does not acquire the right, title and interest of the 
judgment- debtor as. ‘they stand on that.date. Ihe has pur: 
éhased in execution of a, money decree, he takes the property 
ás it stoàd on the -date of attachment and is not aected. by any 
subsequent dealings therewith on the part of the judgment debtor; 
H He-has: purchased in execution of a decree on.a mortgage 
he takes the property as it stood an the date of the creation of 
- the mortgage, and persons who have subsequently become -inter~ 
ested in different fragments of the equity of redemption cannot 
claim a superior title. Under these circumstances,- it cannot -be 
réasonably held that between the date of sale aad the date of 
confirmation, the auction purchaser stands in the position of an 
absolute stranger to the property. In the present case, the defen- 
dant, who was himself the mortgagee, purchased ^n execution of 
his mortgage decree on the 19th March 1900 there was no 
possibility of the sale being annulled under section 310 (A) of the 
Civil Procedurë Codé [Kedar Nath v. Kak -Chura (2), although 
a different view has been taken in the other High Courts; 
Mallikarjunadu v. Lingamurtt (4); Ram Singhri v. Chunt Lal (5), 
Krishnayi v. Mahadev (6).] There was, however, a possibility that 
an application might be made to set aside the sale under section 
311 of the Civil Procedure Code ; no such application, as a matter of 
fact, was made, and the sale was confirmed on the zard April 1900: 
It must be held, therefore, that before default was made in the 
payment of the Government revenue and the share of the estate 
fell into arrears on the 29th March 1900, thpugh the defendant 
had acquired a substantial interest in-the property by his pur- 
chase under the mortgage decree on the Ith arch 1900, yet 
his title was not perfected till the 23rd April 1980, sometime 
after the default, and before the revenue sale. I cennot, therefore, 
accept the contention of the appellant that the defendant was a 
proprietor at the time of default and that his interest was conse- 
quently completely extinguished-by the revenue tale. 
* The last question which. requires considera ion is, sees 
the purchase at the revenue sale, upon which -he title of the 
plaintiff rests was subject to the mortgage o: the? defendant 
which is the true foundation of the title of the latter, - It was 


* QD (1804) 24 LR. A. 449 - CR L L'R. 35 Mad. 344. 
gm (1801) 18 L. R. A. 63. (1897) I. L3.19 Al 99: 
™ (B) 1808) L L, B, 35 Calo. 708 (8) (1000) IL, 3. 35 Bom: ] 
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xepreeentátives or as regards strangers, did not vest in bim before 
‘thé date of the confirmation of the sale. In that ‘cise, the con- 
‘teat was between'a purchaser atan execution sale held on the 
‘17th August 1883 and confirmed qn the 18th Decembet 1885, 
:and a purchaser of the share of the estate at a sale for arrears of 
.revenue held on the 26th September, 1883. -- It was ruled that 


on the date of the revenue sale, the mortgage lien had: not been 
‘extinguished andthe purchaser at.the revenue sale took- the 


‘property subject to the mortgage lien; in this case, however, 
‘the ‘execution sale and. the. confirmation thereof. were beth* 
"before the revenue sale, but tle -default in payment of Govern- 
tment revenue had intervened between these two events. In 


-thb case of Amir Kasim v. Darbari Mal (1), the learned Judges 


iof the Allahabad High Court affirmed the view taken in the 
icase'of' Govind Ram v. Tulsi Ram (2), that when immovable 
‘property is sold in execution of a decree, the title of the auctien 
‘purchaser to possession or mesne profits does not accrue until the 
‘sale has been confirmed. To the same effact are the decisions in 
-Gaya Parskad v. Nawab Yusuf Mirsa (3), and Gaya Parskad v. 
Sidh Gojal(4). There is authority, however, in support of the 
view that, although an auction purchaser does not acquire a full title 
‘till the confirmation of the sale, yet upon general principles, he 
‘may have equitable rights, arising out of his purchase, before the 
‘date of confirmation of the.sale ; see Dagdu v. Panchamsingh - (5. 
-Chiddo v. Peart Lai (6), Het Ram v. Baldeo (7), Yeskvant v. 
Govind (8) Adkur Chunder v. Aghore Nath (9) and Bokaria 
Rudrani v. Ram Pertap (10). In some of these cases, the title of 
-the purchaser during the period between the date of sale and'the 
-date of confirmation, is described as a contingent right to the land, 
‘that is, contingent on subsequent confirmation ; in others, it's 
described as an inchoate or an equitable right which is perfected 
‘or becomes absolute upon confirmation. In my opinion, section 
.316` makes it reasonably clear that the full perfected title does 
not vest in the purchaser.before the confirmation, but it cannot 
"be affirmed that he acquires no interest whatsoever in the pro- 
~ perty before the sale has been confirmed. [Freeman on Executions, 


: Vol-III, section’ 323, and notes to Robertson v. Vancleave ub 


(1) (1903) h L R. 34 All 475. ! ; 
3) (1887) 7 All. W. N. 217. (ecu er. s 
ae as ; 


(4) (1905) 8 Oudh Cases 202. (8) (1886) I. L. R, 10 Bom, 458, 
(5) (1893) L LB. 17 Bom. 875. (9) (1895) 2 C; W. N. 589. 

(8) uae L L. R. 19 All 188, (10) (1908) 11 O.W, N, 158. |. |, 
(7) (1894) 14 AIL W, N. 54. (11) (1891) 15 LEA; 68. *! + 
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the default in payment. In the present case, the order of events 
„is as follows : first, sale of a share of some villages forming part 
of an estate, in execution of a decree by a Civil Court; 
secondly, default in payment of Government revenue; thirdly, 
confirmation of the sale held by the Civil Court ; fourth/y, sale 
of the shafe of the estate for the default in payment of revenue, 
.Under,these circumstances, it was argued by the learned vakil 


for the appellant, that even if the title of the perties was deter. 


‘mined with.reference to the condition of things on the date of 
* default, the defendant would be out of Court, because prior to 
that date he had acquired at least an inchoate right to the pro- 
perty which was perfected by confirmation befcre the revenue 
ale, Reliance was placed upon the decision of a Full Bench of 
this Court in Bhyrub Chunder v. Soudamini (1), in which it was 
ruled that on confirmation of a sale by a Civil Court, the title 
of the purchaser must be considered to have ves-ed in him from 
the date of the sale and that consequently the purchaser was 
liable for the payment of Government revenue which had 
become due between the date of the sale and the date of its 
confirmation.” It is necessary to observe, howsver, that this 
decision was given under Act VIII of 1859, section 259 of which 
related to the grant of certificate to an auctioa-purchaser, and 
provided as follows: “After a sale of immovable property shall 
have become absolute in manner aforesaid (that is, when it has 
been confirmed under section 256), the Court sball grant a certi- 
ficate to the person who may have been declared the purchaser 
at such sale, to the effect that he has purchased theright, title 
and interest of the. defendant in the property sold, and such 
certificate shall be taken and deemed tg be z valid transfer of 
such right, title and interest." Section 316, however, of the 
present Code of Civil Procedure, after providing for the grant 
of certificate to the purchaser, lays down that "fuch certificate 
shall bear the date of the confirmation of the sale, and so far as 
regards the parties tothe suit and persons claiming through or 
under them, the title to the property sold shail vest in the pur- 
chaser from the date of such certificate and no- before." "There 
has been some divergence of judicial opinion upon the question 
whether this change in the language of the Statute was intended 
to alter the law. In the case of Prem Chan? Pul vw. Purnima 
Dasi (2), it was held by Mr. Justice Norris that the title of the 
purchaser, whether as regards the parties totae suit and their 
(1) (1876) I, L, B. 3 Galo, 141, (3) 0888) I. L, B 15 Oalo. 646, 
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under the one section, the purchaser takes subject to all Encum- 
brances existing at the time of sale, while under the other, no 
encumbrance created after default is binding on the purchaser, 
In the second place, in the case before the Judicial Committee, 
the purchaser at the revenue sale was the same person as the 
purchaser at the mortgage sale, and the question was, whether 
he was entitled to ignore his purchase at the mortgage "sale sd 
as to be able to destroy a puisne incumbrance; in the casg 
before us, the purchaser at the revenue sale is a different person | 
from the purchaser at the mortgage sale, and the question is 
whether the latter is to be allowed to fall back upon hid mort- 
gage so that his rights may not be completely extinguished by 
the former. In the third place, the decree made by the Judicia? 
Committee shows that although the Maharaja was treated asa 


proprietor when his rights as purchaser at the revenue sale were 


determined, he was allowed to be redeemed by the puisne incum- 
brancer as if he was still senior mortgagee; in other words, 
though by his purchase at the mortgage sale, the Maharaja had 
become owner, and though his security had thereupon been 
extinguished as between himself and his mortgagor, he was still 
treated.as prior mortgagee in relation to the subsequent mort- 
gagee whose rights he was not permitted to annul in his charactet 
as proprietor—purchaser at the revenue sale. Under these eir- 
cumstances I am not prepared to hold that the decision of the 
Judicial Committee in Sham Kumari v. Rameswar Singh (1) 
concludes the question raised before us, or that, even if the rights 
of the defendant be determined with regard to the circumstances 
as they stood on the date of the revenue sale, it is not open to 
him to fall back upon his mortgage and call upon the poengs 
to redeem her. 

The second branch of the contention of the appellant raises 
the question, whether the mortgage sale having taken place 
before the date of default in the payment of Government révenue, 
the defendant did not in substance become the proprietor of the 
share of the estate even before the default was made. Jt was 
argued by the learned vakil for the appellant that the present 
case is, from this point of view, much stronger than the case 
before the Judicial Committee. There the order of events 
was this: frst default in payment of Government revenue in 
respect of an estate ; secondly, sale of that estate in execution 
by a Civil Court ; shtrdly, sale of the estate at a revenue sale for 


(1) (1904) L, R. 81 I. A. 176, 
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that when section'54 speaks of the Jurchaser'acquiring the share 
Aubject to all encumbrances, reference is made to’ valid -encum- 
brances existing as such on’ the date of the revenue sale. No 
doubts the cases of Chomdhry Fogessur v. Khetter Mohun (1) and 
.Umatara v. Uma Charan (2) show that the purchaser does not 
acquire the share subject to encumbrances created since the date 
of defanlt, because by reason of the title of the purchaser relating 
back to the day after the date of default, all encumbrances created 
after that date must-be treated as void against the purchaber, 
* But, because the purchaser does not take subject to encumbrances 
«created after defauit, it does not fdllow.converselv that the pur- 
chaser necessarily takes subject to all ‘encumbrances created 
«before- and: existing on that date, no matter whether the ericum- 
brances continue to exist at the date of the revenue sale. To 
take am illustration. "Suppose a share of an estate is subject to 
'a mortgage ; default is made'in payment of Government révenue ; 
the share is sold under section 13 of Act XI of 1859; but after 
default and before the sale, the mortgagor satisfies the debt due 
to the mortgagee, Does the purchaser take the share, subject 
to.the mortgage, because’ on the date of default 'to which his 
title-relates back, the encumbragce existed on. the share subse- 
quently purchased by him? The answer ought to be in the 
affjrmative, if the bread contention put forward by tbe respondent, 
namely, that the rights of the parties must be regulated in every 
case'and under all possible conditions ‘according to the circum- 
stances -as they stood on the date of default, is well founded. “It 
ds difficult to imagine, however, upon what intelligible principle 
uch a conclusion. can be supported, - The true rule appears tò 
-be that although the ‘purchaser doss note take subject to! any 
‘encumbrances created after the default, he takes subject to such 
encumbrances: only` as : Have. been created before default and are 
dn actual existence, because undisckarged, or though discharged, 
may, upon equitable principles, be allowed to be set up ón the 
idate c of the revenue sale.  ' 
¿ry if now we-turn_to the contention of the appellant it is'cleat 
that. the decision of the Judicial Committee in Sham Kumars v. 
cRameswar. Singh (3) is distinguishable'from the présent case on 
¿more than one substantial ground. .In the'first place, that" case 
¢urned upon.the construction of section 54.of the Revenue Sale 
Law, the language and scope of which are: materially "different 
from thoee of.section 54 which is applicable to the present case’; 


(1) (1889) L L. R. 17 Oslo. 148. 3) (1904) 801.3 62 
(8) (1904) L, B t 
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purchaser becomes entitled to the rents and profits on the one 

hand and liable to pay the revenue on the other. But it would 

be a strained construction in any case to say that that is the date 

to be looked toin saying whether a purchaser was a proprietor. 

when he purchased. And when the Act is considered as a whole, 

it seems clear that when sale or purchase,is spoken of in connec: 

tion with time, the time meant is that at which the sale takes 

place in fact, not that to which its operation is carried back by 

relation.” Their Lordships further observed in an earlier 

passage that section 54 which deals with sales of shares of estates ° 
impose limitations upon the rights of purchasers similar to those « 
imposed in section 53 and that the disability is certainly not 
confined to defaulters. It was contended on behalf of the appel» 
lant in the case before us that if these principles be applied to 
determine ,his rights, the defendant has no title at all. It was 
argued that on the date of the revenue sale, the title of the’ 
defendant under the mortgage sale had already been perfected ; 
he was on that date the proprietor of the share of the estate ; 
if his rights are determined as they stood on that date, it is not 
open to him to ignore his purchase and to fall back upon his 
mortgage security, which, it may be assumed for the present pur- 
pose, had not been extinguished on the date of default. No 
doubt, the principles laid down by their Lordships of the Judigial 
Committee in Sham Kumari v. Rameswar Singh (1), lend some 
apparent support to the contention that the mortgagee cannot be 
permitted to do so. It may be conceded that in that case, if the, 
Maharaja had been permitted to ignore his purchase at the 
mortgage sale and to rely upon the condition of things as they 
existed at the date.of default, the inference would have been 
irresistible that his purchase at the revenue sale was not a pur- 
chase by a proprietor. It was consequently suggested on behalf 
of the appellant that ifin the case before us, the contention of 
the respondent prevails, section 54 which provides that the pur-. 
chaser shall not acquire any rights which were not possessed by the 
previous owner or owners, would mean that the purchaser shall not 
acquire any rights not possessed by the defaulter on the date of 
default. It was also strenuously contended that such an interpres 
tation would be opposed to the current of authorities in.this Court, 
Bs also to the spirit of the decision of the Judicial Committee in 
Sham Kumari v. Rameswar Singh (1) Before I examine the 
ox of.this line of-argument, it is necessafy to point,out 

(1) (1904) L, R. 81 I. A. 118. 
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cer, wds not a party. The defendant purchased in execution of 


his own dectee on the 17th February 1896 ; the sale was confirmed ` 


onthe 24th March, aud possession delivered on the 29th April 
folowing. In the meantime, the proprietors of one of the 
estates covered by the mortgage had made default in payment 
of Government revenueen the 12th January 1896. On the asth 
March s896, the property was sold under Act XI of 1859, and 
purchased by the Maharaja who had already purchased at the 
sale in execution of his own decree. The question arose as to 
*whether the purchase by the Maharaja at the revenue sale had 


extinguished the mortgage of the Plaintiff so as to disentitle the . 


latter from exercising his right of redemption. The plaintiff 
contended that on the date of the revenue sale, the Maharaja, 
by reason of his antecedent purchase in execution of his own 
decree, had already become the proprietor of the estate, and-that 
consequently the purchase by him at the revenue sale was a 
purchase by an unrecorded. proprietor within the meaning of 


section 53 of Act XI of 1859, with the result that the Maharaja by ` 
his purchase at the revenue sale acquired the estate subject to - 
encumbrances existing at the time of the sale, that is subject to ` 


the mortgage in favour of the plaintiff. It was argued; on the 
other hand, on behalf of the Maharaja that he did not become 


& proprietor by his purchase at the mortgage sale which took . 


place ‘after default, that, in other words, he did not occupy:a 


higher position than a mortgagee entitled toa charge upon the : 


surplus sale proceeds, and that, consequently, by his purchase at 
the revenue sale, he acquired precisely the same rights asa 
stranger would have done. Their Lordships overruled this contén: 
tion of the Maharaja, and observed thate until a revenue sale 


takes place, the ownership of the estate retains as it has been, 


except in so far as the provisions of the Act interfere with it: - 
With regard to the contention of the Maharaja “ that the pur: - 


chase at the revenue sale having by the terms of the sale certi- 
ficaté related back to the day after that on which the default 


occurred, that was the date to be looked at for the present pur- - 


pose and that at that date the respondent was not the proprietor 
because it was before the execution sale," their Lordships ruled 


e 


that this position was unsustainable, and observed as follows i: 


«Tt is true that under section 28 and Schedule A, the sale ‘certi« 


ficate is to specify, as the date from which title isto be deemed > 


to have vested in the purchaser, the day after that fixed as the 
last date of payment, and that that is the date from which the 


THE CALOUTTA LAW JOURNAL. [Vor VII. 


': the plaintiff has purchased under section 54 of thé revenae: sale 
| law the residuary share of the estate subject to this erfcumbrance. 


-` - It has been argued by the learned vakil for the first defen- 


- dant respondent that under Schedule'A to Act XI of 1859, the 


title of the plaintiff dates back to the day after that fixed for 


: list day of payment of revenue, that is, $o the 29th March 1900, 
' that upon the authority of the cases of Umatara v. UmaeCharan 
'(1) and Chowdhry Fogessur v.. Khetter Mohan (3), the plaintiff 


takes the property free of encumbrances, if any, created after 


- the default, and, that as on that date the defendant had still his* 
- lien in force on the disputed sMare of the estate, the purchase of « 


the plaintiff must be taken to have been subject to that. encum- 
brance. It has been argued, on the other hand, by the learned 


- vakil for the plaintiff appellant, that there are two answers to this 
- contention, namely, first, that the decision of the, Judicial Com- 
. mittee in Sham Kumari v. Rameswar Singh (3), shows that thd 
.rights of the plaintiff must be determined with reference to the 
+ pósition which the defendant occupied on the date of the revenue 
: sale and not on the date of default, and secondly, that as the 


purchase’ of the defendant was made on the 19th March 1900, 


: that is before the date of default, the mere fact that the execu- 
- tion sale was not confirmed till the 23rd April 1900, that is, after 
‘the default, does not justify the conclusion that he did not 


become the proprietor of the estate till the date of the confirma- 
tion of the sale. ` The questions raised are by no means free from 


: difficulty and require careful consideration. 


The first branch of the contention of the appellant raises 


- the question whether we are to consider the rights of the defen- 


dant as they stood at the date of default or on the date of the 
revenue sale, It is argued on behalf of the appellant, upon the 
authority of Sham’ Kumari v. Rameswar Singh (3), that the 
respondent cannot ignore his purchase at the execution sale and 
fall back upon his mortgage. To appreciate the principle laid 
down by their Lordships of the Judicial Committee, it is necessary 
to refer for a moment to the circumstances of that case which 


"appear to have been as follows. The plaintiff sued to enforce 


two mortgage bonds, dated 23rd June and 3oth December 1894. 
The contesting defendant, the Maharaja of Durbhanga, was a prior 
mortgagee únder a bond, dated 8th November 1892. The defen- 
‘dant obtained an exparte decree against the mortgagors on the 


: 22nd January 1895.5 to this suit the plaintiff, puisne incumbrane 


(1) (1904) 3 0. L. J. 52. (2) (1889) I. L. B; 17,Calo. 148. 
(8) (1904) L. R: 81 L A, 176 ; I, L. B, 88 Calo, 37. 
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In that*case, the contest was between the purchaser at a revenue 
sale of a sháre of an estate held on the 30th December 1894, and 
the purchaser of the right, title and interest of the owners at a sale 
in exetution of a money decree hald on the 22nd August 1894, 
and confirmed on the a4th September following. It was ruled 
by this'Court that the title of the purchaser at the revenue sale 
must prevail, because the words, ‘the purchaser shall not acquire 
any rights which were not possessed by the previous. owner or 
owners" in ‘section 54 do not mean that the purchaser at the 
"revenue sale shall only acquire the rights possessed by the previ- 
* ous owrter or owners at the date ofthe sale. The learned Judges 
pointed out that the words “ at the date of the sale’ which find 
a place in section 53 do not occur in section 54 ; consequently, 
the words of the section mean that the purchaser shall not 
acquire any rights not possessed by the previous owner or owners 
ht sometime or another, and shall acquire no more than what 
was the property of the previous owner or owners. This view is 
substantially in agreement with that adopted by this Court in the 
cases of Fogessur Mullick v. Khetter Mohun Pal (1) and Umatara 
Gupta v. Uma Charan Sen (2) in which it was held that the 
purchaser at a sale for arrears of revenue of a share of an estate 
under section 13 does not take the property subject to encum- 
brances, (in both instances a mortgage), created after the date of 
the default and before the date of tha revenue sale. As pointed 
out in Annoda Prosad v. Rajendra Kumar (3), the adoption of 
the contrary view would enable the defaulting proprietor, either 
to part with his rights in the share or create zn encumbrance 
thereon to such an extent after he hzs made default, as to make 
it practically unavailable for realizarion of the arrears of revenue 
due upon it: if this was allowed, there would be no protection 
for the revenue, as the purchaser at the sale night in reality 
acquire nothing. It follows, consequently, that a purchaser of 
the interest of the proprietor, after default and before the revenue 
sale, is quite as much bound by the revenue sale zs the proprietor 
bimself, because in substance, he occupies the position of the 
proprietor. In this view of the matzer,.it must te held that the 
first defendant, in.so far as his title is based upon his purchase at 
the mortgage sale, is bound by tue revenue sale which is the 
foundation of.the title of the plaintif. This lead& however, 
to the second question, namely, whether it is open to the first 
defendant to fall back upon his mortgage, and to contend that 


(1) (1880) I, L. R. 17 Cale. 148. (a) (1904) 8 C, L. J, 63. 
(8) (1901) L L, B, 2t Onlo, 228 i 
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the purchaser-acquires the share subject to all encumbrances, 
and, negatively, in the second place, that the purchas#r does not 
acquire any rights which were not possessed by the previous 
owner. The first point, therefore, which requires considtration 
is whether the interest of a person who has acquired by purchase, 
the rights of the owner constitutes an encumbrance within the 
meaning of the section. It was not disputed, and, in myvopinion, 
could not be reasonably disputed, that if a person acquires the 
interest of the original owner of the estate defore:the default is 
made, his interest cannot be said to be an incumbrance, and* 
passes by the sale to the purcMaser, because what is sold is in 
essence his share in the estate. It was argued, however, by the 
learned vakil for the respondent that if a person acquires by 
purchase the interest of the owner after the latter has made 
default, and before the revenue sale takes place, his position is 
that of an incumbrancer, and the purchaser at the revenue salé 
takes the share of the estate subject to his interest. The conten- 
tion, thus broadly formulated, does nof appear to be well founded 


-on reason and principle, and is opposed to a series of decisions of 


this Court. So far back as 1874, it was ruled by this Court in 
Gungadeen Misser v. Kheeroo Mundul (1) that a sale under sec- 
tion 13 passes to the purchaser the share of the defaulting share- 
holder in the entire estate as registered in the Collector's bopks, 
that is, an undivided share if registered under section 10, and a 
specific portion of the estate, if registered under section II; 
the purchaser, therefore, takes the undivided share and not merely 
such portion of the estate as the defaulting shareholder may 
bave chosen as between himself and the other shareholders for 
any reason to take,as equivalent to his undivided share. It is 
obvious that if the opposite view were adopted, the rights of the 
purchaser at the revenue sale might be completely defeated by 
an alienation fhade by the defaulter after he had made default in 
paying the Government revenue. A similar question was raised 
in the case of Prem Chand Pal v. Purnima Dasi (2) in which 
‘Mr. Justice Beverley reserved his opinion upon the question, 
whether or not the words “ the. previous owner or owners" in 
section 54 of Act XI. of 1859 are to be understood as meaning 
the owners who made the default or the owners at the time of 
the sale, The question, however, was raised and decided in the 
case of Annoda Prosad Ghose v. Rajendra Kumar Gos ea 


1) (1874) 14 B. L. B.-170 ; 98 W. B, 449.- 
3 R I. L, B 15 Oale. 540. 
3} 1901) I. L. B.'29.Oalo, 333. 
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whethér the third defendant was the beneficial purchaser at the 
revenue salé and whether the gift by him to his wife was a 
genuine transaction. This latter point may be briefly disposed 
of, as 1t has not been seriously contested on behalf of the respon- 
dent. Upon the evidence as it stands, there can be no possible 
question that the third defendant was the real purchaser at the 
revenuessale, and that whatever title he acquired, was transferred 
to the plaintiff under the deed of gift. The point was, no doubt, 
raised in the"Court below by the defendant, but no endeavour 
“was made by him to rebut the evidence adduced on the side of 
* the plamtiff. I must take it, thetefore, that the plaintiff has 
acquired the rights of her husband who was the purchaser at the 
revenue sale, and the substantial question which calls for decision 
is as to the effect of the revenue sale upon the title of the 
defendant respondent. 
The solution of the question raised before us depends upon 
' the construction of section 54 of the Revenue Sale Law which 
provides as follows: " Whena share or shares of an estate 
may be sold under the provisions of section 13 or section 14, 
the purchaser shall acquire the share or shares subject to all 
encumbrances and shall not acquire any rights which were not 
possessed by the previous owner or owners.” It appears to be 
clegr that a purchaser under section 13 does not acquire merely 
the right, title and interest of the defaulting proprietor, as the 
Subordinate Judge appears to bave thought, but, as laid down 
in Debt Das Chowdhurt v. Bipro Charan (1), he takes the share 
itself which is exposed for sale, subject to the limitations pres- 
cribed in the section. In that case, the share which was sold 
was owned by a Hindu widow; it wase contended that the 
purchaser had taken nothing but the limited interest of the 
widow in her husband's estate. Mr. Justice Pigot over-ruled 
this contention and observed that as the result of a sale under 
section 13, the whole share in respect of which the arrears may 
have been due, passes to the purchaser, because the words “ shall 
not acquire any rights" in section 54 refer to the acquisition of 
rights in respect of interest, such a3 encumbrances or the like, 
which are referred to in the previous phrase of that secfion. If, 
therefore, it is the entire share which, upon a sale for arrears of 
revenue, passes to the purchaser, the question arikes what are 
' the limitations subject to which the purchaser takes it. 
The section provides affirmatively, in the first place, that 


(1) (1895) L L. B, 22 Calo. 641, 
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sioner was dismissed on the 7th February 1901, on ‘whith date, 
therefore, the sale became final and conclusive under section 27 
of Act XI of 1859. A certificate of title was issued to the: 
purchaser on the 3rd April 1901, and under section “28, the 
purchase took effect from the 29th March 1900. Subsequently, 
on the sth July 1901, delivery of possession was made to the 
purchaser by the Collector. On the rsth July 1901, the second 
defendant executed in favour of the third defendant an- Ekrar- 
nama by which he was admitted to be the real purchaser, and 
on the 20th September 1902, the latter executed a deed of gift 
in favour of his wife, the "present appellant. "Thé titte of the* 
first defendant, respondent, is founded upon a mortgage executed 
in his favour on the 9th August 1886 by the proprietor m 
respect of the share of the four villages now in dispute. On the 
12th September 1898, the mortgagee sued to enforce his security, . 
"nd on the 31st May 1899, obtained an exparte decree, which - 
was made absolute on the 19th December following. The decreé 
was executed, and on the 19th March 1900, the mortgaged pro: 
perties were purchased by the decree-holder. On,the a3rd April 
1900, the sale was confirmed, and a sale certificate granted to 
the purchaser who obtained delivery of possession on the rath- 
July following. Upon these facts, the plaintiff contended that 
the effect of the revenue sale was to pass the share of the estate 
tó the purchaser free of the interest of the respondent, who had . 
become a joint proprietor of the residuary share of the estaté 
by his purchase on the 19th March 1900, and whose title had > 
been perfected on the 23rd April 1900. The Subordinate Judge `. 
over-ruled this contention, and held that the revenue’sale of the 
residuary share did not extinguish the right of the defendant 
under the mortgage and the auction purchase.. The Subordinate 
Judge also observed that it was extremely doubtful whether the 
purchase by the second defendant was for the benefit of . thé: 


“ye 


» 
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ignórafee: Om the ground of principle also therefore I am of 
opinion that the defendant No. 1 is entitled in thé present suit 
to plead as against the plaintiffs claim that his mortgage was an 
existing incumbrance on the share when sold, that is to say, on 
the date on which the right of the plaintiff's veador vested i in 
the share, * 

Thesquestion then arises whether defendnt No. 1 is entitled 
to set up his purchase under his mortgage decree as an absolute 
bar'to the plaintiffs claim to recaver the property in'suit. 1 
think not. He is, however, in my apinion, entitlsd to say that 
before the plaintiff can recover possession he must pay off the 
debt due under the mortgage. It would follow therefore that 
the plaintiff in this case is only entitled to a decree in the present 
suit for possession of the property in suit subject to the condition 
that he mušt first discharge the mortgage debt; due to the defen- 
dant No.1. An account of the same. should be taken and on 
the plaintiffs discharging that debt within six months from the 
date of the preparation of the decree, he will be en-itled to obtain 
possession from defendant No.{1 of the property in mit, On his 
failure to make such payment. within the date fixed, the suit of 
plaintiff will stand dismissed and the title of the defendant No. 1 
in the property in suit will stand confirmed. 

Costs should be borne by each party. i 

' Mookerjoe J.—The facts which have given rise to’ the 
litigation out of which the present appeal arises, lie in a narrow 
compass, and have not been disputed before this Court. The 
subject matter of the dispute between the parties is a share in 
four villages to which the plaintiff appellant as also the first 
defendant respondent claim to have acquires title, the former by 


purchase at a sale for arrears of revenue under section 13 of the . 


Revenue Sale Law, and the latter by purchase at a gale in execu: 
tion of à mortgage decree. It is admitted that the share in four 
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the lady being alive, could only be determined with -her as & 
party to the-suit. Again, the Court might quiet well have first 
tried the issue whether the mother was dead and, reaching as it 
did, the conclusion that this essential fact was not proved, it is 
impossible to suggest that it could then have gone on to take up 
and try the other questions. Yet the present is really the same 
question, It appears to their Lordships that the circumstances 
that some of the media concludendt might be the same in other 
actións does not vest the Court with any right or duty to pro- 
nounce upon them in a suit which has gone by the board 
because ef the failure of the ground of action. It is not surpris- 
ing that no proposal was made in India to amend the record, and 
the record presents its original plain simplicity. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed, that the decrees in both 
Courts below ought to be discharged and that instead thereof the 
suit ought to be dismissed with costs in both Courts to be. paid 
by the respondents. 

The respondents will pay the costs of the eer 


Appellants’ Solicitors : Watkins and Lemprvere. 
The respondents did not appgar. 


Appeal allowed, 


So rir 
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Before Mr. Fustice Casperse and Mr. Fustice Chitty, 
APURBA KRISHNA BOSE . 
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EMPEROR.* e 


Indian Penal Code (Act XLV of 1860), Sec, 18£A— Criminal Procedure Code 

(Ac V of 1898), Soo, 100— Complaini—BSanotion— Eeaminatien of Com- 

| | plainaxi-—Lecel Goverament—Presumption-~Fvidenos Act (I qf 1879), 

Seo. 114— Privilege —Procoedings of Court of Justioe—Prigtlag Presse 

and Newspapers Act (XXV. qf 1887), 800, 7—Doolaration by Prister— 
Liability of. Printer. l ' NP 
'Beotion 196 of the Oriminal Prooedure Code requires that'no case under 
pection 1944 of the Indian Penal Code shall be taken cognizance of exoept upon 

complaint mado with ihe authority of the Local Government, Where tha:lettat 

of authority did not specify the name of the accused but he was indicated from 


£ * Criminal Rule No. 1176 of 1907 against the order of the Chief Presidency 
Magistrate, Oalontta, dated 28rd September 1907, 


ia 


es 
Norember, 18. 
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the-first and’ his name was supolied at ihe commencement of “the Polloe Court 


proóeodings, keid it was a sufficient compliance with the section, 

The person who signs the letter of authority is not the complainant and it 
ia not necessary to take his e-&mination under the lew, The pereon who 
srmed with the authority makes the application to the Court for the apprehen- 
sion of the accused is the complainant and his examination ia to be taken. A 
Presidency Magistrate need not ct this stage administer an oath to the com- 
plainant nor reduce his complaint into writing. i ~ 

The authority under section 196 need not in the case of ‘Local Government’ 
be signed personally by the Liew-enant-Governor, it is enough jf it is signed *by 
one of hjs accredited and Gaxetted Officers, 

lt must be presumed that all oficial aots baro been duly performed and 
section 114 of the Evilienoe Aot amply supplies all omissions in the method of 
communication of the smanotion to the prosecuting officer and the Magistrate, 
where the sanctions as they originally stood contained a misdesoription of the 
articled on which the prosecution was besed and this was reotifled by a subse- 
quent sanction filed in course of the trial, Aala the petitioner was not prejudiced 
ee ee the Oriminal Procedure Code. 
* A newspaper was prosecuted for sedition, One article only was put in at 
the trial, The prosecution intended to rely upon other articles also in support 
of thelr case and had them translated and the translations supplied to the 
aocused in that case. They were however, never brought upon the reoord in 
that coase, Where these translctions were reprinted by Another newspaper, 
held that the republication was not of any prooeedings of a Oogrt ‘of Justios 
and not, therefore, privileged. Ih acesa like this, the Court shall look Into the 
sate of the country and judge whether the republication was bonafide or not, 

The person who subscribe to the declaration under the Printing Presses 
and Newspapers Act must be presumed under section 7 to be cognizant of all 
that he was printing and publisaing-and in the absence of any evidence to the 
contrary, his liability in-the mattar cannot be gainsaid, : 

Rule obtained by the Petitioner to show cause why his con- 
viction fer.sedition end sentenee of .three- months’ rigorous 
imprisonment should not be set aside. . — - 

The material facts and arguments appear from the judgment. 

Mr. A. N. Chaudhuri end. Babus Manmatha Nath Mukherji 
and Narendla Kumar Bast. for the Petitioner. 


Mr. $. Bagram for the Crown. 
C. A. Y. 
The judgment of the Court was s delivered by 


Caspersz J.—This is a rule calling on-the Chief Presidency 
, Magistrate, Calcutta, .to show cause why the cenviction- and 


;sentence passed on the petitioner should not be set aside. The 


‘learned Judges who grantec the rule did not restrict its operation 


‘in any way; we are, therefore, in a position to deal with all the 


grounds upon. which the petitioner based his application ; ‘and, 
in view both of the importance and the connection, one with 
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another of the questions raised for our consideration, the course Onbmr n, 
adopted has Deen the most convenient one. 1907, 
e 


The petitioner, Apurba Krishna Bose was the printer of a 
daily newipaper called Bande Mataram published in’ Calcutta, 
and he was recorded as such under the provisións of the’ Printing bas 
Presses and Newspapers Act XXV of 1867. He was arrested on 
3 warrant issued by the Chief Presidency Magistrate on the Ss 5 
*allegation" that he had committed the offence of sedition . 
punishable by section 124A, Indian Penal Code. `The following 
paragraphs of the application recite the facts which are not in 
eontroverky :—" That your petitionér was put upon his trial 
before the Chief Presidency Magistrate of Calcutta, along with 
the alleged Editor and the Manager of the Paper, for having 
püblished in the. Town edition of the 27th June 1907, and its 
corresponding Dak edition, of the Bande Mataram a letter headed 
"Politics for Indian,” and a copy of the official Translator's 
translation of the articles for which the Editor of Fugantar a 
Weekly paper had been found guilty of sedition and convicted 2 
urider section 124A.” 

.“That at the trial three notes purporting to be signed by 
the Chief Secretary to the Government of Bengal were put in, 
so far as regards your petitioner, as the sanction for his progecu-. 
tion.» True copies of these are herewith attached and marked 
A, B and C." ' 

* That evidence was gone into and eventually, on the 23rd 
September 1907, the learned Chief Presidency Magistrate deliver- 
ed his judgment acquitting the alleged Editor and the Manager 
but convicting your petitioner under section 124A, Indian Penal 
Code, and sentencing. him to undergo rigérous imprisonment 
for three months.” 

The further particular, so far as they need be mentioned, 
and as we gather them from the record, are these. The earlier 
sanctions of the Government of Bengal, bearing date the 6th. 
August 1907, were filed in the Court of the Chief Presidency 
Magistrate on the 17th idem by Superintendent Ellis of the’ 
Detective Department, who applied for a warrant of arre: 
against the Printer by name Apurba Krishna Bose of the 
Mataram, on a two-fold charge of sedition namely, for pri 
an article headed 'India for the Indians! and for reprint. 
certain seditious articles which originally appeared in another., . 
newspaper called the ¥xganutar, and in respect of one of which un 
articles the Editor of the. Fugantar had been already:convicted, ES 
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CarerzAL. In pursuahce of the warrant issued, the "petitioner was arrested 


1907. on the arst August, anc the trial begun’ on the 26th.. The 
"WE accused were charged on the 4th September, and the petitioner 
^ was convicted on the 2ard. Meanwhile, on the 26th August, 

fatas the description of the artide ‘India for the Indians’ had been 


; correctéd to ' Politics for Indians’ by means of a third sanction of 
Cesporss, J. the Government of Bengal filed on that date. All the "sanctions 
. were forwarded through the Commissioner.of Police, Calcutta, 
; for whose “information and guidance” they were sent by Mr. E. 
. A, Gait, Officiating. Chie: Secretary to the Government of 
. Bengal, the Officer who had signed the sanctions. The wording 
.of these three sanctions is4--' The -sanction of Government 
is hereby accorded to ths prosecution under section 124À. of 
the. Indian Penal Code 5f the......Printer.....c:of ‘the Banda 
Mataram newspaper,” (amd so forth). No name was inserted 
‘if any of the sanctions, but this omission was supplied "by 
S ^ : Superintendent Ellis in his application for warrants dated the 
17th August. In his deposition given on the 26th August 
Superintendent Ellis said:— This shewn to me is the. body 
- wartant for arrest of accused Apurba. On 18th August I endorsad 
it-for execution to Inspector, Lahiri. Applications for both 
these warrants was made after receipt of.sanction and on or 
about the 17th August.” The Superintendent ‘had previeusly 
- said that he had received the sanctions signed by the Chief 
Secretary to the Government of Bengal. He, also, stated in'cross 
examination :—'" I am in charge of this case, I any under the 
directions of the Commissioner of Police. I received verbal 
* instructions. from the Commissioner of Police, but no written 
instructions. I obfained z body warrant. The application for 
: warrant contained no statements nor did I make any verbal 
statement qn.oath. I proceeded against. Apurba on the -basis 
of the declaration made by him. I knew of that declaration when 
Iapplied for warrant. I believe, however, that there was some 
additional evidence known <o the Police.” 
On these facts the learned counsel for the'petitioner has 
vanced ten contentions with which we shall deal seriatim. 
It is first urged that tke trial of the petitioner was wholly 
d as tbere was no proper: sanction for his Photo ton as 
+ required by section 196, Code of Criminal Procedure. 
Section 196 of the Code enacts that “no Court shall take 
cognizance of any offence punishable: under Chapter ‘VF of 
the Indian Penal Code (except section 126) or. punishable .under 
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séction 108A, or section 153A, or section 294A, or section 505 
of the same ‘Code, unless upon complaint made by order of, or 
under authority from, the Governor-General in Council, the Local 
Government, or some officer-empowered by the Governor-Genetal 
in Conucilig this behalf" The section does not use the word 
sanction. It contemplates a complaint made by order of, or 
under atithority from, the Local Government. The Code differen- 
qjates between sanctions and complaints as, for example, in sec- 
fion 195. The so called sanctions signed by Mr. Gait. were not 
expressed in exact language ; but we do not think that the prose- 
cution of the petitioner was bad for want of proper sanction. He 
was duly proceeded against if the provisions of section 196 were 
substantially complied with. yi 

. The section was construed by the Bombay High out in 
Queen-Esaress v. Bal Gangadhar Tilak (1) In that case the 
sanction (to use the convenient word) was expressed in general 
terms, and did not even specify the seditious articles. -Neverthe- 
less, the Court held that “the effect of no such specification 
being made is to give him (complainant) the widest latitude in 
selecting the matter to be complained of.” We entirely agree 
with Strachey J. that orders ynder section 196 should be ex- 
pressed with sufficient particularity and, we may add, with stricter 
adherence to the language of the section. But, the real question 
in such a case is whether the prosecution was instituted under the 
authority of Government. To quotethe judgment of the Full 
. Bench. “ There is no special mode laid down in the Code whereby 
the order or sanction of Government is to be conveyed to the 
. officer who puts the law in motion. In this case the prosecution 
was conducted by the Government Solicitor.* It wasinstituted by 
the Oriental Translator to Government, and he produced the 
written order of Government to institute the complaint.” The 
prosecution of the petitioner was, mutatis mutandis, even more 
regular than the prosecution of Tilak. 

But the learned counsel has called our attention to a decision 
. of Pratt and Handley JJ., in the case of Kak Kinkar Sett v. 
Nritya Gopal Roy (2), where a Division Bench of this Court 
ruled that a Presidency Magistrate is not exempted by section 200, 
clause (b), Code of Criminal Procedure from the. necessity of 
placing on record the necessary evidence of the actual complainants’ 
authority as delegated by. the. person to {whom sanction was 
: actually granted to prosecute certain persons under. section 193, 


(1) (1897) I, L, B. 23 Bom. 112. — (3) (1904) 1. L. B, 32 Calo, 460. 
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Indian Penal Code. We think that case is clearly distinguishable 
from the present, because ir the -absence of proof ‘of delegation 
the actual complainant hai no Jocus standi ; and his complaint 
might have been negatived by real complainant coming forward 
and exercising his own discretion not to proceed in, the matter. 
No such considerations can affect the present case. We may 
notice, in this connection, the English case of Reg v. Fida (1) 
The learned counsel has urged, on the authority of the observa- 
tions of Lord Coleridge CJ., that the petitioner's name should _ 
have been mentioned and specified by Government, and that the 
fiat or order, or sanction, initiating his prosecution being defective, 
in that it merely described him as the printer of the Bande 
Mataram, the conviction of the petitioner should be quashed, 
We think it sufficient to say that Reg v. Fudd (1) proceeded on a 
construction of the English Newspaper Libel Act, and that the 
law we administer in this country is contained in the Code of 
Criminal Procedure. We ave to construe section 196 of that 
Code the terms of which are very different from the English 
Statute. The petitioner here was indicated from the first ; his name 
was supplied when it was recuired, £.e, at the commencement of 
the Police Court proceedinge. , 

"Ihe ‘next contention is that the vancGohs or notes by 
Mr. Gait were not really complaints within the meaning of 
section 4 (4) of the Code. With this we entirely agree, the 
sanctions were the order, or authority, by which the prosecution ' 
was Started. The complaint, if any, was made by Superintendent 
Ellis. The definition of complaint is—“ the allegation made 
orally or in writing to a “Magistrate with a view to his taking - 
action.” Now, the petitioner himself has admitted in the second ` 
paragraph of his application :hat he was arrested “on the allega- 
tion that he hgd committed an offence under section 124A, Indian 
Penal Code.” The facts which we have recited in the earlier 
part of this judgment can bear no other construction than'that 
Superintendent Ellis made oral allegations against the petitioner. 
It was not necessary that thoee allegations should be on oath, or 
that they should be reduced to writing. We desiré to affirm the 
rule laid down in Queen Heepress v. Sham Lail(2) where an 


` application by a complainant, to have his witnesses summoned 


‘and the case tried, was regardad as a complaint. ‘The same rule 
has been followed in later decisions of this Court. We, therefore, 
think that the application of Superintendent Ellis, coupled-with 


(1) (1888) 87 W. Bep. (Eng.) #48 (3) (1887) L L. B. 14 Cale. 707, 


LI 
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:the. explanation to section 124A, Such writings gre calculated 
to bring Government into hatred and contempt. It may he 
said that these are words. of emotional exaggeration. | It may 
.be said that ,‘ Politics for Indians! was based on imperfect 
:telegraphic. intelligence. But the. duty of every citizen is to 
support the Government established by law, and to express with 
-moderation any, disapprobation he may feel of the acts and 
measures of that Government. If the article were near the line 
demarcating legitimate comment from seditious utterance, we 
might, feel disposed to give the petitioner the benefit of the doubt, 
_ but, in-our opinion, no such reasonable doubt exists. 

The seventh contention refers to the reprinting of the official 
translations of the—— Fugantar articles, and it is urged 
that the republication was-one made bonafide of the : pro- 
ceedings of a Court of Justice. The protection afforded by the 
fourth exception to section 499, Indian Penal Code, is invoked. 
: That exception provides that it is not defamation to publish a 
„substantially true report of the proceedings of a Court of Justice. 
But did the Fugantar articles form part of the | proceedings of a 
Court of Justice? . , They did pot. The conviction for sedition in 
„tbe Fugantar case was based on ene article only. The prosecution 
intended to rely in support, of their case upon other articles 
published in „that paper. These other articles were translated 
and communicated to the accused for his sole benefit. They were 
however, never used, and never were brought upon, or form 
. part of, the record in the Fugantar case, There was, therefore, 
no excuse for the wholesale publication inthe Bande Mataram 
pr these translations, and the head note is inaccurate and mis- 
leading. The publication cannot therefor®, be justified on the 
ground put , forward by . the ' petitioner, It was not, indeed it 
gould, not be, contended that these articles were enot. seditious. 
Jna question of this kind we ‘have to take into consideration the 
state, of the epuntry ; and. the object with which the republication 
Ma, made. t is admitted that the country "was, at the time 
án a state óf unrest. That being 80, it was ` mischievous to add 
fuel to the flame of disquiet. There is no reason to ‘believe, and 
we have not been told, that the Fuganter articles were communi- 
‘pated to the readers of Bande Mataram for any useful or propét 
purpose. The communication of. seditious articles to another, 
and possibly larger, and certainly more educated class of readers, 
tended to increase and continue the mischief which had been 
checked by the criminal prosecution of the Yugantar, The 


THE OALOUTTA LAW Q2URKAL, [Kon Vk. 


diseminntion of temptativa is mot axausahle dy ping 
with which we7ure-conversact. 

The eighth contentions "fimt tthe pailis is ‘imperfectly 
‘acquainted with the English lunguage, ‘ant tthüt'hermerély acted 
-unller"orders, “We shall /consitler tthis mattar when swe comerto 
‘fhe quedtion of 'seritence, 

Ninthly,‘it‘ts each Tice gatis card sibsaribedito 
“the Uedlardtion requtrell’by the 'Printing Presses and ‘Newspaper 
Act, XXV -df f867,anl tht, in'tlre -absence «dI wevidence'toshow 
‘that he'was ‘cognizant "df ‘what Hrevwas'printing-anil publishing, 
he cannot be'lidtile ‘for ‘the "publication -of the Bands Mataram. 
‘This contention 'caunot prevail ‘in view of the ‘legal pre- 
“sumption ‘enibotliell'in-secticn'7 af ithe Act, antl ‘in the -dbsance 
of ‘anyevittence'to*the contrary. “The'learmed‘Counsél has called 
our attention to ‘the divecsity ofthe . provision «contained -in 
Att XXY of 6867, and were disposed-to agree ‘with Hiim ‘that 
4o "years "ago ‘it-was never anticipated that’a-mere-printer would 
‘be punished, with theæid-ofthe Act, for the-publication - of sedi- 
‘tious matter. It'is unfortunate thatthe person or persons-really 

responsible ‘for these seditious utterances remain ‘undeteċtèd. 
"But our duty is to-apply the'la&v. It maybe observed that if, -in 
consequence of the part of »rinter being'found:to*be a dangerous 


` or invidious one, the reálauthors of sedition-are unåble tôget 


their writings printed, the present law will indirectly succeed ‘in 
checking sedition, though it is evident that if-the'law cannot 
also reach the more guilty persons, ‘it -should ‘be, aud «re -have 
"little doubt that it will be, amended. 

“Lastly, on the question Sf sentence we “pointed -out -to* Mr. 
Chowdhury’ that section' r24 providesthe-punishment ef trans- 
portation for life or imprisorment'for' three years with‘fine. We 
agree with hiftn that the peti-ioner should not*be severely-punish- 
ed, but we cannot regard a sentence óf'three months imprison 
mentas other than ‘lenient. “To ‘reduce it any ‘further - would 
destroy the ‘responsibility and the s&latory ‘dredd-of punishment 
which should_be incülcatéd, 

"The: Rule is dischargéd. 
KKD 0 «Rule discharged, 


. 
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APPEAL. FROM ORIGINAL CIVIL: 


Before Sir Francis William Maclean, K.C1E., Chief Fustice, 
Mr. Justice Harington and Mr. Fustice Fletcher. 


. LAKHAN CHANDRA SEN AND OTHERS 


v. 
EEG MADHU SUDAN SEN AND oTHERS.* 
` Limitation Act (XV of 1877), Section 14— Period during which right | to re 
i . is suspended, whether allowable : í 


An ieuo was raised between co-defendants in a suit. One of them got 
Judgment in his favour, which however was reversed on appeal. ‘Then the 
unsuccessful respondent filed a suit against the successfal appellant: ` 

Held, that the plaintiff is entitled to deduot the period during, which there 
was a judgment of the lower Court in his fuvonr, 

Musrummat Ranse Sarno Moyes v, Shooshae Mokhes Burmonia (1), Pran- 
nath Roy Chowdry v. Roches Begum (2) followed. 

Courts of justice ought to relieve parties against that injustice occasioned 
by its own acts or oversighta at the instance of the party, against whom the 
relief is sought. 


The facts of the case are as follows: 

In 1896, C instituted a suit against A and R for dedinka 
of their share in certain property and for possession &c. C and 
A had the same kind of interest which however was adverse to 
that of R. An issue was raised at the instance of R as to whether 
A was entitled to a third share in the property. The judgment 
in that suit was delivered by Mr. Justice Henderson on the zoth 
April 1903. It was then declared among other things that A 
was -entitled to a third and.possession was’ ordered to be given. 
From this judgment R appealed, and the appeal was decreed on 
the 22nd February 1904 in so far as the interesteof A was con- 
cerned. Thereupon A instituted the present suit for the same 
relief against R and others. The lower Court held that the 
suit was barred by limitation. It was conceded however that if 
the period between the aoth April 1903 to the a2nd February 1904 
be taken out, the suit would be within time. From this judgment 
A appealed. 

Mr. Garth (with him Mr. S. R. Das) for the Appellagiscc We are 
entitled to take out the period between the judgments of the lower 
Court and of the appellate Court'in the Original Suit of 1896. When 


* Appeal No. | of 1907, from the Judgment ot Bodilly J. ; 
(1)°(1838) 13 M, I. A, 244. '(8) (1859) 7 M, IA, 333 (357). | 
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the judgment of the lower Court in that-case was pronounped, we 
had a decree which we cculd éxecute. Our claim,was satisfied. 
We could not have brought-the present suit during that period. 
Further, in view of the judgment of the Appeal Court, we.say 
we were prosecuting the suit in a Court which has no 
jurisdiction. Even a defendant may prosecute a suit, In that 
case the sajd period should be allowed (section 14 of the Limita- 
tion Act). Cited Mussunmmat, Ranee Sarno Moyee v. Shooshee 
Mokkee Burmonta (1); Dit.dayal Pramanik.v. Radha Kishori 
Debt (2), Bassu Kuar v. Dhum Singh (3), Prannath Roy Chow- 
dry v. Rookea Begum (4), Surfiram Marwari v. Bgrhamdeo 
Parshad (5).] 

.. Mr S. P. Sinha (with Fim Messsrs. B. C. Mitter and C. R, 
Das) for the Respondents —3ection 14 of the Limitation Act does 
mot apply. Specific pleading is necessary to show that the section 
applies. Cited Yogeskwar Poy v. Raj Narain Mitter (6). 

"The cases cifed all depend on the fact that in each case a 
new obligation begins on account of the reversal of the judgment 
‘of the lower Court. C. A. V. 

‘The judgment of the Court was delivered by. l 


Maclean C. J.—The oriy question we haye to deal with on 
this appeal i is whether the su:t is barred by limitation. The facts of 
the case, "so far as are material, are as follows. It appears that i in 
the year 1896 ‘the sons of one Chuni Lall Sen instituted a suit 
in this Court, being suit No. 882 of 1896 against amongst others; 
the. present appellants or their predecessors in title, and the 
present respondents or their predecessors in title; and the object 
of that suit was to have their shares ascertained in certain pro- 
perty, fot possession, an account and incidental relief. Thé 
present appellants, are the sons and, heirs of one ‘Moni Madhub 
Sén; who was an original dezendant i ip that suit but died during 
its pendency? ‘and the present appellants were brought on the 
record ds party defehdants m ‘the place of their deceased father. 
Ya that suit, an issiie was raised as between themselves and the 
sons of Beni Madhub Sen wao were the really contesting defen- 
üants ‘in’ that ‘suit and wh» are the respodents on the present, 
‘appeal, as to whether, the sons and heirs of Moni Madhub Sen 
were entitled to a $ share in -he premises scheduled to the s 
3n that suit? and they. supported the case of the plaintiffs. 
ony Appear "from paragraph 17 ofthe written statement id 
* q (denm 7133, 1. A, 94%, 353. (4) (1859) 7 M. LA 328 Gun. i 


(3) 1873) 8 B. Iz B. Saat o7. - (6) (1906) 1 C. L. J. 887. 
(8) (1888) L L, B. IL AIL 47,58. -(6) (1908) I, LR. 8l Galo, 195, 301, . 


Vor. VII.) ' - ^ HIGH COURT. l é 


the present süit "that this is issüe was “actually viel by and raised divi, 

at the instaüce of the heirs and répresentatives of Beni Madhub 1907. 
Sen, the present respondents. The position of the present lakhan Chandra 
appellants in the previous suit was the same as that of the plain- Ben 


tiffs in that suit. In that suit the present appellants and their xiii Andian Sen, 
mother Sreemati Munjuri Dassi, were declared entitled to a + Xa; ead, uy 

share in the scheduled property and entitled to obtain , possession 
of. the share to which they were held to bé so entitled. That 
suit was a long and expensive one and was fought out with the 
result I have stated, the plaintiffs in that suit being declared 
entitled to five-sixth of the scheduled properties. By. the decree 
in that suit which is dated the goth of April 1903, it was express 
ly declared that the present appellants were jointly entitled to 
one-third part or share of the property ig dispute and the 
present respondents were to deliver. to them " quiet possession 
of the shares of the said premises to which. they have been 
declared entitled as aforesaid.” No doubt, in strictness” the 
prevent appellants ought to have been transfetred from the 
category of defendants and joined as co-plaintiffs. But, as now 
appears, the issue I have referred to, as to the right of the 
present appellants to a one third share of the scheduled property, 
was at the invitation of the present respondents decided i in that 
suit* The present respondents or their predecessors in titlg 
appealed against that judgment, and, on the 22nd of February, 
1904, the appellate Court confirmed the decree in the main but 
set aside the decree so far as it related to the present appellants, 
Whether the appellate Court would have arrived at that conclu- 
sion if it had then known, as this Court now knows, that the 
question as to the right to the one-third"share was raised and 
decided in the prevoius suit at the instance of the present. res, 
pondents or their predecessors in title, is to say the least qd say 
so because I was a party to the judgment) probably open-to 
doubt. ‘But no doubt the decree was reversed and we must 
deal with the matter on the footing of that reversal. In this 
state of circumstances, the learned Judge in the Court of first 
instance held that the suit was barred, and the plaintifis in the 
present suit have appealed. Their case is. ‘that their rights must 
be taken to have been suspended between the zoth of April 19037 
the date of the decree i in the first suit, and the 22nd of February. 
1904, ‘the date of the reversal of that decree, ‘and it is conceded 
that if this period. be excluded on the ground that their rights 
were so'suspended, the present--suit Ws within -time, It is.also 
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contended that section 14 of the Limitation Act covers the 
present case. As to the latzer point, we feel grave doubt whether 
the case falls within that section : but it is unnecessary to decide 
that point, as we think the present appellants are entitled to 
suoceed upon the other point. 

It is clear that under the decree of the 2oth of April 1903, 
the present appellants with others were declared entitled toa 
one-third share in the property, and that the present respondents 
were ordered to deliver u quiet possession to-them of this 
share. It is perfectly true that that decree was passed in a suit 
which gua the position of parties, may be said not to have been 
properly framed. No doubt if the attention of the Court, when 
it passed that decree, hac been called to this, it would, in 
the circumstances have transferred the present appellants 
from the category of defeadants into that of co-plaintifis, It 
seems to us, however, that this was a decree which, so long as it 
stood undischarged, was susceptible of execution at the hands of 
the present appellants, and whilst that decree existed, it was not 
open to them in the circumstances to institute a fresh suit for the 
attainment of the very object which had been successfully attained 
by them in the previous suit. We think, therefore, in these 
tircumstances that the rigut Of the plaintiffs to bring an action 
to recover the property was suspended between the zoth of April 

~1903 and the 2and_ of February 1904, and that the case falls 
within the principle laid down by the Judicial Committee of the 
Privy Council in the cases of Mussummat Ranee Sarno Moyes v. 
Shooshee Mokkee Burmanta, (1) and of Prannath Roy Chowdhury v. 
Rookea Begum (2). It is conceded that at the time of the insti- 
tution of the first suit, the plaintiffs’ claim was not barred. 

In this connection the language of Lord Eldon in Pulteney 
v. Warren (3) has some application: "If there be a principle, 
upon which *Courts of just.ce ought to act without scruple, it is 
this: to relieve parties against that injustice occasioned by its 
own acts or oversights at the instance of the party, against whom 
the relief is sought. That proposition is broadly laid down in some 
of the cases.” This view was approved of by the House of Lords 
in the Hast India Company v. Campton (4). 

For these reasons, we are unable to concur in the view taken 
by the learned Judge in the Court of first Instance. The appeal 
must be allowed with costs both here and in the Court below and 


(1) (1868) 12 M. I. A. 244. (8), (1801) 6 Vesey, 78; 5 B. R. 228 
. (3) (1850) 7 M; I. &, 338 (887), — (4) (1887) 6 Bligh, 188; 4 OL &F, 616, 
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the casb must be remitted to be tried out on the merits, if after 
the contest Which took place in the previous suit, the present 
respondents think that there are still any merits to be discussed. 
S. C. Metter, Attorney for the Appellants, : 
S. C. Dutt and Romesh Chunder Bose, Attorneys for the 
Respondents. 
S CR. * i Appeal alowed. 


^^ A CRIMINAL REVISION. 


Before Mr., Justice Rampini and Mr, Justice Sharfuddin. 
BEPIN CHANDRA PAL 
v. 
EMPEROR.* 


Criminal Procedure Coda (Act Va 1898), Seot, 934, 235, 450, 453, 537— Alis- 
joinder of charges— Drawing up of proceedings on the asus day that offence 

ts commitiod—Indian Ponal Code (Ac XLV of 1800), Boos, 178, 179— 

JHafusing to take an 08th — Refusing to annoer questions, Oath, refusal to tako. 

Where at the’same trial an accused person is charged with two offences 
under Beo. 178 of the Indian Penal Oode and two offences under section 179 of 
the Indian Penal. Code + : 

Held, the case was not governed by Bec. 284 of the Oriminal Procedure Code 
and there was no míisjoinder. Moreover, the facts having all been admitted and 
the sentence passed being practically for only one of the offences, the socused 
was not prejudiced and the irregularity, if any, was cured by section 587 of the 
Criminal Procedure Code. 

Bectlon 482 does not require the Magistrate to draw up proceedings on the 
same day that the offence 1s committed. The section need not be read along 
with section 480 of the Criminal Procedure Code, 

Quaero, Whether a person who has once commlitted an offence under 
section 178 of the Indian Penal Code oan be held to heave committed a further 
offence under section 179 of the Tndian Panal; Code wlien ho ptum to answer 
the questions put to him, 

Petition by the Accused. 

Case under sections 178 and 179 of the Indian Penal Code. 

Mr. C. R. Das and Babu Sarat Chandra Sen for the Peti- 


tioner. 


The following judgments "T delivered : 
Rampini J.—The petitioner, Bepin Chandra Pal, +was con- 
victed on the 1oth September last of three offences under sections 
178 and 179, Indian Penal Code, and sentenced to three terms of 


* Criminal Revision No.-1970 of 1907 against the order of RAN, Singh Baq. 
Presidency Magistrate, Caloutte, dated the 10th September 1907, 


C. A. V. 


OBIMINAL, 


1907. 
— 
November, 11, 20. 
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six months’ simple imprisonment, the sentences: to run corr 


currently. The present application for revision was presented to 


the Vacation Bench on Monday, the 4th instant. Mr. Das 
appeared on the 11th instart in support of it. Mr. Das contends 
(1) that the conviction of his client is illegal on the following 
grounds : (a) that there was misjoinder of charges ; Yb) that the 
tommitment-order was ilegal; and /c/ that it contaihed no 


specification of the offences alleged to have been committed ) (a) . 
that the offences.are alleged to have been committed on the 26th 


and 29th August and the commitment order was not drawn up 
until the latter date ; and (=) that the petitioner was an accused 
on the a9th August and so chould not nave been required to take 
an oath. 

The facts are that the ptitioner was called as a witness for the 
prosecution in the case of Emperor v. Arabindo Ghose, under 


‘section 124A. On the 26th August last he was put into the wit- 


ness box, but he declined to take the oath or to answer any ques- 


tions put to him with regard to the case. He was then required 


to execute a personal recognizance of Rs. 50 to appear again. 


On the 29th August he was again called on to take the oath and 


answer questions, but he again*declined to do either. 'lhe Chief 
Presidency Magistrate, before whom the petitioner had appeared 
as a witness, then recorded -he facts and sanctioned and directed 
his prosecution before the Third Presidency Magistrate. On the 


4th September, at the request of the petitioner’s counsel, the case 


was postponed to the roth September. On the roth September 
the petitioner was convictec of three offences under sections 178 
and 179, Indian Penal Code. and sentenced as already mentioned. 

The first objection urged by the learned counsel for the peti- 
tioner is that the trial was illegal, as there was misjoinder 
of charges. *He relies on the case of Subrahmanta Ayyar v. 
King-Emperor (1). But the decision of their Lordships of the 
Privy Council in that case can have no application to the present. 
The trial in the present case was a summary one under the special 


‘procedure provided for Presidency Magistrates’ Courts. No 


charge sheet was required to be drawn up. Furthermore, there 
was no trial in the sense of an investigation of facts, for the facts 
were all admitted by the petitioner. The petitioner can have in 
no way been prejudiced by charges with two heads, in each of 
which he was charged with committing offences under sections 
178 and 179, being drawn up. He was convicted of only three 


(1) (1901) L L, B. 25 Mad. 61. 
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.offences, two of which are of the same kind. The provisions of 

section 234.have therefore not been contravened. He has been 

_sentenced to practically one punishment for all three offences. 
Then the learned counsel for the petitioner impugns the 


„correctness of. the order of the Chief Presidency Magistrate 


,sanctioping and directing his prosecution before the Third Presi- 

‘dency Magistrate. In particular it is objected that the Chief 
Presidency Magistrate directed his prosecution for “ an offence 
under section,178 and 179," which, it is said, would not justify 
-his prosecution for two offences under section 178 and one under 


` section 179. An offence under section 178 is quite distinct from 


one under section 179. The Chief Presidency Magistrate could 
not have meant, as the learned counsel contends he did, that the 
petitioner should be prosecuted for only one offence, f.e., that 
the prosecution should be either-under section 178 or section 179. 
The Chief Presidency Magistrate, no doubt, meant that the 
petitioner should be prosecuted for an offence under section 178 
and for an offence under section 179. But in any case, the peti- 
tioner has been in no way prejudiced, for;he has been sentenced 
to.undergo only: a period of simple imprisonment to which he 


was-liahle for one offence under section 178 or section 179. Therg. 
is-no question as to the facts, for on his own showing’ and that ` 


-of his learned counsel, he. clearly committed offences -under 


sections 178 and 179. 
The learned counsel’s next contention is that the aa 


> should have recorded the facts and passed the order of còmmita 


ment en the 26th August, and that he ‘had no right to abstain 
from passing orders on the 26th August, and to recall the peti- 
tiener onthe 29th August and again call on,-him to ‘take the 
oath-and give evidence. The Chief Presidency Magistrate prov 
ceeded under section 482 of the Criminal Procedure Code: There 
is- no~ provision in this section, as there is in section 480, that. he 
should take proceedings the same day as that on which the 
offence is committed. The Magistrate's procedure i in postponing 
orders to the 29th August was no doubt prompted by: a humane 
desire to give the ‘petitioner a locus fententia and an opportu- 
nity-of purging himself of his cohtempt and not by any wish to 
lead the petitioner intó committing further offences. 

-The learned counsel’s next contention is that on'the seth 
August the petitioner was not an accused and no oath should 
have bsen required of him. But he was called on to take au 
oath -as a witness and not as an accused. . No oath was required. 
of him às an accused. a j 
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The last question ‘that arises is as to the'sentence. The 
petitioner has practically been sentenced to only six months’ 
simple imprisonment. Ccnsidering the nature of the case in 
which the petitioner was czlled on to give evidence and of the 
deliberate character of tke attempt made by him to frustrate 
and impede the administration of justice, I do not consider the 
sentence too severe. . 


The application is rejected. €; 


Sharfuddin J.—The >etitioner in the pant case, is one 
Bepin Chunder Pal. He vas convicted by the Third Presidency 
Magistrate:on the roth September last, of three offences namely, 
two under section 178, Indian Penal Code, committed on the 
26th and 29th of August last, and one under section 179, Indian 
Penal Code, committed on the 29th of that month,—and sen- 
tenced to six months’ simpl imprisonment for each of the above 
offences, sentences to rum concurrently, The petitioner now 
applies: for a revision, 


The original case in which the petitioner was summoned as 


a witness for the prosecution was the case of Emperor v. Arabinio 
Ghosh, under section 1244. It appears that one of the dates 


` for the hearing of that case was the 26th of August last, the 


petitioner on appearing as a witness was required to bind himself 
by an oath or affirmation to state the truth but he refused to do 
so. ‘The Chief Presidency Magistrate, who was trying the 
original case, took a personal recognizance from the petitioner 
to appear on the following day. The „petitioner's case -was 
adjourned on 27th and 28th of August last, and in his re-appear- 
ance on the 29th of Augurt he again refused to bind himself by 
oath or affirmation. On both the dates he also tefused to ànswer 
any question With reference to the case in which he was called 
asa witness On the 29th August the Chief Presidency Magis- 
trate drew up a proceeding against-the petitioner requiring him 
under section 482, Crimina: Procedure Code, to appear for trial 
on the'4th of September before the Third Presidency Magistrate 
for “an offence under sections 178 and 179, Indian Penal Code.” 
It appears that the petiticner has’ admitted all the facts with 
reference to his refusal to take any part in the prosecution of 
Arabindo Ghosh. The try-ng Magistrate has'drawn up a charge 
with two heads, first, under section 178, Indian Penal Code, 


‘regarding offences committed on.the- 26th and 29th of August 


last; the second under section.179 regarding offences committed 
onthe above dates. The trying Magistrate has acquitted the 
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petitioner with regard to the offence under section 179, Indian 
Penal Code, committed on the 26th of August and has convicted 
him of the other three offences and sentenced him as above 
stated. 

We have been asked to quash the sentences on the following 
` grounds: (1) that there was misjoinder of charges, the provisions 
of section £34, Criminal Procedure Code, having been contravened ; 
(2) that the order of commitment was not in accordance with law 
inasmuch as the said order does not specify the offences that are 
said to have been committed ; (3) that the offences having been 
committed on the 26th and 29th of August, the trying Magis- 
trate ‘was wrong in drawing up any proceeding on the -29th of 
August with reference to the offences committed on the 26th 
of that month; (4) that from the 26th of August the position of 
the petitioner being that of an accused, the lower Court was 
wrong in requiring him on the 29th of August to bind himself 
by an oath or affirmation; (5) that the petitioner having once 
committed an offence under section 178, Indian Penal Code, 
cannot be held to have committed a further offence under 
section 179, Indian Penal Code, as the section provides for the 
case of a witness who being on oath refuses to answer any 
question relevant to the inquiry. 

The third Presidency Magistrate has sentenced the petitioner 
practically to only one punishment of six month's simple 
imprisonment for all the three offences, and under the circums- 
tances in accordance with the special procedure it was not neces- 
sary for him to draw up any charge sheet at all. It was urged 
that the provisions of section 234, Criminal Procedure Code, have 
been contravened inasmuch as the petitiongr has been charged 
with and tried at one trial for more than three offences. What 
appears to have been forbidden under the provisions of section 
234, Criminal Procedure Code, is that when a personis accused of 
more offences than one of the same find committed within the 
space of twelve months from first to the last of such offences, he 
ought not to be charged with and tried at one trial for more than 


three of such offences. Clause 2 of that section provides that 


offences, are of the.same kind when they are punishable with the 
same amount of punishment under the same section of the Indian 
Penal Code or of any special.or local law. Before the application 
of the provisions of section 234, Criminal Procedure Code, to the 


petitioner's case, we have to find out whether all the requirements’ 
of this section are present in his case ; for if they are not so, this- 
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section can have no application. The petitioner was charged for 
having committed two distinct offences under two different sec- 
tions of the Indian Penal Code on the 26th of August last and again 
two distinct offences under two different sections of the Indian 
Penal Code on the agth cf that month. It is therefore clear that 
the petitioner was not charged for more than three offences of the 
same kind, nor was he tried at one and the same tria] for more 
than three of such offences. Under the above circumstances 
the petitioner's case does not fall under section 234, Criminal 
Procedure Code. 'The provisions of section 23 are general in 
their nature requiring that there should be a sepamate charge 
and separate trial for every distinct offence, except in the cases 
mentioned in sections 234, 235, 236 and 239, Criminal Procedure 
Code. I have already observed that section 234 has no application 
as the offences are not of the same kind. 

Section 235, Criminal Procedure Code, relates to the case of a 
person who in one series of acts so connected together as to form 
the same transaction, has-committed more than one offence 
This section provides that in such a case the accused person may 
be charged with and tried at one trial for evety such offence. 
The transaction here referred to is marked by oneness as to time 
and place, Illustrations (a), (4) and (c) refer to cases where different 
offences form parts of one cantinuous series of acts. In deciding the 
question whether the acts aleged form parts of the same transac: 
tion, elements for consideration should be the proximity of time 
and the intention and similarity of action. In the present case 
there was proximity of time and the intention of the petitioner 
was Clearly to frustrate and impede the administration of justice | 
by refusing to give evidence in the case in which he was called to 
give evidence. I think that the petitioner's case. clearly falls 
under section 235, Criminal Procedure Code. For the above reasons, 
I am of opirfon that there was no misjoinder of charges. -` The 
second objection urged on behalf of the petitioner is that the 
order of commitment does not specify the offences that are said ` 
to have been committed by him. The Chief Presidency Magis 
trate in his order of. commitment says that in his opinion, Bepin 
Chundta Pal had committed. * an offence under sections 178 and: 
and 179, Indian Penal Code.” An attempt is now made to take: 
advantages of the expression “an offence.” It is urged that the 
petitioner was committed for trial for having committed only one 
offence, From the wordings and general tenour of the commit- 
ment order, it is clear that the order of commitment related to 
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offences. under sections 178 and 179, Indian Penal Code, and not 
to any one offence as urged. 

The thitd objection isthat the commitment order, dated 
.the agth of August, ought not to have referred to the offence 

“committed on the 26th of that month. It is contended that sec- 

‘tion 482, Criminal Procedure Code, ought to be read with the two 

` previous sections, and as no ‘proceeding was drawn up on the 26th 
of Aygust, the Chief Presidency Magistrate had no power to 
draw up 4 proceeding on the agth of August with reference to 
what had happened on the a6th of that month. Assuming thar 
section 482, Criminal Procedure Code, required the proceeding to be 
drawn up on the day the offences were committed, this objection 
is of no avail to the petitioner, inasmuch as the proceeding of the 
29th of August related also as to what had happened on that date, 
The petitioner has been convicted under sections 178 and 179, 
Indian Penal Code, for offences committed on the 29th of August, 
and for each of these offences he has been sentenced to six months’ 
simple imprisonment to run concurrently. Ifthe conviction and 
sentence under section 178, Indian Penal Code,.for the offence 
committed on the 26th of August cannot stand on the above 
ground, the other sentences remain,as they are. 

The fourth objection is that the petitioner was an accused on 
the zgth of August, and the Chief Presidency Magistrate was 
wrong in recalling him on the 29th and directing him to take an 
oath and answer questions put to him. There is no doubt that 
the petitioner was an accused party in his own case z.«., in the case 
of Emperor v. Bepin Chundra Pal, but his position as an accused 
in his own case did not affect his position as a witness in the case 
of Emperor v. Arabindo Ghose. There is no ħaw that disqualifies 
-an accused party from giving evidence ina case in which he is 
simply called as a witness and himself is not an accused. 

The fifth objection is that the petitioner having once com- 
mitted'an offence under section 178, Indian Penal Code, cannot 
be held to have committed a further offence under section 179, 
Indian Penal Code, as the latter section provides for the case of 
a witness who being on oath refuses to answer questions relevant 
to the enquiry. Assuming that this proposition of law is correct, 
there still remains the petitioner's conviction and sentence under 
section 178 for his refusal to take the oath on the 29th of August. 

The petitioner admits in his written statement that every 
member of society is bound to help the administration of justice 
by givirig evidence in the interest of social well-being and also 
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admits having refused to take the oath. He further says in his 
written statement that his refusal was actuated by the belief that 
the prosecution was prompted by executive policy. The peti- 
tioner appears to be a journalist and a preacher and presumably 
aman of education. That being so, I do not consider that a sen- 
tence of six months’ simple imprisonment even under one section, 
namely, section 178, Indiar. Penal Code, for his deliberate refusal 
to take an oath on the 29t3 of August is at all excessive. I con- 
cur with my learned brother in rejecting this application. UT 

N. K. B. ; Application refused. 


Before Mr. Fustice Rampini and Mr. Yustice Sharfuddin. 
LEAKUT HOSSEIN KHAN 
v. 
EMPEROR.* 

Criminal Procedure Code (Act 7 of 1898), Beo. 487—Presidonoy Magisirato— 
Power to try case of disobedience of his own order—Indian Penal Code 
(Aa XLV of 1800), Seo, 188. i 
A Presidency Magistrate hes no jurisdiction to try as: case under section 

188, Indian Penal Code, when ths order which is alleged to have been disobeyed 

was an order which he had himself passed, 

Rule obtained by the .Aooused. 
Case under section 188 of the Indian Penal Code. f 


_ Babu Narendra Kumer Basu for the Petitioner. 
The Standing Counsel (Mr. S. P. Sinha) for the Crown. 
The facts so far as are material to this report appear from 


the judgment. 
The judgment*of the Sourt was delivered by 


Rampini J.—This is z Rule calling upon the Chief Presidency 
Magistrate ef Calcutta to show cause why his order, dated the 
4th November 1907, convicting the petitioner, Leakut Hossein, 
under section 188, Indian Penal Code, and sentencing him to 
six months’ rigorous imprisonment, should not be set aside, 
on the ground that he had no jurisdiction to deal with a case of 
disobedience of his own crder, in contravention of the terma of 
section 487, Code of Criminal Procedure. 

The.facts of the case are these. The petitioner has been 
tried, under section 188, Indian Penal Code, for disobedience of 


* Oriminal Revision No. 1587 of 1907, MEE the decision of D. H. 
toy pid Req., Chief Presidencz Magistrate, cutte, dated the 4th Novem- 
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the order of the Chief Presidency Magistrate, issued under 
section 144» Code of Criminal Procedure directing him, to refrain 
from leading, or taking part in, processions along the public 
streets of Calcutta and from holding and addressing meeting in 
Calcutta. . This order was issued by Mr. Kingsford, the Chief 
Presidency Magistrate; and subsequently the petitioner was 
charged with having disobeyed it, and after being ‘tried by the 
. Chief Presidency Magistrate, he was sentenced to six months’ 
rigorous imprisonment. 

A Rule was.asked for by Mr. Chowdhury on the following 
grounds namely, frst, that the order, under section 144, Code of 
Criminal Procedure, was passed exparfe, and did not purport 
to have been passed in an emergency ; secondly, that the peti- 
tioner was not allowed to show cause against the order ; and, 
thirdly, that there is nothing on the record to prove that the 
disobedience of the order tended to cause a riot, or an affray, or 
danger to hüman safety. 

We heard Mr. Chowdhury in support of these pleas and 
considered the matter. But we did not think these pleas suffi- 
cient to justify us in issuing a Rule. It is not necessary for us 
to give our reasons for rejecting the three pleas cited above, 
because we cáme to the conclusión, after examining the proceed- 

that a Rule should be issued on another ground, namely, 
that the order under section 144, Code of Criminal Procedure 
having been issued by the Chief Presidency Magistrate, he had 
no jurisdiction to try the petitioner for disobedience of it, and 
that, consequently, his order being in contravention of section 
487, Code of Criminal Procedure, is without jurisdiction. 

Mr. Sinha appears before us to-day on behalf of the Crown 
and states that he bas no cause to show against the Rule being 
made absolute. But he prays that an order may be ee by us 
for the retrial of the petitioner. 

We think that the learned Standing Counsel has taken a pro- 
per view of the matter. It seems impossible to resist the con- 
clusion that the Chief Presidency Magistrate had, under section 
487, Code of Criminal Procedure, no authority to try a case of 
disobedience of his own order, because section 487 expressly lays 
down that no Magnae can try a case of disobedience of his 
own order. . 

It appears to us that the terms of section 487, Code of Crimi- 
nal Procedure, as contained in the Code of 1898, are wide 


enough to include Presidency Magistrates. The word in the 
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section is “ Magistrate ;" ard that must include a Presidency 
Magistrate unless the definition of Magistrate excludes Presidency 
Magistrate, which it appeara to us, it does not.” No doubt, in 
the Code of 1882, the provisions of section 487 were different ; 
and section 487 of that Code gave express power to Presidency 
Magistrates to try cases cf disobedience of their own order. 
That section was modified in the Code of 1898, and no sich 
power is given in section 487 of the Code now in force. For 
these reasons we think that Mr. Kingsords order is without 
jurisdiction." 

‘ “We, therefore, make the Rule absolute and direct €hat His 
PET be set at liberty. 

. Sinha asks us to crder the retrial of the accused. We 
do Nd NoWeve think it is^ordinarily our duty to order the 
retrial of any person. But- we will observe that the order we 
now pass setting aside the coaviction and sentence is no obstacle, 
in our ópinion, to the accused being retried, if the prosecution 
thinks it adyisable. to retry him, i 
NEB C ; Ruh made absolute. 


oe ML 
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Bein Mr. Fustice Mookerjes and Mr. Fustice Caspers. ` 
‘RAM PERSHAD KOERI AND OTHERS 


~ v, 
- JAWAHIR ROY anp oruzms.* 


iii arii Terarey AX (VIII ef 1885), Sec. 87, x» eulicialiee 
Abandonment, a quogion of is extinu— Mortgago of non-transferable kold- 
Sug Mortgage awotioncpurcksser — Morigagor, interest of—Kjectmont of 
gerohasor by landlord—Re-cutry—Ewcovtion salo—Voluntary abandon- 
mont. e 
The first sub-section of section 87 of the Bengal Tenancy Act shows that 

abandonment s the effect of the ack of the tenant in vacating the holding 

without making arrangement for peyment of his rent as it falls due, and for 
cultivating the land, 

Whether there is abandonment or not in any individual care is a question 
of intention to be determined upon -he facta of the particular case. 

In order to effect à legal abandonment and to allow a valid re-entry by the 
landlord, servige of notioe under sub-section 2 of section 87 of the Bengal 
Tenancy Aot is not necemary. The only effect of the service of notice is to 

eA from Appellate Decres No. 658 of 1 ihe decision of 


n istaran Ban Bubordinats Judge of Shaha ted the 8rd Feb- 


1900, reverang that of Mr. B. N. Ahmad, Munsiif of Shababed, dated 
the 17th August 1905. 


» 
Vor. Vit. ] atat coust. 


make ite obligatory upon the tenant to have a speedy determination of the 
question whether there has been an abandonment or not. 

~ Section 87 of the Bengal Tenancy Act is not exhaustive and a landlord ts 
not wrong-doer merely because he re-enters upon the holding before he has 
followed the prooedure laid down in that section. 

- When the holding is a non-transferable one, and the ryot executes a mort- 
gage, the mortgage is inoperative as against tho landlord, but as between 
mortgagor and mortgagte, the mortgage is operative. ; 

Bhagirath v. Sheikh Hafsuddin (1) referred to t zs f 

. Where the mortgagee of a non-transferable occupancy holding purchases 
tha holding in execution of his mortgage decree and takes possession, the posees- 
sion of the tenant mortgagor completely ceases, and the holding passes into tlie 
occupatio? of the mortgagee; As against the landlord, the mortgagee auction- 
purchaper is a trespasser. The landlord is entitled to sue him and to obtain a 
decree for ejectment ; in such a sult the tenant who is not in occupation is not 
a necessary. party. 

Under the atrcumstances of the oase, the abandonment of his holding by 
the pena al Berea aera pe SEASON I erclaatery n ‘ 


Appeal by the Plaintiffs, ^ 


Suit for recovery of possession. 


The facts and arguments appear RT from the judg: 


ment of the Court. 


Babus Mahindi Nath Roy ee Makkun Lal for the Appel- f 


lants. 

Babu Døarka Nath Mitter for the Rada 

The judgment of the Court was delivered by - i 

Mookerjee J.—The. subject matter of the litigation which 
has given rise to this appeal is an agricultural tenancy held by 
the plaintiffs -appellants under their landlords, the defendants 
respondents. It appears that the plaintiffs executed’ a mortgage 
of this property in favour of the fifth defendant, who obtained 
an exparte decree thereon in the year 1892. Subsequently, in 
execution of the decree, the holding was sold: and purchased by 


the decree-holder who obtained delivery of possession in 1898. ` 


In 1902, the:landlords brought a suit for declaration that thé 
holding was non-transferable and that the purchaser at the 
mortgage’ sale had not -acquired any interest therein. The 
present plaintiffs were: not. made defendants ‘to that litigation: 
In 1903, the landlords obtained a decree for ejectment as against 
the purchaser -at the execution sale. They executed the decree 
and on the goth June *1904 obtained delivery of possession 
through the Court. On’ the 30th August- 1904, the plaintiffs 
Posen ced this actiom for recovery of poset: Their ical 


; (1) (1000) 4 O, W. N. 679. ` 
T Bee Ayenuddin v. Grish Okandra (1903) 11 C. W. N. dapi] 
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as laid in the plaint is thar at the date of the institution of the 
suit they had a subsisting tenancy right, and that'the re-entry 
by the landlords was unlawful. The Courts below have con- 
currently held that there was a mortgage decree in 1892, followed 
by a sale in 1898, and that since the date of the sale, the plain- 
tiffs have not been in possession of their holding. The Court 
of first instance, however, madea decree in favour of the plaintiffs 
on the ground that their tenancy right had not been extin- 
guished. The Subordinate Judge has reversed that decision 
on the ground that there was an abandonment by the plaintiffs, 
and that at the date of the institution of the suit, there was no 
subsisting tenancy on the basis of which they were entitled to 
recover possession. 

The plaintiffs have nov appealed to this Court, and on their 
behalf it has been contended, that the tenancy was subsisting at 
the date of the commencement of the action, inasmuch as admit- 
tedly, the landlords did not re-enter after they had complied 
with the provisions of section 87 of the Bengal Tenancy Act. 
The substantial question, therefore, which calls for decision is 
whether the provisions of section 87 are exhaustive, or whether 
& tenancy may be termincted by voluntary abandonment and 
the landlord may lawfully re-enter even though ne does not 
follow the procedure laid down in that section. 

The first sub-section of section 87 provides that if a raiyat 
voluntarily abandons his residence without notice to his land- 
lord and without arranging ær payment of his rent as it falls due 
and ceases to cultivate his holding either by himself or by some 
other person, the landlord may at any time after the expiration 
of the agricultura? year in which the raiyat so abandonsand 
ceases to cultivate the holdiog, enter on the holding and let it 


' out to another tenant or take to cultivation himself. The reason: 


able construction of which -his ` subsection admits, appears to us 
to be that abandonment is te effect of the act of the tenant in 
vacating the holding without making arrahgement for payment 
of his rent as it falls due, and for cultivating the- land. If a 
tenant ceases to cultivate his holding either by himself or by 
some other person, if he omits to make arrangement for the 
payment pf rent as it falls Cue, and if he does these acts without 
noticé to his landlord, th2re is an abandonment. No doubt 
whether there is abandonment or not in any individual case is 
& question of intention to be determined upon the facts of the 
particular case, Bat we ace unable to accept the contention of 
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the learned vakil for the appellants that in order to effect a legal, 
abandonmenf and to allow a valid re-entry by the landlord, 
service of notice under sub-section 2 of section 87 is necessary. 
One test seems to be conclusive upon the point. If the service 
of notice by the landlord is necessary for the determination of the 
tenancy, how is it that under sub-section 3, it is open to the tenant 
even after'such notice has been served, to recover possession from 
the landlord, on the ground that as a matter of fact there was no 
abandonment, because although he might have temporarily vacated 
his holding, he had no intention to abandon it. Sub-sectiori 3 cori- 
clusively shows that the abandonment, if there is one, is independent 
of the service of notice. The only effect of the servicé of notice is 
to make it obligatory upon the tenant to have a speedy determina- 
tion of the question, whether there has been an abandonment 
or not. Ifthe landlord re-enters without service of notice ufider 
sub-section 2, it is open to the tenant tò bring a suit fdr recovery 


of possession till his rights have been extinguished’ by the law 


of limitation.. In other words, if the tenant is -an’ occupancy 
raiyat, he has two years from the date of dispossession within 
which to bring a suit under Schedule 3, Article 3 of the Bengal 
Tenancy’ Act. -If on the other hand, he is a non-ocoupancy 
raiyat, he could- sue within a period of six, if not twelve years 
upon ,the authority of the Full Bench decision of this Court in 
the case of Zamisuddin v. Ashrub Ali (1) [Reference may be 
made to Art 3, as recently amended, which fixes a period of two 
years for all raiyats and under-raiyats.] When, however, the noticé 
under sub-section 2 has been served, the tenant, who wishes to 
recover possession of the holding, must, if an occupancy raiyat, bring 
the suit not later than the expiration of two yeafs and if a hon-occu- 
pancy raiyat, must bring a similar -suit not later than the expira 
tion of six months, from the date of the notice. We arg, therefore; 
unable to. uphold ‘the contention of- the learned vakil for the 
appellants, that section 87 is exhaustive and -that the landlord 
isa wrong-doer if he re-enters upon the holding before he has 
followed the procedure laid down in that section. We have 
arrived at this conclusion upon a construction of the section 
itself and independently, of the decided cases on the point: Thé 
learned vakil for the appellants, has however, invited opr atten- 
tion to the cases of Lal Mamud Mandul v. Arbullah Sheikh (2); 
Samujan Roy v. Munshi Makaton (3), Madav Mondal v- Mahima 
Chandra Masumdar (4, and Rafani Kanta Biswas v. Ekkourt 


1)11904) 1. L R. 3T Galo, 617. (8) (1900) 40, W. N 408, ^7 
b (1896) 1 0, W, N, 198,- (4) (1900) I, L. B, 33 Calo, 581, 
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Das (1). In the first of thase cases, it was held expressly that the 
provisions of section 87 are not exhaustive, as that section does 
not define abandonment, o- give an exhaustive description of the 


‘facts which constitute abandonment. This case, therefore, is clearly 


‘opposed to the contention of the appellants. The second case is also 
against the view urged on behalf of the appellants, at any rate, it 
undoubtedly does not justify an inference in their favour. The 
learned Judges who decided that case held that where a raiyat had 
sold a non-transferable holding, was no longer in possession of the 


same and paid no rent for t and the landlord brought a suit to 


eject both the transferor aad transferee, the landlord was entitled 
to a decree ; it was observed that no notice under section 87 was 
necessary. to enable the landlord to obtain possession of the hold- 
ing, inasmuch as the provisions of that section were not exhaus- 
tive. If the contention of the present appellants were well- 
founded, in a suit by the landlord as against the tenant and his 
transferee, the plaintiff would not be entitled to decree as against 
the tenant, because if the service of notice under sub-section 2 
of section 87 was essential -o complete a valid abandonment, there 
was no termination of the tenancy, and the landlord would conse- 
quently be entitled. to a. dgcree only as against the transferree 
but not as against the transferor. This is unquestionably not the 
view taken in the case of Semujan Roy v. Munshi Makaton, (2). In 
the judgment in the third case, there is one passage which the 
learned. vakil for the apoellants contends is at least ambiguous 
and may possibly be construed in his favour, the passage in ques- 
tion is as follows :—If we read the words of Sir Richard Couch in 
his judgment in /Varendro Narain Roy v. Ishan Chunder Sen (3) 
along with section 87, “there can be no doubt, that in order 
to entitle the landlord to re-enter in abandonment by tenant, 
it must be abandonment i ir the words of section 87, namely that 
the raiyat voluntarily abandons his residence without notice: to 
the landlord and without arrangement for payment of rent as 
it falls due and ceases to cultivate. In such a case the land- 
lord’s entry would be legal and he may then let out the land to 
another tenant or take it into cultivation himself.” Now, it is to: 
be observed that the lezrned Judges do not say expressly that 
service of notice under section 87 is essential for the purpose 
ofa valid and complete abandonment, and lawful re-entry by 
the landlord on the basia thereof. On the other hand, the 
language used is certainly consistent with the view that for the 


Q) MD L, B, 84 O«lo 689. No (109) 4 0, W, N, 498. 
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purposes: of a valid abandonment, two things are necessary 
namely, the abandonment by the tenant of his residence and 
cessation of cultivation and omission on his part to make arrange- 
ment for the payment of rent as it‘ falls due. No doubt the 
passage in question has been somewhat differently interpreted 
in the fourth case cited before us, namely Rajani Kanto Biswas 
v. E&kouri-Das (1). But the learned Judges who decided the 


last case expressed an opinion that tbe provisions of section 87^ 


are not exhaustive. It is clear, therefore, upon a review of all 
these decisions, that there is no authority in support of the posi- 
tion taker up by the appellants, and as we have already explained 
upon reason and principle-also, that view cannot be maintained. 
We are fortified in this opinion by the circumstance that sec- 
tion 87 has been left untouched in the recent amendment of the 
Bengal Tenancy Act, it is not unreasonable to conclude, therefore, 
that the construction put upon the section in the case of Lal 
Mamud v. drbullah (a), which was decided ten years ago, and 
has never been challenged during this period, is in accordance 
with the true intentions of the Legislature. 

What then is the position of the parties in this case if tested 
in the light of these principles ? The holding in question is 
non-transferable; the plaintiffs executed a mortgage in favour 
of the sth and 6th defendants; the mortgage in question 
was inoperative as against the landlord, but by reason of the 
doctrine of estoppel, as between the mortgagor and mort- 
gagee, the mortgage was unquestionably operative. [See the 
decision of this Court in PBhagtrath v. Shafield (3).] The 
mortgagee then brought a suit to enforce the security, it 
was not open to the mortgagor to denyethe title of the 
mortgagee ; the mortgagee, therefore, obtained a decree. He 
executed it, had the property sold, purchased it „himself and 
took possession. The result of this was that the possession 
of the plaintif completely ceased and the holding passed into 
the occupation of the mortgagee.. As against the landlord the 
mortgagee, auction-purchaser was undoubtedly a trespasser. The 
landlord, therefore, was entitled to sue him as he did, and to obtain 
a decree for ejectment. It is suggested, however, that the land- 
lord was bound to join the tenant as a defendant in that action. 
In our opinion, there is no substance in this contention. There 


was plainly no cause of action as against the tenant. An action ` 


for ejectment could not be maintained against the tenant who was 
.(1) (1907) L.L, B. 84 Ole. 689. (2) (1896) 10. W. N, 198. - 


(8) (1900) 4 C. W, N, 679. Ms 
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admitedly not in occupation of any portion of the lands and if the 
tenant had been joined as a defendant he would have-been entitled 
to ask for dismissal of the suit as against hbim,on the ground 
of want of cause of action. In our opinion, the landlord rightly . 
ejected the mortgagee, auction purchaser. “The tenant tutns now 
round and contends that he s entitled to re-enter, because although : 
he has been out of possession since 1898, that is for a period longer 
than six years before the inst-tution of the suit, there was no aban- 
donment and the tenancy did not terminate. Upon no conceiv- 
able principle, can this pcsition be maintained, and a bare 
statement of the facts is suffcient to show that there is ne founda- 
tion for the contention of tre appellants. 

It was further suggested faintly, that the abandonment in 
this case, if there was any, was not voluntary. It was argued’ 
that the plaintiffs lost possession by an involuntary act, namely, 
by reason of an execution sale. It must be remembered, how- 
ever, that the execution sale was due directly to a voluntary act. 
of the tenant and is not properly attributable to the act of a 
stranger. The mortgage was no doubt a voluntary act on the part 


. of the tenant. His omission to pay the mortgage debt was ad- 
_mittedly voluntary ; and his failure to satisfy the mortgage decree, ` 


when obtained, was equally volintary. How can it be contended 

then with any show of reason, that he lost possession of the holding 

by an involuntary act ? In our opinion, the facts found conclusively 
slow that the holding in question has been abandoned, and that 
at the date of the institution of this suit, the plaintiffs had no 
subsisting title on the basis of which they could justly claim to 
recover possession thereof frcm the landlords. 

The appeal consequently fails and is dismissed with costs. 

A. T. Me d Appeal dismissed, 
. Before My. Justice Ramp:nt and Mr. Fustice Sharfuddin. 
RAJANI KANTA BISWAS AND OTHERS 

v.. 


NEN EKKARI DAS AND oruurs.* 


„Bengal Tenancy Aot (VII1 of 1885), seotion 87—Non transferable ryoti holding— 


Transfor—Undsrloas—Forforxro—Landlord and  texant--Secwadum 
Allegata a probata. 

, Where a *ralyat holding a non-t-ansferable holding transfers it to a third 

person, but remains in occupation of the land as his vendee's under-ralyut, 


. * Appeal from Ap tte Deores No, 1214 of 19065, t the dealsion of 
. Boe, District Judge of Burdwan, dated the 10th 1905, affrmmg 
vi of Ba Babu all, Bingh, Muns of Sa dated the 80th 'Beptember 
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repudiate his relation as tenant, refuses to pay rent to the landlord of the ralyaH 
holding and maintains his right to transfer a non-transferable holding and seeks 
by suit to re-oocupy the land not as his (landlord's) tenant, but as the under- 
tenant of his vendee, his mit must fail. The case ia not one of abandonment 
under section 87 of the Bengal Tenancy Aot, 

| Kali Nath Ohabrabutty v. Upendra Chandra Ohowdhery (1) reterred to. 

^ Bristidbur Dinoss v. Madan Sirdar (3), Hobert Wilson v. Radha Dulari 
Keor (3), Dina Nath Hoy v. Krishaa Bijoy Saha (4) and Madan Mona v. 
Mahima Chandra Mazumdar (5) explained and distinguished, 

* If the raiyat transferee is willing to revert to the former state of things, to 
re-oocupy the land and pay rent to the landlord, then a sult for possession is 
maintainable against the landlord. 

* The transferee of e non-transferable raiyati holding is nota tenant of the 
landlord and has no legal connection with the land - 

- The provisions of section 87 of the Bengal Tenanay Act are not exhaustive, 

Samujan Hoy v. Afumshi Makaton (8; followed. — . 

Appeal by the Defendants Nos. 1 and 10 to 20, 

Suit.for declaration that a certain quantity of land apper- 
tains to ancestral jote and for a declaration that he has a right 
to it and for possession of it, and also for a declaration that he 
held the land under a jamas right under the defendant No. 10. 

C The facts of the-case appear sufficiently from the Judgment, 

Babu Pramatha Nath Sen for the Appellant. f 

Babus Nikxadhub Bose, Shib Chunder Palit, Khetra Mokun 
Sen (for Babu Nalini Ranjan Chatterji) and Laht Mokun Ghose 
for the Respondents. 

‘ C. A. V; 

The judgment of the Court was as follows : 

Rampini J.—The facts of the case are as follows: The 
plaintiff Ekkari Das alleges that, he had a jama of 2 bighas, 
which he held under the principal defendant. He was 'in 
want of money to meet the expenses of a marriage and 
accordingly sold this jama to the defendant Bepin Krishna 
Roy on "the 23rd Baisakh 1:308. The following day, Że, the 
24th Baisakh 1308, he took a settlement of the jama under 
Bipin Krishna Roy at a rental of Rs. 20, and has remained in 
possession of the land ever since. 


- It is to be noted that this Bipin Krishna Roy was not origin- 


ally made a defendant. 
The suit was instituted on the rsth September 1903; and 


Bipin Krishna Roy was not made a party to the suit till the 


23rd June 1904. 
(1) (1896) 1, L, B. 24 Calo. 313, (4) 1006] 9 0. W. N. 879. ` l 
(2) (1888) T. L. B. 9 Calo. 648, (5) (1906) 1. L, R. 88 Calo, 581." 
(8) (1897) 3 0, W. N.88,- (6) (1900) 4 O, W. N. 408. 
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The plaintiff: goes on in his plaint to say that after the sale 
by him of theland to Bepir Krishna Roy, the latter sent the 
rent for 1308 and 1309 by money order to the landlord, the defen- 
dant No. 1, but the defendart No. 1 refused to receive it. ;Sub- 
sequently the defendant No. 1 demanded rent from the plaintiff, 
but the plaintiff told him to realize rent from the said purchaser 
on the allegation of the rale of the land. Then the landlord 
defendant detained the paddy on the land. But the plaintiff 
notwithstanding the detention, cut the paddy, upon which the 
landlord removed the paddy. The plaintiff sued him for the 
value of the paddy in the Small Cause Court, but lost shis case. 
The defendant No. 1 then dispossessed him from the land. 

. .The plaintiff accordingly brought this suit, (1) for a declara- 
tion that the 2 bighas appertain to his father’s jama: (2) for a 
declaration that he has a right to it and for possession of it; 
and (3) for a declaration that he held the land under a jamai 
right under the defendant Bepin Krishna Roy, that the crop for 
1309 was raised by him and “or a decree for Rs. 40 for the value 
of the crop of that year. The landlord defendant pleaded that 
the land appertained to a jana standing in the name of Bhoirab 
Bagdi. The added defencant, Bepin Krishna Roy £e, the 
person to whom the plairtif has sold the land, supported the 
plaintiff's case, maintaining that the jote in question was a trans- 
ferable one, and that he not only sent the rent to the talukdar 
defendant, but also the mutation fees. The Munsiff found that 
the fots was the plaintiff's fore, but was of a non-transferable 
character and that the plaintiff did not abandon the holding by 
selling the land to Bepin Erishna Roy and taking a lease under 
him. “ The plaintiff avas all clong in possession,” the Munsiff says, 
"and therefore not liable tc be ousted.” “Jt is clear. I find 
from the evidence and circumstances of this case that Bepin 
Krishna Roy tried: to injure the makks by a kobala and the 
maliks took the land into their own hands and ousted plaintiff 
from his lands, so both parties are to be blamed, and I do not 
allow costs to either. The i doing of the plaintiff in creating a 
new landlord is made up Ly the illegal acts of the malik defen- 
dant so to avoid multiplicity of suits, I think I may allow a relief 
to. the plaintiff in this ve-y suit. But I decide issues 4 and 5 
against. the plaintiff and issue No. 6 in his favour.” 

Issues 4, 5 and 6 as framed by the Munsiff, it.may be men- . 
tioned, are as follows. 

" Fourth—Has the plaintiff acquired any. title to the disputed 


* 
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land by’his alleged dandodust from Bepin Krishna Roy? 

Fifih—iias Bepin Krishna acquired any right by his pur- 

chase from the plaintiff ? Had plaintiff any transferable interests 
.in the land? 

Stxth—Is plaintiff entitled to get kkas possession of the 
disputed land ? ” 

On appeal, the District Judge affirmed the Munsiff's findings. 
He held that the case was on all fours with that of Srishteedhur 
v. Mudan Sirdar (1) and that the plaintiff was entitled to 26 
restored to possession. 

The defendants 1 and 10 to 20 now appeal. On their behalf 
it has been urged, (1) that on the facts found the plaintiff is not 
entitled to &&as possession ; (2) that the lower Court have given 
the plaintiff as possession without even ordering him to pay 
rent to the landlord defendant, and (3) that the plaintiff prayed 
for &kas possession as an under-raiyat of Bepin Krishna Roy 
and that the lower Courts have given him a decree for kkas 
possession of the land under a title which he did not set vp U15., 
as the raiyat of the land. 

It may be mentioned here that the defendant Bepin Krishna 
Roy has appeared before us by pleader, and that on his behalf 
it has been contended that the finding of the Courts below that 
the holding is a non-transferable one is wrong. 

The lower Court's finding on this point is, however, sanding 
of fact which concludes us in second appeal. 

On the facts found it would seem to us that the plaintiff is 
not entitled to the relief which the Courts below have given him. 

The facts found are that the plaintiff was a raiyat. He had 
a non-transferable holding. He transferred & to Bepin Krishna 
Roy, which he had no right to do. It is true that he, remained 
in occupation of the land as an under-raiyat of Bgpin Krishna 
Roy, But he repudiated his position as a tenant under the land- 
lord. When the landlord asked him for rent, he refused to pay 
him, and told him to take rent from Bepin Krishna Roy to 
whom he had sold the holding. The landlord would not accept 
the rent from Bepin Krishna Roy, because he did not recognise 
him as his tenant, which he was justified in doing, as the holding 


has been found to be of a non-transferable nature. ‘It would’ 


therefore seem to us that the plaintiff has abandoned his holding 


under the landlord. He entirely repudiated his position as: 
a tenant under the defendant No. 1 and in this suit continues 


to do so, for he seeks to re-enter the land as an wind ereraiyat 
(1) (1883) I-L. B. 9 Cale, 648," 
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of Bepin Krishna Roy. It will be seen that he has inade no 


.arrangement for the continuance of the payment df rent in his 


name through Bepin Krishna Roy. On the contrary, through- 
out this suit, the plaintiff and Bepin Krishna Roy have main- 
tained that the jote istransferable and that the defendant is 
bound to accept rent from Bepin Krishna Roy and from no one 
else. Bepin Krishna Roy has even urged this plea through his 
pleader before us. It would, therefore, seem that the Courts below 
have given the plaintiff a decree for what he did not ask, 
vis, a decree for khas possession as araiyat of the land instead 
of a decree for the possession as an under-tenant of Bepin 
Krishna Roy. i 

It has, however, been a-gued on the other side that nothing 
that the plaintiff has done Fas really altered the previous state of 
things. The plaintiff after selling the land to Bepin Krishna Roy 
remained in possession, and though he repudiated his landlord's 
title and did not pay rent to him, this did not, it is said, work a 
forfeiture of his rights. This is quite true, and if the plaintiff in 
this suit had recanted and resiled and sued for possession as a 
raiyat under the landlord defendant No. 1, offering to pay rent 
to him, he would be enti-led to possession and to the relief he 
has obtained. But he does not do so. He comes to Court 
saying. “Ihave sold my land, I will not pay rent to the land- 
lord. “I will pay rent to Bepin Krishna Roy, to whom I have sold 
the land and to no one else. The land-lord must take ,rent from 


Bepin Krishna Roy, and I pray for possession as an under-raiyat of © 


Bepin Krishna Roy." But Bepin Krishna Roy has now been 
found by the Courts below to have no title in himself and conse- 
quently no title whieh he car convey to the plaintiff. 


The plaintiffs pleader himself admits that his client- bas 


made “a mistake" in the way he has shaped his suit, and sug- 
gests that this be overlooxed, but it weuld seem to us that a 


plaintiff is entitled to relief secundum allegata et probata and 


not according to what he dic not ask for or prove. In short, the 
case would seem to us to come within the purview of the ruling 
of this Court in Kalnath Chakravarti v. Upendra Chunder 
Chowdkry (1) which has been relied on by the pleader for the 


appellant. The appellant’s pleader has also cited.the cases- 


of Narendra Narain Roy ~. Ishan Chunder Sen (2), Dwarka 
Nath Misser vw. Hurrish Thunder (3), and Samujan Roy v. 
Munshi Mahaton (4). . 


(1) (1808) I. L, B. 24 Gale, 8.2. (8) (1879) L L. 
(1900) 4 0, 


Calo. 995. 
(à) (1874) 33 W. BR. 29. 493. 
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They are all in his favour no doubt, but are not exactly 
in point. . 

On the other hand, the cases of Srishisedhur Biswas v. 
Mudan Sirdar (1), Wilson v. Radha Dulari Koer, (3) Dina Nath 
Ry v. Krishna Bijoy Saka, (3) Mathur Mundal v. Ganga Charan 
Gope, (4) and Madar Mondal v. Mahima Chundra Masumdar (5) 
have been relied on. But none of these, except the last, can 
possibly be said to conflict with the view we take of this case. 

* In Sristesdhur Biswas v. Mudan Sirdar (1) it is laid down that 
a raiyat having a right of occupancy is not liable to ejectment by 
his superior landlord merely because he has asserted a transfer- 
able right in the land and sold that right to a stranger, without 
giving up possession of the land. This is no doubt good law, 
but the plaintiff has done more. He has expressly repudiated 
his relation as tenant to the landlord and he seeks to recover 
possession not as his landlord's tenant, but as the under-tenant of 
a person who has been found to have no title. 

In Wilson v. Radha Dulari Koer (2), it has been decided 
that where a tenant transfers his holding and abandons possession 
of it, the landlord is entitled to eject the transferee. This does 
not help the plaintiff. It is not said in that case that it is only 
when the plaintiff abandons possession that the landlord can eject 
the transferee. In the case of Samujan Roy v. Munski Makaton (6) 
it has been expressly pointed out that the provisions of section 87 
of the Bengal Tenancy Act are not exhaustive. 

In the case of Dina Nath Roy v. Krishna Bejoy Saka (3), it 
was held that the landlord was entitled to a decree for possession 
against the defendant No. 1, the transferee of a non-transferable 
holding, but was not entitled to get khas, possession against 
defendants 2 and 3 (the transferors), but only to receive rent 
from’ them. 

But in that case it will be seen the transferors, thé defendants 
2 and 3, professed themselves to be quite willing to pay rent to 
their old landlord. They were, therefore, entitled to remain in 
-possession of the land. There was no reason why they should be 
ejected, Nothing they had done had worked a forfeiture. But 
the facts of the present case are quite different. The present 
plaintiff is not willing to pay rent to his landlord. On the con- 
trary, he refuses to pay rent to him, alleges that the defendant is 


(1) (1888) L L, R. 9 Calo, 648. (4) (1906) 10 0, W. N. 1088, 
(3) (1897) 3 0. W. N. 68, (5). (1906) L L, B. 88 Calo, 581. 
(8) (1904) 9:0, W, N, 879. ` (8) (1897) 2 0. WON. 68. , 
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not his landlord, and that his old landlord, the defendant No. 1, 
must now take rent from hs (the plaintiff's) transferee. 

The case of Mathur Mandal v. Ganga Charan Gope (1) 
would seem to have no application. The case was remanded to 
have it determined whether Nidra Bewa had really abandoned 
theland. It was held that if the defendant was holding posses- 
sion on behalf of Nidra Bewa, he could not be evicted. But 
there is no allegation in the present case that Bepin Krishna Roy 
is -holding the land for the plaintiff, or in any other but ‘his 
own right. The case of Madar Mondal v. Mahima Chandra 
Masumdar (2) would seem at first sight to present some difficulty. 
In this case it has been iid down that where a tenant having a 
non-transferable right of occupancy sold such right to a third 
person, obtained a sub-lease from the purchaser and remained in 
possession of the land and was cultivating the same, the landlord 
is not entitled to khas possession against him. 

In order to entitle a landlord to re-enter on abandonment by 
the tenant, it must be an abandonment in the words of section 87 
of the Bengal Tenancy Act, namely, "that the raiyat voluntarily 
abandons his residence and ceases to cultivate without notice to 
the landlord and without arranging for the payment of his rent 
as it falls due.” But on examining the judgment it will be seen 
that it no where expressly conflicts with the view we take of this 
case, In the judgment it is said: “Ina case very similar to the 
present, Dina Nath Roy v. Krishna Bejoy Saha, (3) it was held 
that the landlord was not entitled to khas possession as against 
the original tenants, who vere still on the land and were cultiva- 
ting the same. A decree was passed against the purchaser 
defendants. It appears to us that the view taken in that case is 
correct and we accordingly follow it.” 

But in the case of Dina Nath Roy v. Krishna Bejoy Saka, (3) 
as'has been pointed out, tke original tenants the transferors, were 
quite willing to cancel the sale, to resile from their position as 
transferors and to revert to the old state of things, and again 
pay rent to their landlords. Hence, it was held that their land- 
lord could not eject them. That as has already been pointed out 
is not the case in the presert suit. Again in the judgment in Madar 
Mondal v. Mahima Chandra Masumdar (2) it issaid; “there 
can be no doubt that in crder to entitle the landlord to re-enter 
on abandonment by the tenant, it must be -an abandonment in 
the words of section 87, namely, that the raiyat voluntarily 


() (1908) 10 0. W. N. 1083. (8) (1008) T. L, R. 88 Calo, 681. 
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: abandotis his résidence without notice to the landlord and with- 
out arrangitig for the payment of his rent as it falls due, and 
ceases to cultivate. In such a case the landlords’ entry would be 
legal and he may then let out the land to another tenant or take 
it into cultivation himself" But it has already been decided 
that the provisions of section 87 are not exhaustive. The present 
case is not one of abandonment under section 87 of the Bengal 
Tenancy Act. It isnot a casein which the plaintiff is willing 
to revert to the former state of things, to re-occupy the land 
and pay rent to the landlord as before. If this were the case, 
the decree of the lower Court would be right. But it is a 
case in which the plaintiff repudiated his relation of tenant, 
réfuses to pay rent to him, maintains his right to transfer a non- 
transferable holding, and seeks to re-occupy the land not as his 
landlord’s tenant, but as the under-tenant of a person who is 
not a tenant and has no legal connection with the land. The 
judgment in the case of Madar Mondal v. Mahima Chandra 
Masumdar (1) does not deal with or apply to such a case as this, 
and on the plaintiff's pleadings in-this suit, we do not think he is 
entitled to the relief he has obtained or to any relief. 
We therefore decree this apps with-costs. 
A. T. M. Appeal decreed. 
(1) db od W. N. 870. 


Before Mr. ‘Fustice Mitra and Mr. Fustice Casperss. 
-KRISHNA KINKAR DATTA AND ANOTHER 


v. 


MOHUNT BHAGABAN DAS AND oTHERS.* 


Chaukidari Chakran (Aat VI (B.C.) of 1870), Seo. 5 —Éhaukidari Ohahraw 
lands— Resumption, sublease before— Harumption, en of —Zsnindar— 
Ohaukidar—Oolloctor, lesse by. - e 

Where ohaukidari lands are resumed by Government and settled with a 
zemindar, all rights created in such lands by the chaukidar in favor of third 
parties, come to an end; but if any transfer has been made by the xemindar 
before the resumption and the land is settled with him by the Collector, tbe 
transferee would be entitled to the benefits of such settlement, 

If any transfer is made by the Collector, acting for and in behalf of the 
chaukidar, such transfer also ceases to have effect after the settlement, 


Appeal by the Defendants. . 


Suit for possession of land on declaration of title. 


: © Appeal from Ap te Decree No. 209 of 1906 against the decision of 
Babu Umesh Chandra ; Baboidinate Ju of ED ae 8th Deoember, 


1905, reversing that of Baba Durga Das varti, Munsif of Rampore Hat, . 


the 99th May 1905 
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| Babus Digambar Chatterji and Gobinda Chanava "Dey Roy 
for the Appellants. ; 

Babus Lalmohan Dozs and Surendra Krishna Dutt for the 
Respondent. 

The facts and arguments necessary for this report appear 
sufficiently from the judgment. 

The judgment of the Court was as follows : 


Mitra J.—The main question argued before us refers to 
the construction to be put on the last words: of section 51 of 
Act VI (B. C.) of 1870, Under section 5o of the Act, the 
Collector is authorized to make a transfer of resumed chowkidari 
land to the zemindar. Section 51 says that the transfer shall be 
subject to the amount of assessment mentioned in the deed of 
transfer which is to be in the form prescribed in Schedule C of 
the Act and “subject to a'l contracts heretofore made in respect 
of, under, or by virtue of; which any person other than the 
zemindar may have any r.ght to any land, portion of his estate 
or tenure, in the place in which such land may be situate.” 

The contention before us is that the words quoted above 
reserve the rights created by the chowkidar whose land is resum- 
ed in favour of a third emon. We are of opinion that this 
contention is not sustainable. The words evidently refer to a 
contract made by the zemindar in respect of the village in which 
the chowkidari land or any portion of it is situated. This has 
been the view taken in z series of cases decided by this Court 
and the form-as given in Schedule C conforms with the view 
that has been taken in these cases. The last words of the form 
are “ subject to all contracts binding the said—in respect of any 
lands, portion of th8 said—situated within the said village." The 
section evidently refers to contracts in the nature of $wímis or 
mokararies «reated by the remindar himself in favour of third 
persons. If the transfer is made to the zemindar and the zemin- 
dar has already granted a su5-lease of the entire village including 
the chowkidari land, the sab-lessee would be entitled to the 
benefit of the transfer made by the Collector under the Act. 
It would go against the principle of the Act itself and the well- 
known status of chowkidars if we are to hold that the rights 
created by the chowkidar would subsist notwithstanding the 
transfer by the Collector by virtue of the provisions contained 
in section 51 of the Act. A chowkidar is in possession of chow- 
kidari land for the purpose of certain services and his interest is 
limited to the period during which he serves the estate or the, 
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zemindar. As soon as his service ceases, his right to the land 
ceases. The’ grantor ceasing to have right in the land, the 
grantee must necessarily cease to have right under any grant 
made by the grantor. 

We are, therefore, of opinion that, both on principle and on 
the construction of section s1 of Act VI (B. C.) of 1870, the 
leases created by the chowkidar must be held to have ceased 
upon the transfer by the Collector of the land to the zemindar. 
Our judgment with respect to this point will cover both the 
plots A and B which are the subjects of dispute in this case. 

As regards plot A, a further contention has been raised, 
namely, that the Magistrate of the district having granted a 
lease for 25 years in favour of the appellants, they are entitled 
to rely on that lease in any suit for ejectment by the transferee 


from the Government. It does not however appear thatthe . 


Magistrate or the Collector had any power to grant such a lease 
and it would seem from the wording of the lease itself that the 
Magistrate or the Collector intended to act on behalf of the 
chowkidar. If that is so, the grant of a lease by the Magistrate 
or the Collector could not be of 'any use as against the transferee, 
The Magistrate or the Collector stood in the same position as 
the chowkidar himself. And then again if the lease be consider- 
ed as one created by the chowkidar himself, the lease is void for 
non-registration in asmuch as it was executed after the Transfer 
of Property Act came into force. For these reasons, we are of 
opinion that this appeal must fail and it is accordingly. dismissed 
with costs. 

N. K. B. Appeal dismissed, 


Before Sir Francis W. Maclean K. C. I. E., Chief Fustice ond - 


Mr. Justice Holmwood. 
SURENDRA NATH SARKAR 


v. 
ATUL CHANDRA ROY AND ANOTHER." 
KEguity— Minor —Prixolpal and Agent—Aocownis —Advances made by agent 
—Bensft of minor—Applioation of advances, 

He who seeks equity must do equity. 
When a minor on attaining majority comes to Court to have an aecount taken 
as between himself and his agent, and it is found on taking that gocount that the 
agent hes made certain advances to the guardian, the only person to whom he 
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could make them as representing -he minor—and these have been applied for the 
minor’s benefit, the agent ought to be allowed those advances in taking the 
acoonnt, i 

Appeal by the Plaintiff. 

Suit for accounts. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghoss and Babu Hari Charan Sarkhel for 
the Appellant. 

Babus Lalmohun Doss, Ram Chandra Masumdar, Sagardi 
naih Bose and Biraj Mohan Mojumdar for the Respondents. 


The following judgments were delivered : 


-Maolean C. J.— This is a suit for an account bya pdadipat 
against his agent. When the suit was: instituted, the princi- 
pal was a minor and the suit was by his mother as his next 
friend. He subsequently atcained majority and elected to go on 
with the suit, and is the present appellant. A preliminary decree 
for accounts was passed and accounts were taken by a Commis- 
sioner. The matter then came before the Subordinate Judge, 
and he in effect affirmed the view of the Commissioner and found 
that a sum of Rs 4,581-1 anna was due from the plaintiff to the 
defendant instead of anythirg from the defendant to the plaintiff. 
The plaintiff then appealed to the District Judge, and his appeal 
was dismissed with costs. Hence the present appeal. 

The first question that arises in the circumstances is whether 
certain advances made by the agent to the guardian of the minor 
which were found by both Courts to be expended for the benefit 
of the minor, can, in taking the accounts as between the plaintiff 
and his agent, be properly allowed to the agent. It is urged by 
the appellant that they cannot. As I have said, both Courts 
have found that these advances were made for the benefit of the 
minor. It is"said that a gua-dian cannot bind his minor ward by 
a personal covenant, and reference is made to the case of Wagkela 
Rajsanjt v. Shekh Masiudin (1), decided by the Privy Council. 
No body disputes that. But the question here is a very 
different one. The question here is, when a minor comes to 
Court to have an account taken as between himself and his agent, 
and it is found on taking that account, that the agent has made 
certain advances to the guardain—the only person to whom he 
could make advances as representing the minor, and those have 
been applied: for the beneft ofthe minor, whether the agent 


(1) (187) L.L. B. 11 Bom, 551, 
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ought nôt to be allowed those advances, in taking the accounts. 
1I think he ought. Here the plaintiff seeks relief from a Court 
administering equity, and he must do equity himself. I think it 
is most equitable, when it is found that the minor has had the 
benefit of these advances, that they should be allowed to ths 
agent, taking the accounts. I have, therefore, very little hesita- 
tion in saying, in the circumstances of this case, that the view 
taken by both the lower Courts as to the allowance of these 
sums was correct, l 
, Then the second question is whether the Judge erred inas- 
much on the ground that all these advances were not made for 
the benefit of the minor plaintiff. Ithought at first there was 
something in that point ; but when one looks at the judgment 
of the Subordinate Judge which has been accepted on this point 
by the District Judge, it is clear that all these sums were really 
advanced for the benefit of the minors. Had we thought other- 
wise, it might have been necessary to remand the case. Now 
that our attention is called to the finding of the Subordinate 
Judge, affirmed as it is by the District Judge, I do not think any 
remand is.necessary. 

The third point is whether,a decree can be made in a suit 
for account, in favour of the defendant. I should have thought 
that it could. ‘But this point has not been raised until the present 
moment ; it was not raised in either of the Courts below nor is 
it made a ground of appeal and I think it is too late to raise 
it now. 

The only other question is as to costs. The Court below has 
exercised its discretion as to costs : and, upon the facts found as 
to the manner in which the defendant has been treated by the 
plaintiff, I think the conclusion at which the Court below has 
arrived is right. " 

'The result, therefore, is that the appeal fails and must be 
dismissed with costs. E 

Holmwood J.—1 agree. 


N. K. B. ; , Appeal dismissed. 
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Miis Before Mr. Justice Rampini and Mr. Fustice Wilkins. 
39. SYED MAHAMMAD KHAN AND ANOTHER 
T Maroh, 13. v 


eem MAHARAJA NAM NARAIN SINGH BAHADUR.* 


Grants, construction of—Seoondcry evidence—Kvldence Act (I of 1878) Sees. 
13, 65, 08 (8)—Judgments not wterpertes, admissibility of—Boerd's 
letter —Reoognitien—Notios ^o. grit. 

Where s grant of Jand was made as a present for the purpose of planting 
a garden and another was made “subject to faithful service" and the “doou- 
ments of grants do not oontein cny words expresely limiting the grants to the 
lite of the grantee nor making them descendible to the heirs of the grantee : 

Held, they convey only life gants, 

In a suit for khas possession pn the ground that the defendants wero tros- 
pamsers on the death of their ancestor, the grantee, the plaintiff relied on office 
copies of grants kept in the course of business of the grantor's sheriate : 

Held, that no notice to the defendants to produce the original was necess- 
ary. to render secondary evidence admissible as the defendant from the nature 
of the case, must have known, that they would be required to produce the 
originals. l 

Where judgments not interportss were filed to show that mmilar grants 
were resumed by the grantor or hf heirs on the death of the grantes : 

Held, they are admissible in evidence under the provimons of section 18 of 
the Evidenoe Act, 

Board's letter dated the 28:h "November 1792 showing that jaigirs are 
resumable an the death of the grantee is inadmissible in evidenoo, 

When the agent of the grantor, in ignurance of the death of the grantee, 
granted rent receipts to the heirs in the name of the grantee: 

Held, the receipts did not reeognise the heirs as tenants and successors of 
the grantee, and it was not neceseury to give them notioe to quit before bring- 
ing a suit against them. 


Appeal by the Defendaats 1 and 2. 

Suit for kas possession. 

The facts of the case appear sufficiently from the judgment. 

Mouhie Serajul Islara and Mahammad Mustafa Khan for 
the Appellants. f 

Mr. P. O'Kinealy and BabusB asant Coomar Bose, Karna 
Sindhu Mukerji and Fogend-a Chunder Ghose for the Respondent. 


The judgment of the Court was as follows : 


This is an appeal agzinst a decision of the Subordinate 

Judge of Hazaribagh, dated -he 3rd of December 1897. 
The suit is one for resumption. The plaintiff seeks to obtain 
from the defendants khas possession of 1} bighas of land in Purnea 
* Appeal from Original Decree No. 50 of 1898 against the decree of Babu 


Atal Ghose, Bpecial Subordinate Judge of Hazaribagh, dated the ard 
Deoember 1897, 


° 
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Ichak and the entire village of Boondu with mesne profits after 
declaration of his ancestral right thereto. The plot of 1} bigha 
in Purna Ichak and the village of Boondu were admittedly 
granted to the maternal grandfather of the defendants by an 
ancestor of the plaintiff, according to the plaintiff, as life grants, 
but according to the defendants, as hereditary grants. 

The learned Subordinate Judge has given the plaintiff a 
decree for all the reliefs claimed by him; and the defendants 
Nos. 1 and 2 now appeal. 

On their behalf the following pleas have been urged before 
us, first, that the documents on which the plaintiff relies to show 
that the grants of Purna Ichak and the village Boondu were only 
life grants (namely, Exhibit 1 and Exhibit 12) were only copies 
and not originals, and that, in the circumstances of the case 
secondary evidence of these grants is not admissible ; secondly, 
that these Exhibits are not genuine and that they contain no 
words purporting to make the grants conveyed by them grants 
for the lifetime of the grantee only ;. ¢hird/y, that the defendants 
have established the genuineness of the document (Exhibit A) 
upon which they rely; fourth/y, that as the defendants have 
been recognized as tenants of the land after the death of their 
ancestor, Saheb Zaman Khan, they cannot be ejected without 


service of notice to quit on them; and, ffth/y, that no decree for 


mesne profits should be given against them. 

' With regard to the first of these pleas, we would say that we 
think that in this case the documents, Exhibit 1 and Exhibit 12, 
are admissible in evidence, although they only purport to be 
copies of the original grants. They are shown to be office copies, 
kept in the ordinary course of business of the Rajah’s serisAa, 
of grants made to the defendants! ancestor, Saheb Zaman Khan. 
It is true that no notice to produce the originals of these copies 
was given to the defendants ; but it appears to us that secondary 
evidence is still admissible of the grants, under the provisions of 
section 66, proviso 2, of the Indian Evidence Act. The defen- 
dants must have known, from the nature of the case, that they 
would be required to produce the originals of these grants; and, 


if any such exist, they must undoubtedly be in their possession. . 


But the defendants do not admit that there are any such origin- 
als in’ existence, or in their possession. They maintai that no 
such original grants were ever issued to their ancestor ; and, 
according to their case, the original documents, Exhibit 1 and 
Exhibit 12, are not mere copies, but are forgeries, purporting to 
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be copies of originals whick never existed. In these circumstances, 
we do not think it was necessary for the plaintiff to call upon them 
to produce the originals of -hese documents, the existence of which 
they deny ; and, in the absence of such notice, the documents 
(Exhibit 1 and Exhibit 12) are perfectly admissible in evidence. 

The next point is whether they are genuine and whether 
they convey to the grantee a life grant only, or an hereditary 
grant, of the properties to which they relate. We have no doubt 
whatever of their genuineaess; and their genuineness is ptoved 
in this case by the evidence of several witnesses who speak to 
the hand-writing of the persons who wrote them, and who are 
now shown to be dead. : : 

The documents bear date 1842 and 1869, so that the former 
at least can be presumed tc have been duly executed, although 
evidence of their executioa is not given. Exhibit 1 is proved by 
the evidence of two witnesses (whose depositions appear at 
pages 7 and 9 of the paper book) to be in the hand-writing of 
one Aubach Lal. Exhibit 11, which is a copy of the sanad of 
mouza Rochak, is proved t» be in the hand-writing of Harbans 
Ram; and Exhibit 12, which is the grant of the village of 
Boondu, which was subsequently given to Saheb Zaman Khan 
in lieu of the village of Ro¢hak, which was resumed by the 
Rajah, is proved to be in the hand-writing of Hari Das. Further 
more, these exhibits are stown to bear the initials of Colonel 
Money, who was manager of the Court of Wards when the 
Rajah's estate came under -he management'of that department. 
His initials have been established to our satisfaction by the 
evidence of several witnesses; and he endorsed them with his 
initials in 1873, that is, neerly 27 years ago: so that these docu- 
ments must have been in existence from that date. Moreover 
they are shown to have been filed in previous suit in Court. 
For all these reasons, therefore, we think there can be no doubt 
whatever of their genuineness. Then, it is true that the docu- 
ments which relate to the properties in dispute (namely Exhibit 1 
and 12) do not contain an7 words expressly limiting the grant 
to thelife,of the grantee. But, on the other hand, they contain 
no words making the grants descendible to the heirs of the 
grantee; and we think, From the terms of the documents, that 
they conyey only life-grants. The first document, Exhibit 1, 
purports to convey one and one quarter bighas of land in Purna 
Ichak to Saheb Zaman Khan, as a present for the purpose of 
planting a garden. f : 
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This would seem to be a grant of land for a purpose which 
could only be’carried out during the lifetime of the grantee. 
Similarly, Exhibit 12 purports to convey the village of Boondu 
to Saheb Zaman Khan “subject to faithful service.” We think 
that. these words clearly convey the idea of a grant for the life 
of the grantee only ; and, as has already been said, there are no 
words in either of these documents which in any way make the 
grant descendible to the heirs or other descendants of the grantee. 
Then, there is oral evidence in this case to show that such grants 
were frequently resumed by the Maharajah on the death of the 
grantee. There are also a considerable number of judgments 
filed by the plaintiff, and on which the Subordinate Judge relies, 
showing that in similar cases similar grants were resumed by the 
Maharajah or his heirs on the death of the grantees. We think 
that these documents are admissible in evidence under the pro- 
visions of section 13. But the conclusion that we come to in 
this case is arrived at quite independently of these documents. 
The Subordinate Judge has referred to the Board’s letter, dated 
the 26th November 1792, which, he says, shows that such sagerrs 
are resumable. We, however, do not consider that this letter is 
admissible in evidence or should in any way be regarded as 
establishing this point. The letter only records the opinion of 
the Board on the matter; and we do not think we should take 
that as any guide to us on the subject. 

The next point is whether the sanad, which has been filed 
by the defendant in this case, and which has been marked Exhibit A 
is genuine or not. This sanad purports to bear date 1919, 
corresponding with the 317th of April 1862. But, in the first 
place, it was filed in somewhat suspicious circamstances. It was 
not filed along with the written statement, but only at a very 
late stage of the case, namely, on the 3rd of December 1896. 
The defendants! written statement contains no mention of it, 
and, when it was filed, it was filed in a sealed cover, as if the 
defendants wished to conceal its appearance and contents from 
the plaintiff. Then, we do not consider that its genuineness has 
been established in this case. There is no evidence, which we 
can regard as satisfactory, showing that it was written by the 
person by whom it purports to have been written, namely, 
jai Kissen Das. On the contrary, the son of Jai Kissen Das, 
who has been examined as a witness on behalf of the plaintiff, 
denies that this document is in his father's hand-writing. Then 
we afe not at all satisfied that it was even filed in any previous 
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suit, as it purports to have been filed. It purports to have -been 
filed inthe suit of Ram Narain Singh v. Bhawani Ram. Now, 
no papers have been prcduced to show that there was any 
such suit, or that this Sawad was ever filed in such suit ; and 
the defendant himself ir his evidence (printed at page 63 
of the paper-book) declares that it was filed in a perfectly 
different suit, namely, in the suit of ¥habhoo Ram v. Rafah 
Nam Narain Singh. And,zgain,there is no evidence to show 
that the Seanad was ever filed in the suit of JAabhoo Ram v. 
Rajah Nam Narain Singk or, indeed, that there was ever any 
such suit. Then, the endo-sements on the back of the document 
purport to have been sigred by a copyist, Achambit Lal, by 
Nand Kishore, and by Rem Coomar Chakravarti ; and we do 
not consider that the signatures of these persons have in 
any way been satisfactorily established in this case. Achambit 
Lal moreover, is shown not to be a copyist, but a decree-writer ; 
and it would not be any part of his duty to handle this document, 
or to make any such endorsement on the back of it. Further 
more, we notice that the seal on the face of this document, which 
purports to be the seal of the Rajah, is a little larger than the 
impressions of the seals cn.the documents, Exhibits 1 and 2, 
which have been establishec to our satisfaction to be the genuine 
impressions of the Rajah's seal. We have, therefore, no hesitation 
in concurring with the view taken by the Subordinate Judge in 
this case, that the document, Exhibit A, is nota genuine document 
but a spurious and forged one. We may add the document, 
Exhibit A contains the words “ alaulad, so it would seem as if 
these words were essential in a grant to import heredity. 

- The next point is as to whether it was necessary for the 
plaintiffs to have given the Jefendants any notice to quit before 
bringing this suit for ejectment against them. We agree with 
the Subordinate Judge in thinking that such notice was not 
necessary. There are no dcubt, three rent receipts filed in this 
case, namely, C., C 1 and C 2, which show that the rent must have 
been received by the Rajzh, or his employees, shortly after the 
death of the defendant's maternal grandfather, Saheb Zaman 
Khan; but, in our opinicn, these receipts do not show any 
recognition on the part of the plaintiff, or his predecessor, of the 
defendants as successors of Saheb Zaman Khan. In the first 
place, Rangu Lal Tahsilder, who gave the receipt C 2, was not 


- an agent of the Rajah at all He was the Government Road-cess 


tehsildar ; and he gave this raciept, C 2, at a time when the Rajah’s 
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estate Had been attached for road-cess. Then, this receipt was 
not given to the grantee, but was given in the name of Saheb 
Zaman Khan, and the witness says that when he granted it, he 
had no knowledge of the death of Saheb Zaman Khan. Then 
the next witness is Jagannath Modi. He was,no doubt, an 
agent of the Maharajah ; but the receipt he gave was not in the 
name of the grantee, but in the name of Saheb Zaman Khan, 


and he, too, says he does not remember, when he gave this 


i receipt, whether Saheb Zaman Khan was dead or not. The 
third receipt C r, was given by the witness Sheo Narain Lall 
Sett. This receipt too was given in the name of Saheb Zaman 
Khan, and not in that of the grantee, and the witness admits 
that he had no power “to declare any one as heir without permis- 
sion" and he had “no permission to effect mutation of name.” 
We, therefore, do not think that these three receipts establish the 
allegation of the defendants that they were recognized as tenants 
and as successors of Saheb Zaman Khan after the death of their 
maternal uncle ; and we concur with the view of the Subordinate 
Judge that it was not necessary to give them notice to quit before 
bringing the suit against them. 

The last point is as to whether the defendants are liable for 
mesne profits or not. We think, in the circumstances of the 
case, that they are liable for mesne profits. They were never 
recognized by the plaintiff as tenants of the land ; and no rent 
was received from them in recent years. The last rent taken 
from them was in 1888 and then it was taken only as from the 
original grantee, Since then no rent has ever been received from 
them. Therefore, we think that they must give up possession 
and that they are liable for the mesne profits allowed by the 
Subordinate Judge. 

For these reasons we dismiss this appeal with costs. 

A. T. M. Appeal dismissed. 
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Before Mr. Fustice Hobrwood and Mr. Fustice Sharfuddin. 
NANDA LAL MUKHERJI AND ANOTHER 
v. 
SADHU CHARAN KHAN AND OTHERS. 

Bengal Tenancy Aa (VIII of 18E5), Soc. 148—8wuil for rent—Aggregate rent — 
Aggregate area—Single scit—HMaintainabliity Qf  swii— Fecution of 
decree. : 

A landlord is entitled to bring one suit for the total 1ents of three separate 
holdings giving the total area as the sum of the three holdings He is not 
bound to bring three seperate suite, 

The suit is maintainable, thoagh the landlord may have difficulty in exe- 
cuting the decree obtained in it under the special procedure piesoríbed In the 
Bengal Tenanoy Act, 

Hridaynath Das v, Krishna Prasad Sircar (1) followed. 

Appeal by the Plaintiffs. 

Suit for rent. 

The material facts and arguments appear from the judgment. 
Babu Basanta Kumar Bose for the Appellants. 

Babu Sarat Chandra Dutt for the Respondents. 

The judgment of the Court was delivered by 


"Holmwood J. —We are of opinion that this appeal must be 
allowed and the judgments of the two lower Courts reversed. 

The question of law which was held to operate as a bar to 
the plaintiffs’ suit in the lower Court appears to us to be a highly 
technical one; and there is authority for holding that such 
a suit as the present may lie and a decree for money claimed may 
be passed, although there may be difficulty in executing the 
decree under the provisions of the Bengal Tenancy Act. 

The plaintiff sted for the rent of a holding for which he gave 
the area as 12 bighas odd ard jama as Rs. 25-8 odd. The défen- 
dants pleaded that there were three jamas or three holdings ; it 
is not quite clear whether tey were ratyatt holdings or whether 
they were tenures. Be that asit may, they are fully described 
by metes and bounds as three separate parcels in the schedule 
attached to the plaint, and that being so, section 148 of the 
Bengal Tenancy Act has be2n sufficiently complied with. 

The question now is, can the landlord sue for the sum of 
the rent made up of the rent of three separate holdings giving 
the total area as the sum of zhe area of the three holdings ; or is 


* Appeal from Appellate Decree No. 540 of 1908, against a decimon of Babu 
Dinanath Sarkar, Sutordinate Judge of Hooghly, dated the 22nd December 
1906, »affrmmg that of Babu Sarat Chandra Ghose, Munmff of Amta, dated the 
Mth April 1 

(1) (1907) I, L, R. 84 Culo, 298. 
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he bound to bring three separate suits? The matter was consi- 
dered in the. case of Hridaynath Das Choudhury v. Krisna 
Prasad Strcar (1) where Mr. Justice Mitra and Mr. Justice 
Caspersz hold: “the inclination of our mind is that such 
a suit is maintainable and that a decree that may be passed in 
such a suit is a good decree capable of execution in the ordinary 
way under the Code of Civil Procedure as a decree passed against 
the tenant defendant.” Then they go on to point out the 
difficulty which will meet the landlord if he tries to execute the 
decree under the provisions of the Bengal Tenancy Act. Then 
they speak of the special provisions relating to sales for arrears of 
rent. As regards the payment and receipt of rent, there is 
nothing, they say, to prevent the landlord from proceeding under 
the ordinary law. In the latter part of their judgment they 

, seem to point out more clearly that "it may be competent to the 
landlords to institute a suit for the rent of several tenures or 
holdings, but it is a different thing as regards salea under the 
special provisions of the Rent Act.” 

What we are concerned with in this case is shake the suit 
is maintainable or not. Were the matter res integra, speaking 
for myself, I should be inclined to hold that such a suit is 
maintainable, and I think we may safely follow the dictum of this 
Court in the case just referred to, and for this reason the judgment 
of the Subordinate Judge declaring the suit to be not maintain- 
able must, be reversed. : 

Then, another objection is taken that the Munsiff was wrong 
in deciding that the suit was not bad for defect of parties. It 
appears to us that any such objection ought to have been taken 
before the Subordinate Judge. No attempt .was made to take 
any objection of this kind. There is nothing in the Subordinate 
Judge's judgment toshow that there was any objection. The 
recorded tenants had been sued and if they had any brother or a 
joint sharer in the tenancy, they were held by the Munsiff to be 
equally liable, and no appeal was urged on this point before the lower 
appellate Court. There is, therefore, nothing in this objection. 

For the reasons already given, we set aside the judgment and 
decree of the learned Subordinate Judge in the Court below and 
direct, that the case be remanded to the lower Court for deter- 
mination of the and and 3rd issues raised in the case and for 
disposing of the suit on the merits. 

The costs of this appeal will abide the result. 


N. E, B. Appeal allowed, 


(1) (1807) I. L, R. 84 Cale. 998, 
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` Before Sir Francis W. Maclean, K.C.I.E., Chief. Justice and 
Mr. Justice Geidt. . 
KALI KUMAR MUKHERJI 
v. 
BRAHMANANDA MUKHERJI AND oTHERS.* 

Csil Procedure Cedo ( Act XIV of 1882), Boo. 831—Resistance or obstruction— 

Deeres for partitien—Deores for sostetsion — Partition Aot (IV ef 1591), 

Bec, k, 


Where a person is held aiti tov tiie: penis of d dussii certain 
property after partition, and a Commissioner is appointed to partition the 
property and put him in possession. of his share, resistance to such Oommis- 
sioner is ‘resistence or obstructfon, within the meaning of séoton 881, of 
the Oode of Civil Procedure to a desree for possession, 


. It is only when the suit is for partition, that a member of the joint family 
may buy out the plaintiff, under section 4of the Partition Aot, He is not 
entitled to do so when the suit has been decreed and the decree for pomseamon - 
is being exeouted, 


Gopala v. Fernandes (1) folloved. 
Appeal by the Defendart. 
Execution of a decree for possession. - 
The facts and arguments appear sufficiently from the judgment. 
Babus NihmadAub Bose and oan Nath Kanjilal fer the. 


Appellant. 
- Babu Fogesh Chandra Py for the Respondents. 


The following judgménts were delivered : 


Maclean C. J.—Three points have been raised upon this 
appeal, but none of them, to my mind, raises any very serious 


diffculty. 


The first point taken which goes to the root of the matter 
is that the proceeding under section 331 of the Code of Civil 
Procedure ®% one that could, not properly be taken under that 
section. We are invited to say, that these proceedings which, 
I notice, have been going on since the 7th of December 1903, are 
to be treated as a mere rullity, and the respondent on this, 
appeal is to be put to the wo-ry and the cost of bringing a suit 
to determine the very question which after careful trial haa been 
determined under these proceedings. I should be very loath to 


` * Appeal from A ppellate Decree 3o. 680 af 1006 against the desiaion of Paba 


Patja n Gan Subordinate Judge, Jessore, 19th January ^en 
ifying that Babu Netal Ckurn Ghose, Mungiff of Narail dated the 
April 1905, s 


(1), (1803) E L, B. 16 Mad. 197. 
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accept that view, and shall riot do so unless the language of the 
Code is such that I am bound to do so: but I do not take that 
view. What happened was this: In a previous suit in which judg- 
ment was ultimately given by the High Court, the present plain- 
tiff established his right to one-third share of the property in 
question and was held entitled to possession of that, after parti- 
tion. Having obtained that decree, he proceeded to execute it 
by haying a Commissioner appointed to partition the property, 
so that he might obtain possession of his one-third. The Com- 


missioher was resisted and obátructed by the present appellant . 
who was not a party to the previous suit, and has, in consequence; - 


been unable to proceed with the partition : consequently, these 
proceedings were taken under section 331. The argument is 
that this was not a case of resistance or obstructioh to the execu- 


tion of a decree for the possession of property." It is contended- 


that the words in section 331 "' if the resistence or obstruction 
must refer back to the words in section 328, viz., "resistance or 
obstruction to the execution of a decree for possession.” That I 
think is so. Under the decree of the High Court, the plaintiff 
was held entitled to possession ; but he could not obtain posses- 
sion until his share had been ascertained by partition and to do 
that the Commissioner was appointed with the object of the 
plaintiff obtaining possession under the decree. The appellant 
resisted and obstructed him in that, and I think, that clearly was a 
resistance and obstruction to the execution of the decree for 
possession. By obstructing the Commissioner, the appellant pre- 
„vented the plaintiff from executing his decree for possession. 
It would be a very narrow construction of the language of these 
two sections to hold otherwise, I find, if authofity were needed, 
that this point was expressly decided in the case of Gopala v. 
Fernandes (1). I may point out that this is an objection of 
the most technical nature, for the appellant admittedly has 
not been in the slightest degree injured or even prejudiced 
by the course which has been taken, the proceeding under sec- 
tion 331 being treated and registered as a suit between the 
decree-holder as plaintiff and the claimant as defendant, and 
the claim being investigated in the same manner as if a suit had 
been instituted. I, therefore, have no hesitation in overruling 

the first point. 
The second point is that the Court did not properly try the 
question of title in the sense that it would have tried it in a 

(1) (1893) L L. B. 16 Mad, 127 
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Orvm., ? regular suit. There is ncthing in this'contention.' The Court - 
1907. did go into the matter and -he appellant had every opportunity: 
Kill Kamar of showing that the plaintiff was not entitled to this one-third 
M ukherji share, The High Court, on admissions of the other parties 
Diahmananda! (exclusive of the appellart who was, of course, not bound by 
Mukherji them) had previously held that the plaintif was entitled to a 


AMacloan, 0. J. one-third share. I think there is no foundation for saying ist 
TS the case was not properly tried. 

The last point is that the appellant is entitled, having regard - 
to the language of section 4 of the Partition Act to buy out the- 
share of the present plaintiff. Admittedly, the present plaintiff, 

.is not-a member of am und-vided -family and a share has been 
transferred to him, he not being such a member, But two ques- 
tions arise: (1) Is the presant suit a suit for partition ? (2) Is the 
present appellant a membe- of the family ? It is only in the event 
of the suit being one fo- partition; and the person desirous of 
buying being a member of the family, that the privilege conferred 
by section 4 can be rendered available. When.we look at the suit, 
it is certainly not a suit for partition. This isa suit brought, in 
order that effect may be given, by execution, to the previous 
decree of the High Cour: for possession f and, that is all that, 
has been done. Therefo-e, fhe case does not fall within the 
section. But apart from that, there is no finding here that the 
present appellant can be properly called a member of an undivided 
family within the meaniag of the section. It seems to me, 
therefore, that on both points the appellant, so far as he seeks to 
be entitled'tó buy out the plaintiff, fails: and, this was the’ view. 
taken by the lower appellate Court, that the appellant hax" 
really nothing to sompa of and the'appeal must Dy dismissed 
with costs. 

Geid$ J.—I agree. 


N. K.B ! s 


M 


Apteal dismissed, 


PS 
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t Heo Mr, - Justice Rampini and Mr. Justica oa k 
' "s ` KARTIK SAHU 


v. 


NILAMBAR SINGH AND OTHERS. 


Jens d uda carus Dope din adsit Jus teas eiodpaul c 
~ _ Mortgager judg meni-dabor, if competent to raise tho question ef the 
saloability of tho fetos, in encoutlon—Saleability er othorwis of nij jota 
lands, onus of proof of—(Regulation III of 1878), Bec. 11—Soxthal 

* Perguneala Regulations — Settlement Overt, decisions of —Swit,’ melxtais- 

ability of. 

Where a mortgage decree distinatly provides for the mla of oertain sj jote 
Jands mortgaged and directa that the mortgage debt must be realized, in the 
first instance, by the sala of the mortgaged property, it is not open to the 
mortgagor-Judgment-debtor to object to the execution of the dearee on the 
ground that the jotes are not saleable, 

The onus is not on the decree holder, in such & case, even ff it were open 
to the judgment debtor to raise the question of the saleability of the jotas 
to shew that the fase are saleable, but on the judgment-debtor to prove that 
the jotos are not saleable, 

In the absence of a decision of any Settlement Court or of & decision by 
any Olvil Court on the question of the transferability of imi aaa a mit for 
the wile of such jots mortgaged does lie in the Civil Court, 

Appeal by the Decree-holder. 
Application for execution of'a mortgage decree dos 


the sale of some #17 jote lands (in Sonthal Pergunnahs, Damka,) 
mortgaged. 

The facts of the case appear from the judgment. 

Babu Hara Prasad Chatterjee for the Appellant. 

Babu Vorendra Chandra Ghose for the Respondent. 

The judgment of- the Court was delivered by 

Rampini J.—This is an appeal against an order of the 
Subordinate Judge of Dumka, dated the 16th March 1905. 

The facts are these. 'The present appellant *obtained a 
mortgage decree for the sale of the mokarari right, title and 
interest of Narbhai Singh and others in Mehal Motihari, con- 
sisting of 9 mouzahs and of their my fote in Motihari. The 
mortgage decree was to the effect that the debt was to be realized, 
in the first instance, by the sale of the mortgaged property ; and 
among these properties was a certain jote described as 42 bighas 
of paddy land in nsf jote, which were under mortgage by a bond, 
within certain specified boundaries. On the 'decree-holder 
applying for execution of his decree, the judgment-dehtors 


» Appeal from Original Orda: No: 388 of 1905, against Mee Ri Ai 
Thomso d Judge of Dymka, ın fonthalPergunnabs da 
the 180» Mard 1908 1908 vs E 
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objected that the. property-could not be' sold. ‘A petition was 


also put in by certain zemindars who said that the property could 
not be sold without their permission. 

The learned Subordinate Judge then said "I have been 
through the settlement fımabandi and do not find that.. the 
jotes under reference are saleable. I, therefore, refuse to move 
the Deputy Commissioner to sanction sale. The execution 
is struck off." 

The decree-holder appeals against this order; and “his 
objections are two-fold ; namely, frst that under the terms of the 


' mortgage-decree, the judgment-debtor cannot object to the sale of 


the property he now seeks zo sell, and secondly, that the finding 
of the Subordinate Judge is not sufficient, in asmuch as he does 
not say that it is recorded in the settlement jasaóandt that the 
Jotes are not saleable, but simply that he does not find that they 
are saleable. 

In our opinion, both tkese grounds of appeal must prevail. 

The mortgage-decree most distinctly provides for the sale 
of the jofes in question and declares that the mortgage debt must 
be realized, in the first instance, by the sale of the mortgaged 
property. 

It, therefore, does not lib in the mouth of the judgment- 
debtors to object to the execution of the-decree on the ground 
that the jofes are not saleable. 

Then, the Subordinate Judge has not pointed out that the 
settlement record shows thet the jofss are not saleable, but he 
says he cannot find that the 7o£es are saleable. 

: The pleader for the judgment-debtors, respondents, refers to 
section 11 of Regulation III of 1872, in which it is provided that 
"except as provided in section 25, no suit shall lie in any Civil 
Court.regarding any mat:er decided by any Settlement Court 
under thes rules,” 

* » > * 

All we have to say is that no decision of any Settlement Court 
has been, produced in the suit. Nor does it appear that the 
question of the transferability of these yotes has been decided 
by any Civil Court. 

We must, therefore, set aside the order of the lower Court 
and direct that execution o7 the decree do proceed. 

We observe, as already mentioned, that certain zemindars 
have objected to the sale of the property. They say that the 
property cannot be sold without their permission, and that d 
‘do nót agree to the sale of the land. 


. Vor, VÍL) ; HIGH COURT. 5 -108 





+. — The property must, therefore, be sold subject to this objection Orvr, 
of the, zemindars, and whoever porcas it must take it with 1906. 
notice of this objection. A 
. Kartik Bah 
-This appeal. is accordingly decreed with costs, whith we icq 
assess at five gold mohurs, Nilambar Binga. 
B. M. i : Appeal decreed. Ranpini, J, 
, Bors Sir Francis W. Maclean, K.C.I.E., Chief Fustice and 
Mr. Justice Gerdt. 
 SAMBHU CHANDRA HAZRA Orvir, 
v. ib 


' PURNA CHANDRA PAL AND OTHERS.* 
Bengal Tonancy Aot (VIII of 1885), Secs. 105, 106, 108, 109 A(3) —Reoo: d af 
` rights —Final publrogtion—Sattlament Officer, jurisdiction of—Alteration 
of entry without pressatation of plaini — Docision sting rent—Appoat, 

A draft record-of-rights was published on the 81st March 1903, the parties 
being asked to lodge their objections, if any, within one month. No objection 
was lodged and the record was finally published on the 9th June 1908, The Settle- 
ment Offloér then proceeded to settle fair and equitable rents, and on an applíc&- 
tion by the tenants, dated 14th August 1908, altered the reoord as regards some 
of them entering their lands as ‘lakheraj’ instead of ‘mal’ He refused their 
prayer to be recorded as raiyats at fifed r&tes of rent, He also imposed a 
Hmitation as regards enhancement of rent : 

"Held, that the Settlement Officer had no jurisdiction, in the absence of the 
presentation of a plaint on a regularly stamped paper, to make the alterations 
1n the record, 

Held further ; that as regards the limitation to enhancement, no appeal lay 
to-the High Oourt as it wasa “ decision settling rent,” 


Appeals by the landlord as well as by the tenants. 

Proceedings for record-of-rights. . 

Babu Sharai Chandra Roy Chowdhry for the Appellant. 
` Babu Nagendra Nath Ghose for the Respondents 


The material facts and arguments appear from the judgment. 
C. A. V. 


— 
Notembor, 11, 13, 85. 


The judgment of the Oourt was as follows : 


Maclean C. J.—These appeals arise. out of Settlement pro- 
ceedings initiated by the landlord who applied for the prepara- — 
tion of a Record of rights. An enquiry was held by the Settle- 
ment Officer and a draft Record of rights published onethe 31st 

larg from Ap CA Decree Nos. 1088 and 1081 of 1906 against the 
decition-of G. UA Special Judge of Hooghly, dated 80th January 


1906, confirming that it Baba Pramathe Neth Dutt, portione Officer of 
(luberiah, dated the tind Deoomber 1903.” 


THE OALOUTTA IAW JOURNAL, [Vor. VIL 


March 1903, the parties being informed that.the- Record would 
be open for inspection, and that objectioris would be "received 
within one mouth. No objections were preferred, and on gth 
Juné 1903 the Record of rights was finally published. . The Settle- 
ment Officer then proceeded in accordance with the landlord's 
application, to settle fair and equitable rents, and on -r4th 
August 1903, the tenants, who had been recorded as settled 
raiyats holding mal lands, put in a petition objecting that some 
of theirlands recorded as mal were lakheraj, and that ‘their 
status was that of raiyats holding at’ a fixed rent. The Settle- 
ment Officer on enquiry gave effect to the first of these objections, 
and altered the entry in thé Record of rights, recording as 
lakheraj, lands which had teen put down as thal. As regards the 
second objection, the Settlement Officer held that the raiyats had 
not proved that they had held landa at a uniform rate of rent 
since the Permanent Settlement. The Settlément Officer’s orders 
on these points were upheld by the Special Judge on appeal. 

In appeal No, 1033 which is by the landlord, it is objected 


.that the Settlement Officer was not competent to,revise the 
.entries relating to mal lands. The Special-Judge has held that 
“section 108 of the Bengal Tenancy Act gives the Settlement 
"Officer power to alter thes entries. That section provides that 


a Revenue Officer..." may >n application or of his own motion 
within twelve months from the making of any order or decision 
under section 105, section 106, or section 107 revise the same. " 
It seems clear to us that the entry as to mal Jands-was not made 
under any of the sections mentioned. Section 105 refers to the 
settlement of fair and equitable rents. Section 106 relates to 
the decision of disputes regarding entries in.the Record of rights. 

These disputes can only be decided by the presentation of a 
plaint on stamped paper. Nosuch plaint had been presented, 

nor had the Settlement Officer professed to settle any such 
dispute under section 106. Section 107 merely refers to the 
‘procedure to be adopted ander the two preceding sections and 
directs the Revenue Officer to make in the Record of rights a note 
f all rents settled under section 105 and of all decisions of 
disputes passed under section 106. It appears to us, therefore, 
‘that section 108 did not warrant the Settlemerit Officer in revising 
"hisentriésas to mal lands in the Record of rights. The Act 
gives to tenants ample opportunity for the correction of mistakes 
in that Record. The draft Record is prepared in the presence of 
landlord and tenant. The draft is then published, and - objec- 
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tions to any entries therein are invited and considered’ before it Orvri. 
is finally published. A still further opportunity is afforded even 1907. 
after final publication by section 106, which allows the parties tog. ya) Ghandra 
institute before the Revenue Officer a suit for the decision of Hasra 
any dispute regarding the entries. In the present case, the, Purna Ohindra Pal, 
tenants made no objection to the draft Record, nor did they after a, Sean 0. " 
final publication institute any suit regarding the mal lands. ‘Fhe 
Settlement Officer had no authority to revise the entries regard- 
ing mal lands in the Record of rights, and his, orders on this 
point must be set aside. 
` Another objection taken in the landlord’s appeal is in regard 
to the limitation of enhancement of rent imposed by the Settle- 
ment Officer who has directed that the rent shall not be enhanced, 
so as to be in excess of one and-a-half times the existing rent. 
Ft is urged that such a limitation is inequitable in cases where 
the tenant is holding an area in excess of that on which his 
existing rent was fixed. We are however unable to entertain 
this objection, as the order complained of is a decision -settling 
‘arent, and on such a point no second appeal lies. See section 
toga (sub-section 3) of the Bengal Tenancy Act, 
In appeal No. 1081 preferred by the tenants, the sole ground 
urged is that the Settlément Officer was wrong in deciding that 
their status was not that of ‘tenants holding at fixed rents, For 
the reasons already given in a former part of this judgment 
regarding mal lands, we are of opinion that the Settlement Officer 
had no power to entertafn their objection as to their status. 
Their status had been recorded in the draft Record as that of 
settled raiyats. No objection to this entry was made before final 
publication, nor.was any plaint presented eto the Settlement 
Officer for a decision of a dispute on this point. 5 
The result is, that the landlord’s appeal No. 1033 succeeds in 
part. The entries in regard to lakheraj lands must be expunged, 
and the lands entered as mal. In this appeal we direct that each 
party bear his own costs. 
Appeal No. 108r fails and is dismissed with costs. - : * 
RLB : ` Appeal No. 1033 decreed in part. 
‘ Appeal No. 1081 dismissed, © 
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Before Mr. Justice Mitra and Mr. Justice Ormond, 
ISWARDHARI SINGH AND OTHERS 
v. 
: RAM BRICH ROY axo orngns.* 

Bengal Tenancy Act (VIII of 7885), Soh, III, Art. \9 (b)—Limitation of 
vent suite—-Fuslos yoar—Rent dues on the las day of Bhadra— Period of 
limitation, 

The period of limitation where the Fuslee year prevails is three years .frpm 
the last day of Jeith. If any instclment is due on the last dey of Bhadra, the 
period of limitation will expire on the last day of Jeith in the third subsequent 
year, so that in such a case, ths suit must be brought not within three years, 
but within two years and nine months. 

Appeal by the Plaintiffs. 

Suit for rent. 

The facts and argumeats appear sufficiently from the 
judgment. 

Babu Kshetra Mokun Sen for the Appellants. 

Babu Sorasht Charan Mitra for the Respondents, 


The judgment of the Court was delivered by 


Mitra J.—The defendants were holding lands under a lease 
which terminated in the year 1306 F. The present suit was 
instituted for recovery of the arrears of the year 1306. The rent 
was payable in four instalmerts, in Pous, Chait, Jeith and Bhadra, 
and the amount sued for with interest is Rs. 270. 

The suit was instituted on the 7th July 1902, more than three 
years after the end of Jeith 13c6, and the question has arisen whether 
the suit was within time calculating the period of limitation ac- 
cording to Article 2 (5) of the third Schedule ofthe Bengal Tenancy 
Act. The Fusli year prevails in the District of Chapra where the 
land is situated, and according to law, three years must be counted 
from the last ate of the month of Jeith F, when the arrear fell due 
during the year 1306, The errear undoubtedly fell due in 1306. 
The arrear of the Bhadra instalment fell due subsequent to Jeith of 
the year 1306, but the word ar-ear in clause (4) has been construed in 
the case of Kashikant Bhuttacharyt v. Rohini Kant Bhuttacharjt (1) 
as reni in arrear. According to section 54, the amount of the 
Bhadra instalment was payable by the sunset of the last day, and 

* 
sac Bri gene Toe Za Bate reet ntm 


1008 reversing that of Babu Ambika Oharan Mojumdar, Munsiff, Obapra, dated 
the 16th February 1908, 


(1) (1880) I. Lı 6 Cale 835. 
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it became arrear after ‘sunset. The rent was payable within 
Bhadra, and ‘therefore it cannot be contended that the rent 
became due after the year 1306, If it fell due within ‘the year 
1306, the law expressly lays down that the suit must be brought 
within three years of the Jaith of the year in which it fell due, 


The period of limitation is thus not three years but 3 years ' 


and 9 months. We cannot help it. That is the view taken 
by the lower Courts, and we are of opinion that that is the right 
view under the law. l 

It has been contended that the Bengal Tenancy Act does 
not govern the case. The defendants were holding: land which 
was agricultural. 'The defendants were farmers or thikadars. 
Their case should be governed by section 66 of the Bengal 
Tenancy Áct and the amount they were bound to pay under the 
contract is within the definition of rent. 

The contention, therefore, of the appellants fails and this 
appeal is accordingly dismissed with costs. 
N. K. B. Appeal dismissed. 


. Before Mr. 9ustice Rampini and Mr, Fustice Mookerjee. 
RAM CHARAN NASKAR 
v. 
HARI CHARAN GUHA.* 


Kjootment, ruit for—Notios to quit—Tonant-at-will—Agriouliweal holding— 
Transfer of Property Act (IV of 1888), Beo. 108, of, (#}—Trespasser, notice 
addressed to tenant «s, if legal. 

The incident of non-transferability was common to tenancies from yeer to 
year of homestead lands and agricultural lands, created before the passing cf 
the Transfer of Property Act in the absenco of s custom to the contrary. 

Madhab Chandra Pal v. Bejoy Ohand Mahatab (1), and Madhu Sudan Sen v. 

Kamini Kanta Sem (2) followed. a 
A notice addressed to a tenant, not as a tenant but as a trespesser, giving 

him six months’ time to quit, even if the tenancy was created after the passing 

of the Transfer of Property Aot, is a good notice and the defendant is bound to 
quit the land in accordance with such notice, 

Appeal by the Defendant. 

Suit for ejectment on notice to quit. 

The facts of the case, material to this report, appear Hom the 

di A 


Appeal Ap ta Decree No. 808 of 1905, against the decree of 
Babu oy puel e Subordinate Judge of Hooghly, dated the 26th 
Jan 1906, affirming a decree of Babu Ohandra Bhusen Banerjee, Munalff of 
Ho dated the 25th February 1904. 


C) (1900) 4 0. W. N. 574. (3) (1908) L. L L. R. 39 Galo, 1028, 


THE OALOUTTA LAW JOURNAL, [Vor VIL: 


-— Babu Makendra Nath Roy for the. Appellant. ` - 
Batu Mahendra Kumar- Mitra for the Respondent. 


The judgment of ‘the Jourt was delivered by 


Rampini J.—The suit out of which this appeal arises is 
one brought by the plainti£ to eject the defendant No. 1 from 
à plot of land in Ghusuri within the Municipality of id 
after notice to quit. . 

The facts are that the land was used for a long time for: non- 
agricultural purposes. Its found that the provisions of the 
Bengal Tenancy Act do rot apply. toit. It has been further 
found by the lower appellate Court that Durgaram was formerly 
in possession of this land. eis said to have had a permanent 
transferable right under a pottah granted to him on the 16th 
Bhadra 1265. Defendant No. 1 is the purchaser from the mort- 
gagee. of Durgaram who ceused the land to be sold in execution 
of his decree. He is now ia possession of the land. 

The lower appellate Court has found’ that Durgaram was a 
mere tenant-at-will andthat he had no permanent transferable 
interest in the land, and, the-efore, defendant No. 1 is in the position 
of a trespasser. It has; therefore, found that the defendant No. 1 
is not entitled to a notice to quit. But the plaintiff has given 
him a notice to quit and the Subordinate Judge has found that it 
was valid and was duly served. The defendant No. 1 appeals. 

- Tt is contended that he is a tenant and, therefore, he is- 
entitled to a riotice and that the notice is bad. We think that 
there is no force in this. The learned pleader for the appellant 
has argued that although the tenancy was created before the ; 
passing of the Transfer of Property Act, still the law before the 
passing of the Transfer of Property Act is the same as that after 
the passing of the Transfer of Property Act, and, therefore, the 
provisions of section 108 CL (7) of the Transfer of Property. Act 
apply. Wethink that this plea cannot be sustained in the face: 
of the rule laid down in Madhab Chandra Pal v. Bejoy Chand 
Mahatab (1) and. Madhu Sudan Sen v. Kamini Kanta Sen (2) in 
which it has been held that the incident of non-transferability 
was common to tenancies "rom year to year of homestead lands 
and agricultural lands created before the passing of the Transfer. 
of Property Act, in the absence of a custom to the contrary. 
` ` Then it has been said that the lower Court has not.found 
whethet the tenancy was created before or after the passing of. 
(1 (1900) 4 0. W, N. 574. (8) (1905) L L, B. 88 Calo. 1038, 
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the Transfer of Property Act. We think that this is immaterial, 
for if the tenancy was created after the passing of the Transfer of 
Property Act, and the provisions of section 108 clause (7) do 
apply, still the plaintiff clearly served a notice to quit which is 
quite sufficient to justify the decree he obtained. This notice was 
a six months’ notice, and the learned pleader for the appellant 
has argued that this is not a good notice, because it was addressed 
to she defendant as a trespasser and not as a tenant ; therefore he 
is not bound to take notice of it, But whatever the statement 
made in the notice as to the defendant's title may be, it clearly 
gives him six months’ time to quit. That being so, whether 
the tenancy was created after the passing of the Transfer of 
Property Act, he is bound to quit the land in accordance with the 
notice. We, therefore, dismiss the appeal with costs. 

B. M. Appeal dismissed, 


CIVIL RULE. 


Before Mr. Vustice Pratt and Mr. Justice Pargiter, 
DWARKA NATH MITTER 
v. 
BANKUTESH LAL MITTER AND OTHERS.* 
Bengal Tenancy Act (VIII of 1885), Seon, 83, B5— Common manager, appoint- 
ment of, when oomplate— Manager resigning, effect of —Judge, power of. 
~ The appointment of a common manager under section 96 of the Bengal 
Tenancy Act is only complete when the required security has been given and 
possession has been taken under the order, 

Semblo :—The powers of a Judge under section 95 are not exhausted by the 
appointment of a person who has entered upon the duties of his offloe and bas 
subsequently vacated the same by death, voluntary relinquishment or otherwise. 
The abdication of the manager has not the effect of restoring tiis; estate to tho 
owners. 

Dwarka Nath v. Bankuteth Lal (1) dissented from. 

Petition by one of the co-owners. 

Application under section 98 of the Bengal Tenancy Act to 
appoint a common manager. 

The facts of the case appear sufficiently from the judgment, - 

Babu Atulya Charan Bose for the Petitioner. 

Babus Ram Chandra Masumdar and Biraj Mokan Mofumdar 
fpr the Opposite Party. “CAL V. 


* Civil Rule No. 3189 of 1908, in the matter of Miscellaneous Judicial 
Caso No. 81 of 1904 of the Court of F. Roe Esq, District Judge of 


Wan, 
a (1) (1905) 10 0, W. N. 487, 


OIII 

1908. 

— 
July, 18 98. 
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Orvit, 
1905. 
Dwarka Nath Mitter 
Bankutosh Ian ' 
Matter, 
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The judgment of the Court was as follows : 


Pratt J.—The facts of this case have been fully laid before 
us and we have also examined the record of the lower Court. 
An application having been made to the District Judge under 
section 93 of the Bengal Tenancy Act to appoint a common 
manager of three groups of properties, the District Judge, 
after registering three miscellaneous cases, issued notices on the 
co-owners to appoint a common manager. After the parties 
failed to do so, the Court proceeded under section 95 to appoint 
Gobinda Nath Dutt, common manager. That was on the 14th 
February 1905. Subsequently on the 23rd March, that gentleman 
wrote to the Judge to say, -hat he did not wish to take charge of 
the estates until the close of the Bengali year. The Judge 
replied that he must enter upon the duties of his office forthwith, 
On the ard April, Gobinda Nath Dutt wrote tendering his resigna- 
tion on the ground that the manager's presence in the Mofussil 
was necessary, and that he zould not undertake such a duty while 
he held the post of Treasurer to the Burdwan Raj. The Judge 
accepted his resignation on the 8th April, and on the same day 
he gave notice of what hed occurred to all the pleaders of the 
various parties concerned, and on the ioth after hearing the 
pleaders, he directed that Lokenath Mitra be appointed provision- 
ally as common manager, and he fixed the roth May for confirma- 
tion of the appointment, atthe same time intimating that he 
would hear the objections of any -co-sharer on that date. On 
the roth May, no objection having been made, the appointment 
was confirmed. i 

This Rule wag issued on the ground that the appointment 
was made without notice to and without hearing the petitioner 
Dwarka Nath Mitra, whc is one of the co-sharers. Upon the 
facts, we are satisfied that the petitioner had due notice through 
his constituted attorney. This suffices to dispose of the Rule, 
But it has been urged, tha’ when once an appointment has been 
made,the Judge has no power to appoint a successor, and our 
attention has been drawn to another of the tbree cognate cases in 
which that view was expressed by Stephen and Mookerjee JJ. (1). 
But after perusing the correspondence in tbe case, we are 
of opiniod, that that question does not arise, because the Judge's 
first nominee never in fact entered upon the duties of his office, 
The appointment of a Receiver is only complete when the 
required security hàs beer given and possession has been taken. 

(1) (See Dwarka Nath v. Bankutesh Lal (1005) 10 O. W. N, 487—Rep]. 
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under the order, and we think that the same rule must apply in 
the case of atommon manager. Here no security seems to have 
been demanded, but the manager positively declined to take 
charge of the properties, and he resigned before “doing so. 
Therefore, his appointment fell through and never became 
effective, so that Lokenath Mitra cannot be properly described as 
his successor, - 

. Jf it were necessary in the circumstances of the present case 
to consider whether the powers of a Judge under section 95 are 
exhausted by the appointment of a person who has entered upon 
the duties of his office, and has subsequently vacated the same 
by death, voluntary relinquishment or otherwise, we should 
with all respect be unable to adopt the view expressed by the 
learned Judges in the analogous case. The management bas not 
been restored to the co-owners as contemplated by section 99. No 
fresh application has been made to the Judge under section 93, 
nor would it be possible for any co-owner to apply in an ordinary 
case where the late common manager had registered his name 
under section 78 of the Land Registration Act, as then the 
co-owners would not fulfil the requirments of the proviso to 
section 93. In such a case, there would be a dead lock, and the 
estate might suffer irreparable injury, if the Judge were power- 
less to appoint a manager. The owners had been given an 
opportunity to appoint a common manager, and having failed to 
do so, the control of the estate has passed to the District Judge, 
who has not restored it to the owners. In such a state of things, 
we do not see how the co-owners could be again called upon by 
the Judge to appoint a manager, nor why he should be debarred 
from appointing a successor to the former manager. The Judge 
evidently thinks that the estate should not yet be restored to the 
owners, and we are unable to hold, that the abdigation of the 
manager would havethe effect of so restoring it. The Rule is 
discharged for the reasons previously indicated. The opposite 
party is entitled to bis costs. The hearing-fee being assessed at 
five gold mohurs. f f 


A. T. M. ; . Rule discharged, 
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Present: Lord Robertson. Lord Collins and Str Arthur Wilson. 
"MA WUN DI AND ANOTHER 


v. 
MA KIN AND OTHERS. 


[Ow ArrzAL FROM THE Carer Couer or Lower BunMA.] 


Marriage— Prosumpiion of its oefrienco uriring from oo-habitaiion with habit 
and reputs— Conditions precedent to tis application — Praotioo— Point wet 
submitiod io cithor Court in "ndis, raised before the Privy Cowncil. 
Before applying the general presumption of marriage arising from co-habi- 

tation with habit and repute, is is necessary to make sure that there are the 

conditions necessary for jts existence, vis, first, there must be some, body of 
neighbours, many or few, or some sort of public, large or small, before repute 
can arise, and second, the habit and repute, which alone is effective, is habit and 
repute of that particular status, which in the country, in question, is lawful 
marriage, 

Their Lordships of the Judicial Committee were unable to entertain a point 

"urged by the appellants having tha same been submitted in the conduct of the 

vase to neither Court below. 


Appeal from a decree o: the Chief Court of Lower Burma 
(March 19, 1906) confirming a decree of the District Court of 
Amherst in Moulmein (June 27, i905) dismissing the appellants’ 
‘suit with costs. Maung Gale, the disposition of whose property 
was the subject of the appeal, was by religion a Budhist, and 
was a native of and domiciled in Burma. Up to 1887, he resided 
in Moulmein with his wife, Ma Kin, the first’ respondent and his 
five children, the remaining respondents, In that year, he went 
-to Chiengmai (Teihwi) in -he Siamese Shan. States where he 
‘traded with money sent by his brother, Maung Tha Huyin, and 
with the exception of expeditions into the Teak forests and 
occasional visits to Moulmein, he lived there, until his death in 
‘July 1894. On his death. his estate was taken possession of 
by H. B. M., Consul-in Siam and was shortly afterwards made over 
to the deceased's brother Tha Huyin, who retained possession of 
the whole. Subsequently his wife Ma Kin, who had continued 
to reside in Moulmein, was, in 1898 appointed administratrix 
of his estate by the Court in Burma, and she shortly afterwards 
commenced proceedings against Tha Huyin for recovery of the 
deceased's property—whick ultimately became the subject of 
appeal to His Majesty in Council and the action was compromised 
by the payment, on July 1 1902 by Tha Huyin to the first 
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respondent as such administratrix, of Rs. 53,000. Shortly after- 
wards, the first appellant Ma Wun Di claimed her share as one 
of his widows, and the share of her son, the second appellant 
Maung Myat Pu, in that amount from the first respondent, as 
administratrix, and on January 27, 1903 commenced the suit, now. 
under appeal, in the district Court of Amherst in Lower Burma 
against the respondents as defendants, The appellants alleged in 
their plaint that the first appellant was lawfully married to Maung 
Gale *at Cheingmai in 1887, where she lived and cohabited with 
him and assisted him in his business until his death, that the 
second appellant was the only child of Maung Gale and the first 
appellant, that, according to Burmese Buddhist Law, the appel- 
lants were entitled to half share of Maung Gale’s estate, and 
that the first appellant had applied to the first respondent for 
payment of same, but the first respondent denied that the 
appellants were heirs of Maung Gale or entitled to any share of 
his property. The appellants, therefore, prayed that it might be. 
declared that they were respectively a widow and a son of Maung 
Gale, and that as such, they were entitled to half share of his 
estate, consequential relief was also asked for. 


The first respondent in her written statement put in issue the: 


allegations of the appellants. She alleged that the first appellant 


was not the wife of Maung Gale, but that her status was only- 


that of one of numerous concubines taken by him from time to 
time during his stay in Siamese territory, most of whom were. 
discarded by him sometime before his death, and that the first 
respondent would herself have been discarded by Maung Gale,. 
had he not died before he could carry out his intentions. The 
first respondent also stated that she had heard that Maung Gale 
had a child by the first appellant, but that she had never seen 
the child, and she put the first appellant to proof of the fact that 
the second appellant was the child in question. She further 
alleged that neither of the appellants were entitled to receive 
anything out of Maung Gale’s estate, but were only entitled to 
retain what he gave them during his lifetime, and asserted that 
for the past fifty years, it had been the practice of Moulmein: 
foresters to take to themselves women of the country when 
visiting and residing in Siamese territory, but never, as far as she 
could ascertain, had the children of such women been cénsidered 
legitimate children entitled to inherit. Of the five issues fixed 
by the District Judge, it is necessary to mention the following 
three. only. - I. Whether the first plaintiff, Ma Wam Di, was the 
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legally married wife of Maung Gale? II. Whether the second- 
plaintif Maung. Myat Pu was tbe.legitimate sop of the late. 
Maung Gale ? IIT. Whether either, or both plaintiffs are entitled: 
to a share in the estate left by Maung Gale, and if so, to what 

share, and to what share are the heirs entitled ? 

: The District Judge decided that the first appellant was not 
the legally married wife of Maung Gale, and that the second 
appellant was not his legitimate son. He considered as a result 
of his-findings on the first to issues, that it was not necessaty to 
go into the other issues and dismissed the appellants’ suit with. 
costs. The following is taken from his judgment :— : 

“I am not satisfied tha: any wedding ceremony as alleged 
took place. Had any ceremony taken place, it would have been 
done on a grand scale. Maung Gale’s servant Maung Myim would 
undoubtedly, as alleged, have been present, and would have given 
it as the first proof of Ma Wun Di being Maung Gale’s wife, ins- 
tead of saying, as he did, that he knew she was Maung Gale’s 
wife," because they lived togsther, ate together, and slept together, 
and went about together. Holding that.there was no wedding 
ceremony, the next point to consider is the conduct and relation-. 
ship of Maung Gale and Ma Wun Di. 

On this point it is adnifted, that Maung Gale kept three 
other Shan girls in the same house with Ma Wun Di. "That each 
occupied a separate room and Maung Gale divided his attention 
amongst them, sometimes eating and sleeping with one and some- 
times with the others The witnesses one and all say that 
Maung Gale acknowledged Ma Wun Di as his wife and that she 
was regarded as such by the public. With regard to the evidence 
of the witnesses examined on commission, I am not inclined to 
put any reliance. Witness Ya-Kam Paw and Sen Tep Pa Sing 
by their own statements dearly know little or nothing about 
Maung Gale’s family affairs and two of the others are related to 
Ma Wun Di. - 

They were subjected tc no proper cross-examination and the 
Court had no opportunity of judging by their demeanour whether 
or not they -were speaking the truth. With reference to the 
other witnesses, it is quite clear from the evidence of Maung Shwe 
Law and Maung Bin that Ma Wun Di, not only did not dress like 
the wife ‘of a wealthy man like Maung Gale, but even had to do 
menial:work and was subord-nate to a servant like Maung Bin. 

Now it is impossible tc believe that had Ma Wun Di been 
the acknowledged wife of Maung Gale (a man who lived like a 
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prince) that he would have kept her in the same house on the same 
level with three other women who were admittedly concubines 
and made her subordinate to a servant like Maung Bin. Again 
Maung Gale’s letter Ex. 1 proves clearly that he only regarded 
Ma Wun Di as a temporary mistress or " monkey wife" and 
that he intended to discard her like the others when he returned. 
to Moulmein. Not only asthe events which occurred during the, 
life time of Maung Gale provethat Ma Wun Di was nothing more 
than”’a temporary mistress, but the subsequent conduct of 
Maung Shwe Law and Ma Wun Di on his death corroborate the 
same and prove conclusively that not only was she not regarded 
by the public as the legal wife of Maung Gale, but that even she. 
herself did not consider herself as such. 

The learned advocate Maung Chit Hleing lays great stress 
on the documents, Exs. A and B. It is true that in these docu-, 
ments Ma Wun Di is described as the wife of Maung Gale, and 
at first sight they appear to be strong proof of Maung Gale having. 
acknowledged her publicly as his wife. Ordinarily this would be; 
but when one comes to consider the circumstances of the present 
case, and that it is the custom for Burman foresters to take on a 
temporary mistress “monkey wife" during their stay in Siam, I 
do not think any importance can bé attached to.the entries. For 
the above reasons, I am satisfied that Ma Wun Di was merely a 
"monkey wife" or temporary mistress of Maung Gale and nor 
his legal wife. 

For the above reasons, issues one and two are decided in the 
negative. . On the finding of the first two issues it is unnecessary 
to go into the other issues ? 

The.Chief Court of Lower Burma on appeal by the appellants 
confirmed the judgment and decree of the District Juge x 
judgment contained the following : 

The learned advocate for appellants has referred to the 
wellknown principle, that the presumption of marriage arising 
from cohabitation with habit and repute can be rebutted only by, 


the clearest and most satisfactory evidence. -It would i myn 


opinion be quite unreasonable to allow this presumption to arisa 
or have any weight in the case of a wo who enters into a 
union with a man with her eyes open to the fact that the man 
has already a legally married wife. It is/not forbidden to a 
Burman Buddhist to' have two wives at the same time ; but it is 
universally conceded that the leading principle of Buddhism is 
rather monogamy than polygamy, that.polygamy is rare, and 
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that it is considered disrespectablé. On the contrary, I should be 
inclined to say that if a woman cohabits with a Byrman, whom’ 
she knows to be the lawful husband of another woman, the pre- 
sumption is that she is a mistress and not a wife, and I would add 
that the presumption is strengthened, if,ļas in the present case, 
the cohabitation is behind the back and without the knowledge of 
the first wife. 

The appellants place much reliance on two documents. One 
is a certificate of nationality as a British subject of Maung Gdfe, in 
which under the heading " Names of female relations living with 
Maung Gale” is entered “Ma Wun Di wife.” The other is a 
decree of a Siamese Court for money against Maung Gale, 
husband, and Ma Wun Di wife. I donot think that these docu- 
ments offered a very strong inference that the relation of husband 
and wife actually existed. i 

On the whole I think that the evidence is quite as consistent, 
and in fact more consistent with concubinage than with marriage. 
The conduct of Ma Wun Di, subsequent to the death of Maung 
Gale, raises the strongest inference that she did not regard 
herself as having the status of wife. She allowed the whole of 
Maung Gale's property to be taken possession of first by the. 
British Consul, and then by Maung Gale’s relations from 
Moulmein, without raising a protest. Though Maung Gale died 
in 1894 and though a law suit was going on, about his estate for: 
many years, she never intervened, and it was not till 1902, eight 
years after Maung Gale’s death, and after she had herself married 
again, that she took any steps to assert her rights as a married: 
woman or to obtain a share of his estate. 2 

_As regards Maung Gale it is very clear from his letter to his 
wife in Moulmein Ex. I which was written in 1890, three years 
after he had united with Ma Wun Di, that he did not regard 
Ma Wun Di as having the status of a wife. 

There is much evidence on the record that shows that it is 
customary for Burman foresters from Moulmein, who have to 


` spend long periods in Saim on business, to take concubines in 


that country. One witness states that those girls can be got for 
Rs. 5 or 10 each. Maung Gale was a special sinner in this respect. 
At the same time he!would have 5 or 6 concubines, all under the 
age of 16. Several of these lived in the same houseas Ma Wun 
Di, and the evidence does not convince me that she differed in 
any way from them, except that she may have been the head 
of the barem.. . . EE : 

The appellants, therefore, appealed to His Majesty in Council. 


b 
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Mr. Roskil K. C. and Mr. F. W. McCarthy for the Appel- 
lants :—In both of the lower Courts, the onus of proof of the mar- 
riage was thrown on the appellants. But where a man and woman 
are proved to have lived together as man and wife, the law will 
presume, unless the contrary be clearly proved that they were 
living together in consequence of a valid marriage and not in a 
state of concubinage: Sastry Velaider Aromgary v. Sembecutty 
Vargghe (1). There is undisputed evidence in this case proving 
that the first appellant and the deceased lived together as man 
and wife, and, therefore, a valid marriage must be presumed. That 
presumption shifts on the respondents the onus of clearly 
proving that there was no valid marriage in this case. But the 
respondents have not adduced any such evidence to rebut that 
presumption, and, therefore, the lower Courts were wrong in 
deciding as they did, that there was no marriage between the 
first appellant and the deceased. Again the Chief Court expressly 
held that such a presumption could not arise or have any weight 
in the present case. But it is submitted that that finding is 
wrong, because the presumption of marriage from co-habitation 
with habit and repute does arise in a country where concubinage 
is not considered immoral: Sastry Welaider Aromgary, v. Sembe- 
cstty Vatgahe (1). Evidence shows that the position occupied 
by the first appellant was quite a different one from that of other 
women in the house in Siam, where she was treated as a wife. 
She is described as a wife in two official documents. One of 
them is a certificate of nationality issued from the British Con- 


, slate at Chiengmai, under the hand and seal of the Vice-Consul 


to Maung Gale as a British subject which was renewed in 1891, 
wherein the first appellant is described as wife and none of the 
other women are so described. The other document is a copy of 
the judgment in a suit in the International Court at Cheingmai, 
carried on appeal to the Court of Appeal at Bangkok, in which 
the deceased and the first appellant were sued as joint defendants 
and as husband and wife. 

An experienced writer, late of Education en Siam, 
describing Siamese wedding, says:— “No registers are signed 
and no official record of events is made." 

“The whole ceremony above described is only sheeted in 
the case of the first or chief wife, who always remains the legal 


head of her husband's household. Other wives are merely 


bought as so much merchandise, all formality being omitted 
O ' (0) (1881) L B. 6 App. Ces. 864 (871). - 
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except such as attends the payment ‘of the purchase money. 
Polygamy is extensively practised amongst the higher classes, but 
it is controlled in the case of the poor by the fact that a man 
must not have more wives than he can keep. 

No disgrace of any kind is attended to the condition of a 
subordinate wife, but she does not hold a high social position. 
Very often she inhabits a house separated from that in which 
the head wife resides. Upon the death of the husband, her * 
children are legally entitled to a share of the property, but they 
do not share on equal terms with the children of the first wife. 
Then too, a bought wife can be sold or given away while the 
head wife can only be divorced. It sometimes happens that a 
man sells one of his concubines and she takes her children with 
her, if she has any, so that her sons and daughters possess a 
father and step-father both living at the same time. i ' 

Great respect is shown to the condition of motherhood, a 
wife of low rank with children being of far more importance in 
the family than even the chief wife should she be childless.” 

In the Kingdom of the Yellow Robe, by Ernest Young (Con- 
stable, 1898) pp. 95, 98 and 99. Women as well as men, can 
procure divorce for good caufe, widows and divorced wives can 
remarry. E 

Of the Red Kareas (Shans) Mr. Colguhoan writes : " Marriages 
are early amongst them and are not binding unless the female 
has been given away by her parents. ...... Divorce is easily 
obtainable if there are no children; but should there be one 
child the parents are not permitted to separate. Before marriage, 
great license is allowed." 

Amongst the Shans by A. R. Colguhoan (1885). "In Siam 
at the present day" says Mr. Campbell “ marriage is entirely a 
matter of arrangement, although the preferences of the young 
people are generally considered. Polygamy is permitted, but 
the principal wife always remains head of her husband's house- 
hold, and the subordinate wives occupy an inferior position." 

Siam in the Twentieth Century by J. G. D. Campbell (1902). 
“ Divorce is easily obtainable.” Í 

ibid. The Chief Judge was wrong when he said that 
polygatny amongst the Buddhist is rare and that it is considered 
disrespectable, The authorities cited do not support that view. 

Reference was also made to Le Peuple Saimois,'by Leon de 
Roeny (Paris 1885) pp. 78, 79. 

It is submitted that marriage must be presumed in this case, 
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. Even. assuming there were no valid marriage as contended, 
the second appellant is entitled, under Buddhist law, to'a share 
in the inheritance inasmuch as his mother, the first appellant, 
lived with and ate out of the same dish as the, deceased, 

[Lorn RoBErRTSON. That point was submitted to neither 
Court in India] . 


Mr. RosriLr: The Courts in India considered nij the Bst 


two iseues, but the third issue would cover the point, 

After some discussion; Lord Robertsen announced their 
Lordships’ decision on thisjast point only, that their Lordships 
would not entertain the point. 

Mr. Cowell, for the respondents, was not called upon. 
The judgment of their Lordships was delivered by 
' Lord Robertson.—The question in this appeal is one of fact ; 
and it has been decided against the appeallants by two Courts. 
The case, however, deserves attention, for there has been a strong 
appeal made to the general presumption of marriage arising from 
cohabitation with habit and repute. 

It is necessary, before applying this presumption, to make 
sure that we have got the conditions necessary for its existence. 
It is not superfluous to suggest that, first of all, there must bé 
some body of neighbours, many or few, or some sort of public, 
large or small, before repute can arise. Again, the habit and 
repute which alone is effective, is habit and repute of that particu- 
lar status which in the country in question, is lawful marriage. ' 

The differences between English and Oriental customs about 


the relations of the sexes. make such caution especially necessary. ^ 


*Among moet English people, open cohabitation without marriage 
is so uncommon that the fact of cohabitation in, many classes of 
society of itself sets up, as matter of fact; a repute of marriage. 
But, in countries where customs are different, it is necéssary tb 
be more discriminating, more especially owing to the laxity with 
which the word." wife”. is used by witnesses in regard to con- 
nexions not reprobated by opinion, but not constituting marriage. 
In the present case the broad facts are these : a domiciled 
Burman, Maung Gale, has his house and wife at Moulmein in 
"Burma ; his business took him to Siam, and there he Hved for 
years with various other women, and with the principal appellant, 
Ma Wun Di, who, for shortness, will bé called'the appellant: *. The 
appellant has maintained that, while the other women were concu- 
: hines, she. was a wife, taken as a second wife, the first wife being all 
-the time in Burma. The opposite-contention.is that, - while’ the 
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appellant was older than the other women (who all lived in the 
same house) and had, for that reason and also,for reasons of 
choice, a stronger hold o3 the man, yet she has not made out 
the status of a wife. It is a noticeable feature of the case that 
the appellant, in her own 2vidence and in the evidence of other 
witnesses examined for her, endeavoured to set up a marriage 
ceremony as having inaugurated the connexion ; but her counsel 
in the appeal declined to maintain this part of her case, which 
was represented as resting on habit and repute. Now the first 
difficulty is that appareatly this is a part of the world where 
there are not many people at all to act the part of neighbours or 
the public ; and at all events, there is no tangible evidence of 
recognition of this women, in her quality of wife, by people ex- 
ternal to the house and independent of it. What evidence she 
has is that of the people who either speak to the abandoned 
marriage ceremony or d:stinguish her position in the house as 
one of more consequence, and her stay in it as of longer duration, 
than those ofthe other women, In truth, when all is said, there 
is little more pointing to marriage than the use of the word 
"wife" by some of the witnesses ; and the most cursory, as well 
as the most careful, examination of the evidence shows that it is 
applied to persons whose status is not matrimonial. 

Nor has the appellant, in evidence or in argument, faced 
the grave difficulty which arises from the existence of the lawful 
wife in Burma. The folowing observations of the Chief Judge 
are opposite and weighty :— 

“It is not forbidden to a Burman Buddhist to have two 
wives at the same time; but it is universally conceded that the 
leading principlq of Buddhism is rather monogamy than polygamy, 


that polygamy is rare end that it is considered. disrespectable. 


On the contrary, I shocld.be inclined to say that if a woman 
cohabits with a Burman, whom she knows to be the lawful 
husband of another woman, the presumption is that she is a 


mistress and not a wife, and I would add that the presumption 


is strengthened if, as in the present case, the cohabitation is 
behind the back and without the knowledge of the first wife." . 
There remains to be noticed one point which the appellants’ 
counsel treated as part of his case of habit and repute, and which 
seemed to be regarded as the most substantial item of it. Maung 


"Gale, in 1887, obtained a certificate of nationality as “a British 


subject, proposing to “travel in Siam.” In 1891 he renewed it ; 
and as part of the docket.of renewal, which is signed by the 
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acting Vice-Consul, are the words: ‘‘Names of female relations 
living with Maung Gale: (1) Ma Wun Di, wife; (2) I Mun, 
sister-in-law.” The argument upon this document is that the 
appellant could only be entitled to be named in this certificate 
of nationality if, by marriage, she had acquired her husband’s 
certified nationality. On this, however, it is to be observed, first, 
that this is not evidence of repute at all ; the Vice-Consul is not 

- proveġ to have had any personal knowledge of these people at 
all, and the most it comes to is that, on this occasion, Maung 
Gale said that Ma Wun Di was his wife. But, further, any value 
or relevance which this writing has in the present case is entirely 
taken away by the addition of the sister-in-law, who on no 
theory was a naturalised British subject. The truth probably is 
that the entry is put in merely as an item of information identify- 
ing Maung Gale, in addition to those given in the body of the 
certificate. 

The appellants counsel endeavoured to raise the question 
whether the second appellent, who is the son of the fist 
appellant by Maung Gale, was not entitled to a share of Maung 
Gale's estate, even assuming no marriage to be proved. Whether 


the third issue in the suit was, in its terms, susceptible of the 


wider construction thus suggested for it or not, the parties, by 
their conduct of the case, have construed it in the narrower 
sense of assuming the existence of a marriage, and the point 
urged by Mr. Roskill having been submitted in the conduct of 
the case to neither Court, their Lordships are unable to entertain 
this question. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellants will pay the costs 
of the appeal. 

Messrs. Bramall & White. Appellants’ Solicitors : 

Messrs. Gregory Day & Co. Respondents’ Solicitors :. 

Appeal dismissed. 
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-PRESENT : Lord Robertsen, Lord Collins and Sir Arthur Wilson. 
l FATIMA BIBI AND orHERS ' 


v, 
SHEIKH AHMED BUKSH AND OTHERS. 


[ON APPEAL FROM THE Hren COURT or JUDICATURE AT 
Fort WILLIAM IN BENGAL] 


Mahomedan Lex— Validity cf gift— Mwurs-ul-mout — Right tes to be applisd— 
Praotios, where conewrrent-Kndings of faot are under conzidoratiJX, 

Where the question was waether a certain deed of gift made by a deceased 
Mahomedan donor in favour of hm son was invalid by reason of the Mahomedan 
Law of sturs-ul-moxd relating <0 gifts made in death-illnesa, and the Courts in 
India concurred in finding in favour of the donee and applied the test which 
was treated as decisive on this point, “was the deed of gift executed by the 
donee under apprehension of death,” their Lordships held that the test, which 
appeared to be the right question, was essentially one of fact, and upheld the 
concurrent findings of the lowar Courts in favour of the donee, a 

Where the question is essentinlly one of fact and of the weight and credibi- 
lity of evidence upon which a Oaurt of review oan never be in quite as good a 
position to form an opinion us the Court of first instanoe, it would probably be 
enough to prevent their Lordsiips from interfering, if it should appear thai 
there was evidence such as might justify either view, without any clear prepon- 
deranoe of probability. PE 

Appeal froma decree of the above mentioned High Court 
(August 14, 1903) affirm-ng a decree of the Subordinate Judge of 
Cuttack (August 20, 1900). 

The principal question for their Lordships’ consideration was 
whether under the Mahomedan Law, a deed of gift executed on 
May 21, 1897, by one Moulvi Dadar Buksh in favour of his son, 
respondent Sheikh Ahmed Baksh was valid. One Dadar Baksh,’ 
the father of the respondent Sheikh Ahmed Baksh was a Sub- 
Deputy Collector at Khurdah in Bengal. For some years before 
his death, he suffered from diabetes. Towards the end of 1896, 
he was advised that he should go on leave as he was suffering 
from a serious disease. On April 4, 1897, the Civil Surgeon of 
Puri certified that he had examined Dadar Baksh on the morning 
of that day and found him much worse than when he examined 
him on December 10, 1806.. He was of opinion that he was totally 
unfit for work on account of albumenuria, and should be granted 
six months’ leave for rest and change of climate. Dadar Baksh was 
granted leave by the Collector of the District in anticipation of 
sanction and went to his home at Cuttack. He was then exa- 
mined by a Medical Bozrd, consisting of the Civil Surgeon of 
Cuttack and the Medical Officer of the Regiment stationed there 
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at the time: They certified on May 9, 1897, that he was suffering 
from albuménuria and considéred the state of his health to be 
such as to render it highly inconvenient for him to proceed to 
Calcutta for the purpose of examination by the Medical Board 
there, as directed by Goverment. On May, 21, 1897 Dadar 
Buksh and his wife Mussammat Salimatunnissa, the fro forma 
defendant No. 7, executed a joint deed of gift, (kibenama) in 
faygur of their son, Ahmed Baksh, the respondent, who was 
then a minor. His mother conveyed to him certain properties 
` she had acquired by purchase on July 10, 1879, and his father 
conveyed to him a portion of his immovable estate. It set out 
that as the grantee had not attained majority, the offer and 
acceptance duly took place between the grantors and the grantee’s 
maternal uncle, Munshi Mahomed Ibrahim. The deed of gift 
was registered on May 25, 1897. 

Dadar Baksh died on May 27, 1897, leaving him surviving 
a widow, the said Mussammat Salimatunnissa, a son, the said 
Ahmed Baksh and six daughters, vis :— (1) Fatima Bibi, married 
to Syed Nurul Huq; (2) Khadeja Bibi married to Syed Abu’ 
Ahmed; (3) Zohra Bibi, (4) Zainab Bibi, (5) Zobeda Bibi and 
(6) Khatema Bibi married to Syed Abu Mohammad. : 

On March 26, 1898, the then married daughters presented 
to the Deputy Collector, petitions for registration of their names, 
in respect of 7 pice interest each in the estates named in the 
petitions, which they claimed as heirs of their fathers. The 
widow of Dadar Baksh put in an objection on behalf of her 
minor son, Ahmed Baksh, in which she stated that Dadar Baksh 
had executed a deed of gift'on May 21, 1897, by which he gave 
all the said properties to his son. The Deputy Collector, holding 
that the matter involved intricate questions of. Mahomedan: Law, 
referred the cases to the District Judge of Cuttack for determina- 
tion under section 55 of Act VII of 1876 (B. C.). 

On July 2, 1898, the District Judge delivered his judgment 
on the matters referred to him. He decided that the deed of 
gift was made during the death illness (Msrs-u/-mout) of the. 
donor and was consequently invalid. His answer to the reference, 
therefore, was that the petitioners, the then married daughters 
of Dadar Baksh, were entitled to be registered to the'extent of 
7 pice each. On appealagainst that order the High Court of 
Judicature at Fort William in Bengal made on January 31, 1839, 
an order refusing to interfere under section 623 of Act XIV of 
1882, 
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: On December: 27, 1898, Khatenfa Bibi, one of the married 
daughters, executed a deed o^ release in favour of the said Ahmed 
Baksh, in which she admicted that the deed of gift executed 
by her father was valid. i 

On July 15, 1898, Syed Nurul Huq, the husband of Fatima 
Bibi, applied to the District Judge of Cuttack to be appointed 
guardian, under Act VIII of 1890, of the three minor and un- 
married daughters of Dadar Baksh for the purpose of protecting 
their interest in the property left by their father on the ground 
that their mother was not a fit person to be their guardian, as 
she had an interest adverse to that of the minors, and done acts 
prejudicial to their interest. On March 18, 1899 an order was 
made appointing the applicant as such guardian. 

. On July 1, 1899, Ahmed Baksh, having regard to the above 
mentioned orders of Court aad the claims made by five of his 
sisters, instituted the present suit in the Court of the Subordinate 
Judge of Cuttack. The five sisters, who contested his claim, 
were made the principal defeadants, and his mother and sister, 
who admitted it, were mads fro forma defendants. The plaint 
asserted the validity of the said deed of gift and its recognition 


~ by Khatema Bibi It treated the order of July 2, 1898, for, 


registration of the Hames of the then married daughters of 
Dadar Baksh as tantamount <o dispossession of the plaintiff to 
the extent of the shares c.aimed by them, and prayed fora 
restoration to possession of the gifted property to that extent 
(3 aunas 6 pies) anda declaration of title and confirmation of 
possession in regard to the remaining interest in the said property. 
In answer to suit the widow confessed judgment and Khatema 
Bibi did not appear. * The other five daughters of Dadar Baksh, 
who contested the same, filed a written statement in defence, 
wherein they denied the execution of the said deed of gift in 
fact, and alleged that, if executed in fact, it was not intelligently 
executed by Dadar Baksh. They asserted that if duly executed, 
the deed was invalid under Mahomedan Law, because executed 
during death-illness, because improperly registered, because 
insufficiently stamped and because the gift was not completed 
by delivery of possession. | 
© Of the six issues fixed by the Subordinate Judge, only one 
is material for the purpose o: this report :—" Is the Aebamama 
propounded by the plaintiff a genuine and valid document?” 
` ` The Subordinate Judge delivered his judgment on August 20, 
1900, and decided that the deed was duly stamped and duly 
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registerad. In regard to the alleged invalidity on the ground 
that possession of the gifted property was not given to the donee, 
he found as a fact that possession was delivered and as a question 
of law, that delivery of possession was not necessary under the 
Mahomedan Law when the donor and donee .were father and 
minor son. On the general question of the validity of gift made 
in death illness (murs-t1-mout) he held that by Mahomedan Law 
to invalidate a gift, the donor must at the time of the gift be 
under apprehension of death, and that as à fact, Dadar Baksh 
was not, on May 21, 1897, under such apprehension. In accord- 
ance.with the above findings, he made a decree granting the 
plaintiff the relief prayed for with costs, except in regard to' one 
house as to which he held that the plaintiff ought to have sued 
for possession, not for a declaration of title. His judgment cn 
the issue set out above was as follows :— 

"I think it will be better to examine first the law.on the 
subject of death-bed gifts /murs-ul-mout) and then apply the 
law to the facts of this case. 

* From the cases reported in W. R., page 17; 3, W. R. page 
40; 9, W. R, page 142, Ll L. R. 9 All. page 359; 3 
Weekly notes, Calcutta. page 59, and from text books of Justice 
Ameer Ali and Shama Charan’ Sarkar, it appears that gifts 
made by Mahomedans, while under apprehension of death, are 
invalid. In 3 C. Weekly Notes. page 59, Justice Ameer Ali said 
in determining whether:the donation of a person suffering fror 
a mortal disease comes within the. doctrine of ( Murs- -ul-mout ) 
gifts, several questions have to be considered, vzs.— 

“Was the donor suffering at the time of the gift from a 
disease which was the immediate cause of death ? 

. ^ 2. Was the disease of such a nature as.to induce in the 
person suffering, the belief that death would be caused theréby, 
or engender in him the apprehension of death? 

4. Had the illness continued for such a length of time as to 
remove or lessen the apprehension of immediate -death or to 
accustom the sufferer to the malady ? 

“This belng the law on the’ subject, let us determine what 
the state of Dadar Buksh’s health was at the time he ‘executed 
this deed. 

"From the testimony of Salitmatunnissa Bibi (his wife), 
Babu Balaram Bose (the Sub-Deputy Collector) and Dr. Bhusun 
Chandra, it appears, that Dadar suffered from diabetes at least 
6 or 7 years before his death, Albumeanuria then. ensued, 
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.Babu Balaram told us that 11 months before Dadar left Khurdah 
.for good, he told him he had got albumenuria. When he first 
.got the disease, or when it was first noticed, there is no evidence, 
but it must be before the above 11 months. After leaving 
Khurdah, he lived at Cuttack for about 3 weeks and then he 
executed this document. "Thus it is clear that Dadar had suffer- 
ed from this disease at least for 12 months before he executed 
this deed. From Babu Balaram’s evidenoe, it appears that 
Dadar Buksh had while zt Khurdah almost all the sympfoms 
-which were subsequently stated in Medical Board’s statement of 
his case, Ex. VIII. He alsc used to get fever now and then. 

“ Thus he was suffering (1) from diabetes for 5 or 6 years; 
(2) from albumenuria for atleast 12 months and occasional 
fevers. With all these maladies on him, he worked and then 
came home on sick leave about 4 weeks before his death. 
Thus the disease, he had Leen suffering from, was of long con- 
tinuance and hence accustomed him to it as also lessened the 
apprenhension of death. 

t Then let us see what the actual state of the patient's iiid 
was at the time he executed this document. For the purpose 
of ascertaining this it wil! be necessary to consider what the 
opinion of his attending physician was, (2) what he himself, his 
relatives, and friends thougat of the illness. 

“t His attending physicians were Dr. Meadows and Keshab 
Chandra, Dr. Meadows ie no more and Keshab Chandra was 
not examined. So we have not the opinions of any of the 
attending physicians. It was defendants’ duty. to examine 
Dr. Keshab Chandra, becaase they wanted to have the deed set 
aside on the ground of its being Murs-u/-mout gift. The plain- 
tiff on the other hand examined Dr. Zorab, the Civil Surgeon of 
Cuttack and Babu Bhushen Chandra. Dr. Zorab says.—‘ A man 
suffering from albumenuria may live for years!" The same 
opinion was expressed ir a Medical treatise which was quoted 
and recorded in his deposition. In that treatise it is said that 
albumen is found in the urine of healthy persons. 

“Thus the medical evidence is that albumenuria is not a 
fatal disease, that a man w-th that disease may live for years, 

* Dadar Buksh had diabetes for years. 

"Drs Zorab deposed that a patient with the symptons 
described in Ex. VIII (Medical Board's statement of Dadar's case) 
.was not in danger of imminent death. The doctors who granted 
„him the Medical Certificates, (Exs. G. and XX), also did not 
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entertain the opinion that death was imminent, because ihep 
thought that change and rest would cure him. í 

“Thus men like Dr. Meadows and Princhard thought on the 
9th of May that Dadar Buksh was not in danger of imminent 
death, and Dr. Zorab on hearing the statement of the case was 
of the same opinion. On the zoth and 21st, the patient was 
under the treatment of Dr. Meadows. He made some prescrip- 
tions for him on those days. (Exs. IXa to [Xd.) and Dr. Zorab 
on héáring those prescriptions read out, said “ from the above pres- 
criptions, I think the doctor who was treating the patient could not 
have thought he was to die within a short time. Thereis nothing 
in the prescriptions to indicate he was in a critical state. 


u Thus the evidence is that the doctors did not on the. 


9th of May think that the patient. was in danger of death, that 
the doctor who treated him on the 2oth and 21st did not think 


him to be in danger of imminent death, and the deed was. 


executed Ön the 21st. 
s 'Then let us consider what Dadar himself and his relatives 
thought-ofhis illness. Dadar, a little after his arrival at Cuttack, 


drove tó a dispensary and walked to the dispensary room. He. 
also drove to Dr. Bhushan’s place and walked with the latter up’ 


to a céitain distance. Thus the condition of his health was not 
such as to inspire him with apprehension of death. His wife 
deposed that neither hé nor his relatives had apprehended death. 
She is the best person to depose on this point, being naturally his 
constant companion, especially during illness. Several respectable 
persons, who had visited Dadar during his illness were examined 


* by defendants, and not a single person was questioned about Dadar's ` 


apprehension of death. It was Nurul Huq only, who deposed on 
this point, but I cannot place reliance on his uncorroborated testi- 
mony, especially when it is opposed to medical evidence. 

“The Court, therefere, finds that at or about.the time 
this deed was executed, neither Dadar nor his friends and 
relatives were under apprehension of death. 


“T have found before that the doctors who gave him the 
certificate and treated him were not of that opinion, On the . 


contrary they thought that recovery was probable. 
“There is another little circumstance whichiproves that Dadar 


Buksh was not under apprehension of.death at that tims. The | 


hebanatha makes mention of his future heirs. 


u Now, the idea of death can never enter the. head of any ` 


man who thinks of begetting children. 
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‘4 Thus, ftom whatever side we look.at the question, we 
cannot but conclude tha- Dadar did not id uns death at 
this time. The Court finds accordingly : 

* The Mahomedan Law lays down that to make a gift invalid, 
the donor must be under apprehension of death.: In this case 
Dadar was not under. PERE PeHOOR of death and, aereo the 
deed was not invalid. 

: “True, ‘Dadar Buksh died within 7 days after the execution 
of the deed, but the Mahomedan Law does not say that if a*deed 
of gift is executed during i'Iness and that illness ends fatally, the 
gift will be invalid. But it says, to invalidate a document 
executed during illness, the donor must apprehend death. 

. +. "In this case Dadar whilst executing the deed was not only 
in full possession of his senses, vide I. L. R. 3 Allahabad, 734,- 
but the gift was a foregone conclusion’ as Sy by: Pi 
Balaram-and Rhushan Chandra. 

“ The finding is that the deed is not invalid’on the ET that. 
it was executed during His illness, an' illness which ended fatally.” 

Cross appeals by. the appellants and the respondent. 
Sheikh Ahmed Buksh tc the High Court of Judicature at Fort 
William in Bengal were disposed of by one judgment: (1). 
Except as fo the question of fact, vis., whether possession was 
actually delivered on the execution of the deed in question, in 
regard fo which no opinion was expressed, the High Court 
affirmed the judgment of the Subordinate Judge on all questions 
of law and fact and dismissed the appeals with costs. i 

The appellants, thereupon, picietned the present appeal: to 
His Majesty in Council. i 

Mr. Fardine, K. C. and Mr. Ross; for the Appellants : :— 
There is evidence to shcw that Dadar was very il. That fact 
raises a presumption that the gift in this case was invalid under 
the law of Afars-ul-mout and’ shiftsthe onus on the other side, 
which must prove that the gift was good, because the law of. 
Mars-ul-mout did not apply to this’ present case. It is submitted | 
that the respondent’ bas not discharged that onus and thus the 
giftis bad.. The High’ Court is not right'in saying that the. 
question is whether Dader was -under apprehension of death. 
That is not a correct test. One mušt look to' the surrounding 
circumstances to'find whether there was apprehension of death, 
and not only to the state 5f mind of the patient as the lower: 
Courts have “done. Here all the surrounding citcumstances go 


(1) (1803) I.I, R 81 Calo. 819; 
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io show that there was apprehension of death and the gift is 
therefore, bad. Bailliein his Digest of Mahomedan Law (and 
edition,) Book VIL, Ch. VIN at page 552, says that, the. most 
valid definition of death-illneas is, that it is one which it is 
highly probable will issue fatally, whether, in the case of a mari, 
it disables him from getting up for necéssary avocations, opt of 
his house or not, such as for instance; when he. is à va£esl or 
lawyer from going to the musyid or place of worship ; and "when 
he isa merchant, from going to his shop and whether in the case 
of a woman it does or does not disable>her from necessary 
avocations within doors. Ameer Ali in his Mahomedan Law 
(ard edition) Vol. I at page 22, gives the same passage, but 
curiously enough has fallen into an error by putting it in 
inverted commas as the translation of the fa/awa. The correct 
translation of the fatawa is given in the Calcutta Law Fournial 
(1905), Val. I, No. 12, para 16. Reference was made to- thb 
following : “ Appendix C referred to in paragraph 16 of the Review 
being a corréct translation of what isat- page: 453 of Baillie's 
Digest, 1st edition, to supply the place of the passagé in Baillie 
beginning. with words: “The most valid definition - of :death- 
illness is that and &c.! These wordt are so reproduced here within 
inverted commas on words of Mr. Baillie himself introducing 
the subject and have no place in ‘the Doorool Mukhtar, p. 246 
to which reference is made in the foot-note by -Mr. ` Baillie 
(Calcutta Law Fournal, (1905), Vol. I, No. 12, pe 131”). The 
evidence shows that the illness here was one which it-was highly 
probable would issue fatally, and consequently the gift is bad. . > 
:- There is not concurrence in the judgments of the lower 
Courts and, therefore, the sage is not concurrent in the:true 
sense. 

- Mr. DeGruyther for the Respondents ——The question with 
MN to the invalidity of a gift underthe law of Mars-ul-mout 
has been recently considered by the Judicial Committee in the 


‘case of Ibrahim Goolam Arf v. Saiboo (1), and tlie principles 


there laid down should be applied to the present case.’ In order to 
establish Mars- ul-mout, there must be present at least three 
conditions : Is% proximate danger of death, so that there i is; as 
it is phrased, a preponderance of khauf or apprehensions that is, 
that at given, time, death must: be more probable than life ; andy, 
there must be -some degree of subjective apprehension of death 
in the mind of the sick person ; 3rdly, there must be some external 
-Siol  qgy(qmory o Bom, Ly E 872; D 0. V. 8/978. " 
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indications, chief among which would be the inability to'attend to 
ordinary avocations: (See, Seraber v. Rabiabat (*) followed in. 
Rashill Karmalli and anotaer v. Skerbanoo (2). 

The Courts in India after examining the whole of the 
evidence, have concurrently found on all the three points in 
favour of the respondent. 

The evidence actually goes to show that death in this case 
took place suddenly. Th» gift-is good as found by the Courts 


in India, 


Mr. Fardine replied that Sarabei v. Rabiabai (1) followed 
the decision of the Calcutta High Court in this very case under 
appeal. l 
The judgment of their Lordships was delivered by 

Lord Collins.—The question in this case is whether a 
certain deed of gift made by one Moulvie Dadar Buksh deceased 
in favour of his son Skeikh Ahmed Buksh is invalid by reason 
of the Mahomedan Law cf Mars-uj-mout relating-to gifts made 
in death illness. The deed was executed on the 21st. May 1897, 
and on the 27th of the same month, Moulvi Dadar Buksh, the 
donor, died. A great number of objections to the deed were 


urged by the appellants (the defendants) before the Subordinate 


Judge, all of which were considered in great detail and over-ruled 
by him in a most elaborate judgment in favour of the respondents. 
That judgment was aft-med on appeal by the High Court at 
Fort William, and it is the concurrent judgments of these two 
tribunals, that this Board is now called upon to over-rule. The 
only point which the apoellants have argued on this ovcasion 
was that which no docbt. goes to the root of the matter, vir., 
whether the gift Was invelid under the law of Marsz-u/-mout. The 
test which was treated as decisive of this point in both Courts 
was: Was the deed of gift executed by Dadar Buksh under 
apprehension of death? This, which appears to their Lordships 
to be the right question, is essentially one of fact, and of the 
weight and credibility of evidence upon which a Court of review 
can never be in quite as good a position to form an opinion as 
the Court of first instance, and it would probably be enough to 
prevent this Board from interfering if it should appear that there 
was evidence such as might justify either view without any 
clear preponderance of probability. Their Lordships are, how- 
ever, clearly of opinior that the reasons given both by the 


(1) (1905) I, I» B, 80 Bom, 887 (551) (3) (1907) I, Ie B. Bl Bom, 364. 
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Subordinate Judge and by the High Court, which they will not 
repeat, establish a large preponderance of probability in favour of 
the conclusion at which they both arrived. 

Their Lordships will therefore, humbly advise His Majesty 
that this appeal be dismissed. 
^. The appellants will pay the costs of the first respondent 
who alone defended the appeal. 

Mr. G. C. Farr, Solicitor fof the Appellants. 

Mr. W. W. Box, Solicitor for the Respondents. 
J. Xx P Appeal dismissed. 


PRESENT : Lord Robertson, Lord Collins and Sir Arthur Wilson. 
MUSAMMAT SURAJMANI AND OTHERS 
v. 
RABI NATH OJHA AND ANOTHER, 


. [On ĄPPEAL FROM THE Hic Court or JUDICATURE FOR THE 
NorTH-WESTERN PROVINCES, ALLAHABAD.] 
Hinds Inw—Testamentary gift of immotable property to a Hindu widow — 
'— * Malik" affect of the word — Interpretation in such a oas principle uf. 

Where the question was whether a Hindu widow acquired a right to allen- 
ate the property (immovable) in sait under a deed of gift or testamentary dis- 
position of her late husband, wherein the wofd used was ‘malik wa Med ibAdiyar, 
thetr Lordships held that in order to cut down the full proprietary rights that 
the word (malik) imports, something must be found in the context to qualify 
it and that the fact that the donee was a women and a widow did not suffice to 
displace the presumption of absolute ownership implied in the word malik. 

The dones in the case of Lalit Molwn Singh Roy v. Chuhbun Lal Rey (1) 
wasa man, but the principles of interpretation laid down in that case were of 
general application. 

Appeal from a decree of the above mentioned High Court 
(November 2, 1903) affirming a decree of the Court of the 
Subordinate Judge of Gorakhpur (March 11, 1901). 

The principal question raised on the present appeal was 
whether the first appellant, Musammat Surajmani had or had not 
the power of alienation in regard to the property in suit. 

The following pedigree will help to explain the case: 

ISHWAR NATH OJHA 


| 
Second Wife, MUSAMMAT SURAJMANT 


Firs Wife MusAMuAT DHAN MATL 
: Defendant) 


Duo NATH OJHA married MUSAMMAT BARABWATI 


| 
PIRTHUMANI, Daughter - 


l | 
Bast Nata, Plaintiff No. 1. Ganaa DRAN, Plaintiff No, 9. 
K | (1) (1807) L. R. 24 I, A, 76, 
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The property in suit balonged to-Ishwar Nath Ojha, who on 
April 2, 1877 executed a document purporting to be a deed of 
gift of certain immovable property in favour of his two wives; 
‘Musammat Dhan Mati and Surajmani and of his daughter-in-law, 
Musammat Sarswati, to take effect after his death. The material 
part of this document is sez out in their Lordships’ judgment. . 

Ishwar Nath Ojha died in or about the yeàr 1882, leaving 
him surviving all the persons whose names appear in the above 
pedigree except his son’ D30 Nath Ojha. Musammat Surajmani 
thereafter took possession of the property devised to her, and on 
March 19, 1896, she execured a will by which she devised it to 
her brother, Ram Narain Ojha, who died prior to the institution 
of the present suit on Saptember 4, 1900 by the repondents, 
Rabi Nath and Gangadhar against. Musammat Surajmani and the 
sons and heirs of Ram Narain Ojha as defendants. The 
respondents in their plaint after explaining their right to sue as 


. heirs both of Ishwar Nath Ojha and his widow - Musammat 


Surajmani (to whom, it wes alleged, possession of the property in 
suit was given for life only», prayed that it might be declared that 
the appellant Musammat Surajmani was incompetent to transfer. 
‘the property in suit and that the will, dated March 19, 1896 "was 
invalid as against them. 

Written statements, :n reply to the plaint, were filed on be: 
half of the appellants and (z/era/ra) it was pleaded therein that 
the respondents were not the heirs of Ishwar Nath Ojha, nor 
of his widow Musammat Surajmani, and that the will of Ishwar 
Nath Ojha conferred upon Musammat Surajmani a heritable and 
alienable estate, which she was competent to transfer by her will. 

"The Subordinate Judze fixed the following issues : 

1. Are the plaintiffs heirs of Ishwar Nath and of Surajmani ? 

a, Whether the will of Ishwar Nath conferred on Surajmani 
only a limited widow's estate for life or a heritable and an cues 
'able estate ? í 

3. Can. the plaintiffs sue during the life of their: mother and 
grand-mother ? 

On March 11, rgor, the Subordinate Judge delivered his 


-judgment-deciding the three issues in favour of the respondénts 


and matle a decree -granting them the declaration prayed for! 
With reference to the second issue, he held that as the will of 
Ishwar Nath Ojha conferred on his widow, Musammat Surajmani, 
only a)limited widow's estate for life and-not an alienable estate, 
she was not competent to transfer the property in suit, and that 
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the vill, dated March 19, 1896, executed å by fene was s invalid as - 


against the regpondents. ` 


Against that decree the appellants appealed to the High. 


Court of Judicature for the North-Western Provinces, Allahabad, 

andon March 3, 1903, the High Court delivered its judgment and 
decided: that in the case of a gift of immovable property by & 
husband to his wife, the wife had no power of alienation unless 
conferred upon her in express terms. In the result, a decree was 
made“dismissing the appeal with costs. . 


The appellants, thereupon, preeered the present appeal to- 


His Majesty in Council. 

Mr. DeGruyther for the Appellants ~The most important 
words in: the deed: of gift executed by Ishwar Nath Ojha are 
"that during my lifetime, I shall remain in possession of the said 
property as heretofore-—— —that after my death they (donees) 


shall_——-remain in possession as owners with proprietary ' 


powers," The lower Courts have held that the devisee took in this 


case. only a life estate. Mr. Mayne in his Hindu Law and Usage, 
(7th Ed.), p, 890, section 664 says “Immovable property, when 


given or devised by a husband to his wife, is never at her-disposal, 


even after his death. -It is her siridkan so far that it passes 


to her heirs, not to his heirs.". The learned Judges who decided 


the case of Feewnn Punda v. Mussumat Sona and others (1) laid: 


down the law that “ifa Hindu make a gift of land to his wife, 
without any express power' of alienation, it may be contended 
that he' does’ so knowing that, under the law, she takes no 
interest which she could alienate ; if, on the other hand, he makes 


*such a gift, accompanied with an express power, it may be con~ 
tended with even greater reason that, knowing the disability which” 


by law would-attach to a aimple gift, he desired to clothe her 
with larger powers than-those to which she would. by the 
operation of the law be entitled.” That decision is not right 


and’ does not apply to this case. The lower Courts were wrong 
im following it. The law as stated by Mr. Mayne is right.“ 
The word used in making the gift is malik, which means . 


proprietor and gives power of alienation. The Courts in India 
were wrong in holding that the deed here did not give the 


donees full rights of proprietorship including power of alienation. ` 


The donor was the proprietor with power of alienation and he 
made a condition in the déed that lie was to remai as such 
owner during his lifetime as heretofore and ‘after his death he 


(1) (1899) 1N. W.P. EL O. Bey 6%, (0%). s 
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gave the donees exactly what he stipulated to retain for himself, 
that is, proprietorship or ownership with power to alienate. It 
has been held that the effect of the word malik in a testamentary 
gift is to confer upon the conee an heritable and alienable estate 
in the absence of a context which indicates a different meaning: 
Lalit Mohun Singh Roy v. Chakkun Lal Roy (1). There is 
nothing in the context here to indicate that the donees are to 
take any estate other than that conferred upon them by the use 
of the word makk. The donees in this case took an heritable 
and alienable estate. In a recent case where a Hindu governed 
by the Mitakshara Law devised immovable property to his wife 
stating that she would: be the malik of the property after 
his death, this very High Court, whose judgment is under 
appeal held that the word mz imported an absolute proprietary 
interest, and that in the-absence of any indication of a contrary 
intention on the part of the testator, the widow took -an abso- 
lute, and not merely a lize estate in the property devised: 
Padam Lal v. Tek Singk (2). In this case the question is 
the same and it is submi-ted that the decision under appeal 
is wrong and that the decision in Padam Lal v. Tek Singh (a) - 
is right. : 

Mr. Ross for the Respcndents :—The document in this case 
contains no words such as heirs, issues, sons or grandsons to 
show that an estate of imheritance was devised. Where an 
owner of immovable prope-ty devised that ‘the wife of my son 
shall be regarded as owner after my death," it was held that the 
devise must be taken to convey an estate for life only and not - 
the absolute ownership: Mathura Das v. Bhikhan Mal (3). 
Again where a Hindu derised that "after my death, my wife is 
to be the person in possess.on and ownership in place of me, 
it was held that the intention of the testator was-to leave the 
property to his widow as her s#1dhan, to descend to her heirs: 
Sanki:v. Bhairon (4). Similarly the widow, the donee in this 
case, took only a limited estate, because the word malik means. 
owner and not absolute owner as is contended, and khud ikhtiyar 
means independent with exclusive rights. The lower Courts 
were right in holding that the widow here took only a life estate. 
In case of immovables bestowed on her by her husband, a woman: ’ 


(1) (1897) L, R, 34 I. A 70; 1. L. B, 24 Cale, 884, 

(2) (1908) L L. B. 20 AIL 317. 

(8) (1898)-I. L. & 19 AlL 17. 

(4) (1890) I, L. R, 19 AIL 188, . ms ; 
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has no -power of alienation by gift or the like: Stokes’ Hindu 
Law Books, the Dáya-Bhága, Ch. 4, Sec. 1, placitum 2$, p. 241: 
What has been given by an affectionate husband to his wife, she 

- may consume as she pleases, when he is dead, may give it away; 
excepting immovable property: Stokes! Hindu Law Books, the 
Mitakshara, Ch. 1, Sec. 1, placitum 20, p. 373. Where a Hindu 
by his will directed that after his death, his wife was to take 
possession of and enjoy his property, and in another passage 
declaréd that “just as he was the owner, so she was to. be the 
owner," it was held that the wife took only a life-interest in the 
property and that the Courts have always leaned against such 
a construction of the willof a Hindu testator as would give to 
the widow unqualified control over his property: Harilal v. Bat 
Rewa (1). Reference was made to Mayne on Hindu Law and 
Usage, (yth Ed.) p. 527, section 397 and to Moulvie Mahomed 
Shumsool Hooda and others v. Shewakram (2), Rajnaratn Bhaduri 
v. Ashutosh Chukerbutty (3) and Rajnarain Bhaduri v. Katyayani 
Dabes -(4). : 

- Mr. DeGruyther, in reply referred to Mayne on Hindu Law 
and Usage, (6th Ed.) p. 509, and to Mouwie Mahomed- Skumsool 
Hooda and others v. Shewakram (2) and contended that the con- 
struction put upon the word ' mali by Mitter J. in Mussammat 
Kollany Koer v. Luckmee Pershad (5) was the right construction. 
He asked their Lordships to decide that the decision in Padam 
Lal v. Tek Singh and another (6) was right. 

"The judgment of their Lordships was delivered by 

. A Lord Collins.—This is an appeal from the High Court at 
Allahabad affirming the decision of the Subordinate Judge of 
Gorakhpur. The question is whether the first appellant, 
Musammat Surajmani, acquired a right to alienate the. property 
now in suit under a deed of gift or testamentary instrument of 
her late husband Ishwar Nath Ojha. The material part of the 
document is as follows : 

"I now of my own free will and accord, while in a sound’ 
state of mind and in enjoyment of my senses, make a gift of the 
entire village Dwarkapur Nankar in tappa Asnari and half of the’ 
village Telpurwa in tappa Pachhar to Musammat Dhanmati, my 
first wife, the entire village-Doharia Khurd in tappa Bénjarha 
and half of mouza Telpurwa aforesaid to Musammat Surajmani, 


(1) (1895) I. L. B, 31 Bom. 876. (4) (1900) LI R. gr. Galo. 640. . 
3) (1874) L. R. 3 I-A. 7, (14 & 15.) (5) (1875) 34 W. B; 39 
(8) (1899) T.I: R.37 Calo, 44 (6) (1008) L L B 39 AIL 317. 
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my second wife, and half of mouza Jamla Jot, 7. e., an eight anna 

share in it, in tappa Barikpa- to Musammat Saraswath my daughter- 

in-law, out of the aforesaid property without consideration on 

the conditions that during my life-time I shall remain in possession- 
of the said property as heretofore, and my name shall remain 

recorded in respect of it in the public records and the Musammats- 
aforesaid shall be maintained by me, that after my death they 

shall under this document zet their names recorded in the public 

records in respect of their respective properties given to themi- 
and remain in possession as owners with proprietary powers ; and 

that if perchance I have a male issue hereafter, this deed of gift 

shall be considered null and void as against him." 

The words translated ‘as owners with proprietary powers” 
are in the original “make wa khud ikhtiyar.” The appellants 
contend that these words are amply sufficient to confer an alien- 
able estate. The respondents on the other hand contended, and 
the Courts below have held, that under these words, the lady took 
no more than the ordina-y estate of a Hindu widow, which is 
inalienable except in specizl conditions which are not alleged to 
exist in this case. 

‘After the death of her 3usband, Musammat Surajmani entered 
into possession of the property given to her and has purported to 
dispose of it by will in favour of her brother Ram Narain Ojha, 
The present suit is brovght by the plaintiffs (respondents) as 
heirs of Ishwar Nath and of Surajmani for a declaration that the 
latter was incompetent to =xecute the said will, and it is against 
the decision in their favour that this appeal is brought. The, 
effect of the word “makt” in testamentary gifts has been often 
discussed in cases decided -n the different Courts in India where 
there has been apparently some fluctuation of opinion. For 
instance, since this case was decided in the High Court of 
Allahabad, the same Court, differently constituted, has refused to 
follow it and expressed the opinion that the words in question 
passed the absolute estate: Padam Lal v. Tek Singh (1). 

In the present case the Subordinate Judge seemed to re- 
cognize that the trend of the decisions of the Calcutta Courts 
was opposed to his view, but felt bound to follow what he 
thought was the result of the Allahabad cases, which were 
binding upon him. i 

In Kollany Kooer v. Luchmee Pershad (2), decided in 1875, 
Mitter J. in dealing with the case of a will where the donees 
(1) (1906) I. L. B, 29 AIL'317 (221—3). (2) (1875) 34 W, B. 895. ` 
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.were the’ widow and daughter of the testator, and the word 
“malik” was used, thus expresses himself (at p. 396) : 
t As far as the words go, I think it is plain that the testator 
- intended to make an absolute gift of his property in favour of his 
widow and daughter. He says that after his death they shall be 
_(makks) proprietors and his entire estate shall devolve upon them. 
In Jotendro Mokun Tagore v. Ganendro Mokun Tagore (1) the 
Judicial Committee say (at p. 365): ‘Ifan estate were given to 
a man simply without express words of inheritance, it would, in 
the absence of a.conflicting context, carry by Hindoo, Law (as 
under the present state of the law it does by will in England) an 
estate of inheritance’. In the testamentary instrument under 
our consideration, from the context it does not appear that-the 
testator intended a limited gift in favour of Bani Kooer and 
Uma Kooer. Therefore, adopting the rule of construction above 
.quoted, we must hold that the gift in question was an absolute 
‘gift unless it can be shewn that by the Hindoo Law, gift to a 
female means a limited gift or carries with it the effect of creating 
an estate exactly similar to the ‘widows’ estate’ under the law of 
inheritance. I am not aware of any such provision in the Hindu 
Law nor have we been referred to agy authority in support of it." 
.The question as to the effect of the word ' maA£ came before 
this Board in 1897 in the case of Lalit Mokun Singh Roy w. 
Chukkan Lal Roy (2). The donee in that case was a man but 
the principles of interpretation laid down were of general applica- 
.tion. Referring to the donee the testator said : 
“ If no children are born to me......... or if at the time of my 
` death they are not alive, then.........my nephew... m... becoming 
on my death my sthalabhtshtkia and becoming puer (malik) of 
all my estate and properties, &c., shall, remaining my stkaladAt- 
shikta, obtaining the management of the /swarshedas.........enjoy 
with son, grandson, and so on in succession the proceeds of my 
estate.......... .The minor, on reaching majority, shall « exercise 
ownership (walikatwa) over all the properties.” 
In delivering the judgment, Lord Davey at p. 88 says: 


“Tt was not disputed ......... that the son of the testator if 


there had been one, or his daughter, if there had been one, would 

have taken an absolute heritable and alienable estate......... Nor 

was it disputed that the words of gift to the appellant were such 

as to confer on him also an heritable and alienable estate. The 

words ‘become owner (swa) of all my. estates and properties’ 
(1) (1872) 18.7%, B, 859 (806). —— (3) (1807) L, B, H I, As 76. 
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would, unless the context indicated a different meaning, be 
sufficient for that purpose even without the words ‘enjoy with 
son, grandson, and so on ia succession’ which latter words are 
frequently used in Hindu wills and have acquired the force of 
technical words conveying an heritable and alienable estate." 

' This case seems to adopt and apply the same view of the 
word '»a/i? as was taken in the Calcutta case in the 24 W. R. 
above cited, with the result that in order to cut down the full 
proprietary rights that the word imports, something must be 
found in the context to qualify it. Nothing has been found in 
the context here or the surrounding circumstances or is relied 
upon by the respondents but the fact that the donee is a woman 
and a widow, which was expressly decided in the last mentioned 
case not to suffice, But while there is nothing in the context 
or surrounding facts to displace the presumption of, absolute 
ownership implied in.the word malik, the context does seem to 
strengthen the presumpticn that the intention was that ' malik ' 
should bear its proper technical meaning. It is to be observed 
that the gift to the testatcr's daughter-in-law, Musammat Saras- 
wati, is made in precisely the same terms. . The learned counsel 
for the respondents was unable to adduce-any reason for holding 
that in her case the git should be cut down to anything less 
than a full proprietary rigat, and, if this be admitted, the respon- 
dents have to contend ior two contradictory interpretations of 
the same phrase, 

In the result, therefore, with the greatest respect for the 
learned Judges in the Courts below, their Lordships are unable to , 
agree with their decision. Their Lordships will humbly advise 
His Majesty that the appeal be allowed and the decrees of both 
Courts below discharged, and instead thereof the suit dismissed 
with costs in both Courts. The respondents will pay to the ap- 
pellants the costs of this eppeal. 

Messrs. Pyke, Parrott & Co.—Appellant's Solicitors. 

Messrs. Osborn ¥enk~n & Son—Respondent’s Solicitors. 
JM. PL . Appeal allowed. 
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- PRESENT : um Robertson, Lord Collins and Str Arthur Wilson. 
RAJA PRAMADA NATH ROY 1 


vU. 


RAJA RAMANI KANTA ROY AND OTHERS. 


(ON APPEAL FROM THE Hiem Court oF JUDICATURE AT 
Fort WILLIAM IN BENGAL.] 


` Bengal Tenancy Aot (VIII of 1885)—<Arrear of putai rent dua to a co-sharer 
senindar—PSuu by him wader Aat VIII of 1885 to recover the whole rent 
qf the texwre—Hofusal of his co-sharer soméndars to join as plaintiffs to 
bring tho sams — Law applicable to the cass—Agresment to pay shares in 
the pitni rent sparately— Iis effect on the right to aus and on the tenure. 
i Appellant, a oo-sharer in a semindari interest, in consequence of the putni 
rent falling into arrear so far as the share which should have come to him was 
concerned, brought a suit making the putnidars defendants and joining as co- 
defendants his oo-sharers in the semindari on the ground that they refused to 
jain him ds-plaintiffs. The suit was framed as one under the Bengal Tenancy 
Act to reoover the whole rentof the tenure, and for that purpose to bring to 
salo the tenure itself. The plaint also asked in the alternative for a decree for 
the appellant’s share of the rent : 
, Held, that the appellant was competent to bring a suit, under the Bengal 
Tenancy Act, for the whole rent due in respect of the property in sit, 

Held, also, that the lew applicable fb the present case must apparently be 
that by the express terms of the Bengal Tenancy Actin the event of the rent 
being unpaid, the owners of the xemindari interest were entitled, by suit under 
that Act, to bring a putni to sale, with oonsequences prescribed by that Act, 
and it was a general rule—a rule not derived from the Bengal Tenancy Aot, 
but from quite another branch of law, namely, the general principles of lega! 
procedure —that a sharer, whose co-sharers refuse to join him as plaintiffs could 
bring them into the sult as defendants, and sue for the whole rent of the tenure, 
unless there was something to exclude the case from the operation of those rules. 

It was contended: that the coase was excluded from the operation of those 
general .rnies on the ground thet by express or implied agreement between the 
gemindars and the putnidars, the shares in the putni rent of the several semin- 
dars were to be pali, and so far as they were paid at all, were in fact, 
paid separately : 

Hold, that the right to bring the tenure to sale for Missi Ok Ped 
remained in taot, and also the right of ono sharer to sue, making his co-sharers 
defendants when they would not join as plaintiffs, 

Their Lordships had no inclination to qnestion the course of rulings in 
Bengal that agreement, either expressly proved pr implied by the conduct of 
the parties, might establish the right to sue separately for the shares of rent 
reoetvable by the separate share-holders, ° 

Their Lordships thought that it was clearly a round view of the law, 
as clearly laid down in Bengal, that such an arrangement, expressed or implied, 
merely affected the -right to sue separately for rent, and in no other respect 
modified the terms of the holding. 
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Appeal from a decree of the above mentioned High Court 
(June 3, 1904) affirming a decree of the Court of the Subordinate 


Baja P (uada Nath Judge of Rajshahye (December 17, 1900). 


Roy 


The principal questior involved in the appeal was whether 


Raja Ramani Kanta the appellant, as one of the >o-sharers in the zemindari interest 


items 


in an estate known as Dihi Haloti, was entitled to sue for the 
whole rent due from the putnidars of that estate, making his 
co-sharers in the reminda- interest parties to the suit as 
defendants. ` 

In the year 1837, one Raja Ram Chandra Bahadur was the 


‘sole owner of a separate & anna-share in the above mentioned 


estate. On April23, 1837, he made a putni settlement of his 


“8 anna-share with one C. I. Abbott on a yearly rental of 
` Rs. 6,349-6-10. 


That 8 anna-share of tha zemindari interest was subsequently 
split up. In April 1895 the plaintif (appellant) purchased a 
2 anna-share, which had passed into the ownership of Brojo Nath 
Roy and Krishna Lal Roy, and in June of the same year, he 
purchased a 4 anna-share, from Rani Mina Kumari, Of the 
'remaining 2 anna-share, I anna-share was purchased by Jadab 
Chandra Bagchi, the father of the defendants 18 and r9 (res- 
pondents 14 and 15), and the other 1: anna-share, which had 
become the property of Uma Sankar Sen and Rajani Kant 
Sen, bad passed to the o'vership of the defendants 20, 21 
and 22 (respondents 2, 3 and 16), Bhuban Mohan Moitra, 


'Sarada Mohan Moitra and Kali Mohan Moitra. Thus at the 


time of the institution of the suit, the zemindari interest was 
held as follows : 


The appellant .. ^ .. 6 annas. 
Respondents Nos. 14 and i we I anna. 
Respondents Nos. 2, 3 and 16 .. I anna. 


The patni interest of Mr. Abbott passed into the hands of 
one Nur Mahomed Khan Choudhuri, and at the time of the 
present suit, was in the ovnership of the various defendants 
numbered 1 to 16 inclusive, The defendant No. 17 (respondent 
No. 1). Raja Ramani Kanta Roy, had purchased on- April 15, 
1898 the interest of the defendants Nos. 1. to 8. The defendant 


“No. 22 (respondent No. 16), Kali Mohan Moitra, who as aforesaid 


was the owner of the zemindari right, had purchased the interest 
of the defendants 11, 12, -3 and 16 in putni tenure. Thus 
‘the putni interest was held: by the respondents: other than those 
numbered 2, 3, 14 and 15. 4 
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In the year 1891, Rai, Dhanpat ‘Singh Bahadur, the husband . 
of the above mentioned Rani Mina Kumari. (the predecessor 
in title of the appellant) brought a rent suit (No. 171 of 1891) for 
the balance of rent due in respect of a 4 anna-share of the putni 
tenure against-the then putnidar, the above mentioned Nur 
Mahomed Khan Choudhuri, whose predecessor, it was alleged, 
“took settlement of a 4 anna share of Dihi Haloti under a 
kabuliyat.” On July 25, 1891 an exparte decree was made in 
favour of the plaintiff in that shit. 

In the year 1893, the above mentioned Uma Sankar Sen and 
Rajani Kant Sen sued (Suit No. 2 of 1893) the putnidar Nur 
Mahomed Khan Choudhuri for his ı anna-share of the rent due 
and obtained an experts decree in their favour. 

In the year 1896, the appellant and his vendee, the above 
mentioned Rani Mina Kumari, brought a rent suit (No. 7 of 1896) 
against the putnidars and cosharer zemindars as defendants. The 
claim was"for the recovery of the entire rent due in reepect of 
the whole putni tenure for the years 1299 to 1302 B. S. (April 
1892 to April 1895) as well as for a declaration of their right to 
separately recover rent for the 6 anna-share they owned. The 
$uit,as far as the rent of the whole putni tenure was concerned, 
was dismissed, but a decree was made for the 6 anna-share of 
the rent, 

To the respondent zemindars the patnidars paid nearly the 
whole of the portion of the rent they were entitled to. To the 
appellant they paid no rent at all. He gave notice to the other 
remindars asking them to join him in a suit for the arrears of rent 
due, and on their failure to do so, he instituted the present suit 
on April 17,1900 in the Court of the Subordinate Judge of 
Rajshahye making allthe putnidars and the co-sharer zemindars 
-defendants thereto and claiming a decree for the whole rent due 
on the putni amounting to Rs. 27,324-3-94. The plaint zsfer alia 
stated ' that the plaintiff is entitled to realize separately his share 
of the money; but under the terms of the putni kabuliyat and 
according to the provisions of Act VIII of 1885 he is, according 
to law, entitled to bring a suit together with the co-sharer de- 
fendants for the whole of the rent and road-ceas &c., as mentioned 
in the putni kabuliyat.: On account of his realizing. the amounts 
in proportion to his share, no departure has been made ‘from the 
terms of the original kabuliyat.” The appellant prayed in the 
alternative “that if for any valid reason a decree for the whole of 
the arrears of rent &c., due to the plaintiff and the co-sharer 
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pro forma defendants could rot be passed, then, a decree: may be 
passed for Rs. 27,139-0-8$ due to the CEPR share with costs, 
&c. ; 
Respondents I and 4 filed written sataniedts in answer 
to the suit and pleaded fs£r alia that "as the respective pre-. 
decessors of the plaintiffs anc of the pro forma defendants brought- 
separate suits for arrears of rznt, and acquired decrees on account 
of their respective shares, and also amicably realized the same by. 
separately granting dakhilas in respect of the putni described im, 
the plaint, the suit for arrears of rent brought by the plaintiff in 
its present form cannot proceed." 

Of the issues fixed the following portion of the first issue is 
alone material for the purpoee of this report: . 

“Ts the plaintiff, who has hitherto received the rents in pro- 
portion to his share, competent to bring a suit for the whole rent, 
which is due to all the shareholders ?” 

On December 17, 1900 the Subordinate Judge delivered his, 
judgment and made a decree in favour of the appellant for his 
share of the arrears of rent Gye. On the issue set out above his 
decision was as follows : 

“Jt appears from the decrees put in evidence by the 
defendants that the collection of the plaintiff's share is separate, 
This separated collection the-efore gives rise to the presumption 
that by some arrangement vhich has been consented to by the 
co-sharers and the tenants, separate payment of a particular share 
of the rent has hitherto beer made to the plaintif. That being 
so, so long as the arrangemert continues, the plaintiff is not com- 
petent to sue for the whole rent, even though the co-sharers arg 
made parties to the suit. Ir is not the plaintiff's case that the 
arrangement has been put zn end to by the consent of all the 
parties who originally concurred in it. Until this is done, the 
plaintiff is not entitled to bring a suit for the whole rent. The 
suit is not bad for misjoinder of parties, because the original 
contract in respect to the entire rent has not been put an end to. 
The plaintiff is however entitled to have a 6 anna-share of the 
rent which he is in the habt of collecting separately from the 
tenant defendants." . 2 7x 

Against that decree, the appellant appealed to the High Court 
of Judicature at Fort William in Bengal. The appeal was heard by 
Ghose and Geidt, JJ. On April 28, 1904, Ghose J. delivered 
judgment affirming the decre= of the Subordinate Judge, while 
Geidt J. delivered judgment reversing that decree. He was of 
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opinion tHat the appellant was entitled to a decree in a suit 
properly framed for the whole rent due as the only method by 
which he could enforce the statutary right conferred by the 
Bengal Tenancy Act of bringing the tenure itself to sale for the 
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recovery of the arrears of rent due therefor. In consequence of Raja Raman Kanta 


the difference of opinion, the appeal was sent to Brett, J. for 
final disposal. On June 3, 1904, he delivered judgment and agreed 
with the judgment of Ghose, J., a decree was accordingly made 
dismissing the appeal with costs. 

The appellant, therefore, appealed to His Majesty in Council. 

Mr. Atkin, K. C. and Mr. DeGruyther for the Appellant :— 
Under section 65 of the Bengal Tenancy Act (VIII of 1885) the 
landlord has no right to eject his tenant for arrears of rent, but the 
tenant's tenure or holding is liable to sale in execution of a decree 
for rent thereof and the rent is made a first charge on the tenure 
or holding. Why should one co-sharer landlord abandon this 
statutary right of his? Here, there is no dispute as to the fact 
of the rent being in arrears. Section 170 (1) of that Act enacts 
that sections 278 to 283 (both inclusive) of Civil Procedure Code 
shall not apply to a tenure or holding attached in execution of a 
decree for arrears of rent thereon, Chapter XIV of the Bengal 
Tenancy Act (S. 159 and the following sections) provides a method 
by which landlords after obtaining a decree for the rent can bring 
the tenure itself to sale in satisfaction for their decree, but in 
order to bring the tenure itself to sale, all the landlords must be 
parties to the suit, and the rent sued for must be the rent due in 
respect of the entire tenure and not in respect of a portion due to 
any particular share-holder. But these conditions have been 
fulfilled here. But it is contended by the other side that the 
suit would perfectly have been in order, were it not for the sub- 
sisting arrangement between the tenants and the landlords where- 
by the tenants have been paying rents to the landlords in pro- 
portion to the latter’s share in the property. 

[Lord Rosertson: The Subordinate Judge infers from 
previous suits that there was an arrangement, but there is nothing 
in evidence to show what that arrangement is.] 

Mr, Atkin —That is so, my Lord. If this contention were 
to prevail and the decision upheld, the arrangement would defeat 
the statutary right. Because in execution of a decree obtained 
by a fractional co-sharer for his share of the rent, only the right, 
title and interest of the tenant can be sold. But there is really 
no evidence of the terms of this arrangement. Its existence has 
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been merely inferred from the decrees showing that rent had 
been from time to time recovered separately. The arrangement, 
if any, only means that the tenants have agreed to pay separately 
to the various landlords tae fractions of the rent proportioned to 
their respective interests in the property, and that the landlords 
have agreed to accept the rent paid in this manner. It does not 
amount to anything more. It refers to the method of payment 
only, and does not affect the rights and liabilities arising out of 
the kabuliyat under wh:ch the tenants hold their tenure. The 
cancellation and determination of the original lease ought not 
to be presumed from the mere fact of a separate payment of 


, rent to one or more of the co-sharers: Gun: Mahomed v. Moran 


and Doorga Proshad Mrtee v. Voynarain Hasra (1). It is con- 
ceded by the learned Judges below, that if all the landlords con- 
curred in bringing the suit, the appellant could sue for the whole 
rent in respect of the tenure in spite of the arrangement, That 
shows that the arrangemert does not interfere with the' principle 
of the Bengal Tenancy Á-t and the appellant's right thereunder. 
Then the question is ‘can the arrangement prevent the appell- 
ant from suing when the ozher landlords do not consent ?”. It is 
submitted not. It is a general rule of the law of procedure, that 
one co-sharer can bring hisco-sharers in the suit as defendants 
upon their refusal to join him as co-plaintiff¥. Here the co- 
sharers refused to join the appellant and consequently he has 
joined them as defendants. Reference was also made to Ram 
Coomar Ghose v. Kali Krishna Tagore (3); Landlord and 
Tenant Procedure Act (VIII of 1869) B. C., sections 22, 59 and 
14; Bengal Tenancy Act (VIII of 1885), section 188 ; Revenue 
Sale Law ( Act XI of 1859), sections 6, 10 & 11; and Recovery of 
arrears of Land Revenue Act (Bengal Act VII of 1868), sec: 
tions 9, II & 13. 

Mr. Arathoon for the contesting Respondents :—I do not 
disagree with much of what the other side said. But the 
question, which is a much marrower one, is that so long as the 
agreement exists, the appellant could not sue in the present form, 
because until it is rescinded he is legally bound by it. It is true 
that the agreement does not get rid of the tenure, but the 
question, is, can the landlord enforce his rights under the Bengal 
Tenancy Act, while the arrangement exists? It is submitted 
that he could not. There is no question of harassing the tenant 
with several suits, as under the arrangement there could only bè 


(1) 1878) L L, R, 4 Oale, 98. ` — (3) (1886) L B. 18 I A. 116, 
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. one suit, while, under the Bengal Tenancy Act there could be 
several suits. So long as the arrangement remains in existence, 
the landlord could not come down suddenly upon the tenant and 
sue him for the whole rent of the tenure. The evidence shows 
that two different landlords sued two different tenants under two 
different arrangements for their separate shares of rents and 
obtained decrees. One of the suits was brought against the 
predecessor of the contending respondent, Raja Ramani Kanta 
Roy, and the claim, which was succeasful, was made under a 
kabuliyat, which means a written agreement. Again the evidence 
shows that the appellant had already brought in 1896 a suit for 
arrears of rent claiming that the putni tenure was liable for it. 
À decree was passed in it for the rent due to the appellant's share, 
and the Court held that the putni tenure could not be held liable 
for the appellant's claim for rent, and that the appellant had no 
power to bring any suit for the rent due in the 8 anna share. 
The present suit really raises the same question over again. It is 
submitted that the decision in that suit and also the decisions of 
the lower Courts in this suit are right. The decree in Sheikh 
Naimuddin v. Srimanio Ghose (1) was considered only -a 
money decree. 

[Sm AgTHUR WILSON : Because -other landlords were not 
parties to the suit.] 

If the appeal were allowed, the result would be that the 
landlord -would have two concurrent rights, which the Legislature 
never intended at any time to give to the landlord. Is there any 
provision under the Bengal Tenancy Act, which gives the land- 
lord the right claimed in spite of the arrangement without giving 
to the tenant any notice to rescind the arrangement? It is 
submitted there is no such provision in that Act. Reference was 
also made to Rajnarain Mitter v. Ekadasi Bag ; (2) Beni 
Madkub Roy v. Jaod Ak Srrcar (3) and Gopal Chunder Das v. 
Umesh Narain Chowdkry (4). 

Mr. Atkin replied. ; 2 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—This appeal raises a question upon the 
construction and effect of the Bengal Tenancy Act, a short ques- 
tion, but one which may be of considerable importance wherever 
that Act applies. E 

The facts of the case are not in dispute, and are simple. In 


(1) 1901) 6 O. W. N. 124. © hi (1890) L L B. 17 Calo, 390. - 
(3) (1899) I. L, B, 37 Calo, 479. 4) (1890) L L. B. 17 Oalc, 696, 
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the year 1837, the then cwner of the zemindari interést in an 8 
annas share in Dihi Haloti created a putni tenure in those 8 annas 
in favour of one Abbott, az a rent reserved. The zemindari and 
the putni interests both tnderwent subsequent devolutions, and 
at the time which is now material, the present plaintiff (appellant) 
held 6 annas of the zemindari interest, respondents 14 and 15 
held 1 anna, and respondeats 2, 3, and 16 one anna, The putni 
interest was held by the remaining respondents, and also by 
respondent 16. The last-mentioned, therefore, was interested 
both in the zemindari and in the putni. The putni rent fell into 
arrear so far as the share which should have come to the appel- 
lant was concerned. 

The appellant thereapon brought the present suit on the 
17th: April 19oo in the Court of the Subordinate Judge of 
Rajshahye. He made the putindars defendants, and he joined as 
co-defendants his co-sharers in the zemindari on the ground that 
they refused to join him as plaintiffs. The suit was framed as one 
under the Bengal Tenancy Act to recover the whole rent of the 
tenure, and for that purpose to bring to sale the tenure itself. 
But the plaint asked in the alternative for a decree for the 
plaintiff's share of the rent. , 

The Subordinate Judge refused to make a decree under the 
Bengal Tenancy Act for the whole putni rent, and gave a decree 
only for the plaintiff’s share of the rent. On appeal, the case 
came before two Judges of the High Court, Ghose and Geidt JJ., 
who differed in opinion, Ghose J. holding that the view of the 
Subordinate Judge was ccrrect, Geidt J. being of the contrary 
opinion. In consequence o: this difference, the case was referred 
to athird Judge, Brett J., who agreed with Ghose J., with the 
result that the appeal was dismissed. Against that decision the 
present appeal has been brought, and it lies upon their Lordships 
to determine which of the views taken by the learned Judges 
ought to prevail. 

Section 65 of the Bengal Tenancy Act enacts that : 

“ Where a tenant is a permanent tenure holder.........he shall 
not be liable to ejectment for arrears of rent, but his tenure or 
holding shall be liable to sal» in execution of a decree for the rent 
thereof, and the rent sball be a first charge thereon." 

Section 159 and the following sections provide the means and 
procedure for so bringing tha tenure to sale, and for the cancell- 
ation of incumbranees thereupon. The only other section which 
it is necessary to refer to js section 188, which says that : 
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“ Where two or more persons are joint landlords, anything 
which the landlord is under this Act required or authorized to do 
must be done either by both or all those persons acting together, 
or by an agent authorized to act on behalf of both or all of them.” 

By the express terms of the Bengal Tenancy Act, in the 
event of rent being unpaid, the owners of the zemindari interest 
are entitled, by suit under that Act, to bring a putni to sale, with 
the consequences prescribed by the Act. And it is a general rule, 
à rule not derived from the Bengal Tenancy Act, but from quite 
another branch of law, namely, the general principles of legal 
‘procedure, that a sharer, whose co-sharers refuse to join him as 
plaintiffs, can bring them into the suit as defendants, and sue for 
the whole rent of the tenure. This must apparently be the law 
applicable to the present case, unless there be something to 
exclude the case from the operation of these general rules. : 

For,the purpose of this exclusion, what was relied on was 
this: it was said that, by express or implied agreement between 
the zemindars and the putindars, the shares in the putni rent of 
the several zemindars were to be paid, and so far as they were 
paid at all, were, in fact, paid separately ; and it was contended 
that that agreement, on the one hand, entitled the separate 
remindars to sue for their separate shares, and to bring to sale 
the right, title, and interest of the putindars, but, on the other 
hand, either precluded the zemindars altogether from obtaining 
& decree under the Bengal Tenancy Act for the rent as a whole, 
or at any rate, prevented one of the zemindars from doing so by 
making his co-sharers defendants. 

This was the contention which prevailed with the Subordinate 
Judge and with two out of the three Judges in the High Court. 

The evidence of the alleged agreement consisted of certain 
decrees, which seemed to show that the shares of the rent had 
been from time to time separately recovered. It has long been 
held in Bengal, that agreement, either expressly proved or implied 
by the conduct of the parties, may establish the right to sue 
separately for the shares of rent receivable by the separate share- 
holders ; and their Lordships have no inclination to question that 
course of rulings. 

But it has been equally clearly laid down in Bengal, that such 
an arrangement, expressed or implied, merely affects the right to 
sue separately for rent, and in no other respect modifies the terms 
of the holding ; and their Lordships think that this. is clearly a 
sound view of the law. And it appears to their Lordships to be 
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sufficient ground upon which to decide this appeal, for ‘it follows, 
from the propositions referred to, that the right to bring the 
tenure to sale for arrears cf rent remains intact, and also the right 
of one sharer to sue, making his co-sharer defendants when they 
will not join as plaintiffs. 

It only remains to notice section 188 cited above. It was 
suggested in argument thet this section precludes a suit under 
the Act, for the aggregate rent of the tenure, unless all those 
entitled to share in the rent join as plaintiffs; Their Lordships 
are not impressed by thie argument. The filing of a suit is not 


_a thing which the landlorc is, under the Act, required or autho- 


rised to do. It is an application to tbe Court for relier against an 


.alleged grievance, which the plaintiff is entitled to submit, not 


by reason of any provision of the Tenancy Áct, but under the 
general law. 

Their Lordships wil humbly advise His Majesty that this 
appeal should be allowed, that the decrees of both Courts in India 
should be discharged, amd that instead thereof it cught tote 


„declared that the appellant is competent to bring a suit, under 


the Bengal Tenancy Act, for the whole rent due in respect of 
,the property in suit, that the. case ought to be remitted to the 
‘High Court to take the pecessary steps for the disposal thereof 
on the footing of the above declaration, and that the respondents 
who defended the appeal tc the High Court ought to pay the 
costs thereof, and that the costs in the Court of the Subordinate 
Judge ought to be dealt with by that Judge on the above footing. 

The respondents whc defended this appeal will pay the 


costs of it. 


Messrs. Downer and Joanson: Appellants’ Solicitors. 
T. L. Wilson & Co.: Solicitors for Respondents Nos. 1, 2, 3 


Other respondents did not appear. 


J. M. P. " Appeal allowed : Case remanded, 
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AP PÉAL FROM ORIGINAL CIVIL: 


Before Str Francis Wiliam Maclean, K. C. I. B., Chief Fustice, 
Mr. Fustice Harington and Mr. Fustice Fletcher. 
SRIMATI INDRA BIBI 
v. 

; JAIN SIRDAR AHIRI AND ANOTHER,* 
Indian Registration Aot (III of 1877), sections 17, 81, 4D — Attorney, power of, 
to oreate a charge on inmotable property, » 
Where & power of attorney was executed by A in favour of B to enable B 
to recover the rents and profits.of the properties of which A was the adminis. 
trator, in order to pay off an amount advanced by B to A as such administrator : 
Held, that ın as much as the document was entered in Book IV instead of 
Book I, it was not registered aooording to the provimons of the Registration Act, 
and therefore oould not affect immovable property. 
Nafibulle Mulley Nasir Mistri (1) referred to. 
Appeal from Original Decree by the Plaintiff. 
The facts in this case are as follows : 
The plaintiff was the administratrix of the estate of her 
late husband Bissesswar Dass, and sued for a declaration of a 
charge on the estate of one Sitab Chand Ahiri deceased. The 
defendant Jain Sardar Ahiri was the administrator of the estate 
of Sitab Chand Ahiri, and the defendant Dhunwa Bibee was 
the sole beneficiary. The plaintiff claimed that her husband 
advanced moneys amounting to about Rs. 5,000, to the defen- 
dant Jain Sardar for the purposes of the administration of 
the estate of Sitab Chand Ahiri, and these advances were not 
denied by the said defendant. It was also admitted that on the 
5th of August 1898, the said defendant executed in favour of the 
said Bissesswar Dass a general power of attorney to enable him to 
recover the rents and profits of the properties of which the said 
defendant was the administrator, in order to recoup himself for 
the advances which he had made. It was by virtue of this power 
of attorney, that the plaintiff claimed to have a charge upon the 
estate of the said Sitab Chand. It was also admitted that no leave 
of the Court was obtained before the power of attorney was 
executed. The document was stamped and registered in Book IV 
as a power of attorney. lt did not contain a description of the 
property said to be affected sufficient to identify the same (sec- 
tion 21 of the Registration’ Act), nor was it entered in Book I under 
* Appeal fram the judgment of Chitty, J. dated $0th May 1907. i 
(1) (1881) I, L. B, 7 Calo. 196. ‘ 
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section sr. The lower Court held that under the circumstances, 
the document was not properly registered, and, thersfore could not 
create an interest in immovable property. From this judgment 
the plaintiff appealed. 

Mr. S. P. Sinka (with Mr. B. K. Acharya) for the Appellant, 

Mr. A. Chowdhury (with. Mr. Mehta) for the Respondent 
Dhunwa Bibee. 

Mr. A. N. Chowdhury for the Respondent Jain Sardar. " 

Mr. S. P. Sinka :—In England,a power of attorney does 
create a charge. See Bennet v. Cooper (1), Zn re Parkinson (2), 
Abbott v. Stra.ten (3). 

This document has been copied into Book IV instead of 
inBook I. That is an administrative act done by the Registrar. 
The parties have nothinz to do withit. Explains the scheme 
of the Registration Act. The case of Naythulla v.Nustr Mistri (4) 
is apparently against us. Butrit has been doubted. See Holm- 
wood's Registration Áct. E 

Mr. A. Chowdhury:—This document does not state the pro- 
perty which it is alleged Eas been charged. See section 21 of the 
Registration Act. Moreover, the administrator did not come to 
Court for leave to create a charge. He purported to do that by a 
power of attorney. 

Mr. Sinka in reply. 

The judgment of the Court was as follows: 


Maclean C. J.—The only question we have to decide upon 
this appcal is whether the power of attorney of the sth of August 
1898 created a charge on the properties generally referred to in it, 
securing to the applicants" husband, whose representative she now 
is, certain monies which she says were advanced for the purposes 
of the estate, I am doubtful, looking into the language of the 
document, whether it constitutes an equitable charge, seeing that 
any money to be received by the attorney in whose favour the 
power was given was to be paid not to himself but into the Bank, 
not in his own name but in the name of the person giving fhe 
power. I will, however, zssume in favour of the appellant, that 
the document did constittcte an equitable charge in favour of the 
person to whom the powe- was given, but even then, the want of 
registration in complidnce with the provisions of the Registration 
-Act is fatal to the plaintiffs case. It is quite clear under section 17 
of that Act,that if the document was one which purported to 


a (1845) 9 Beav. 253. (8) (1848) 3 J. & La T. 608. 
2) (1865) 18 L. T. 28. (4) (1881) I L, B. 7 Galo. 106, 
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affect, or t6 create any interest:in, immovable property, it was bound OTY s 

to be registered ; section'49 says that “No document required Ir. 

by section 17° to be oe shall affect any immovable’ pro- Srimut! nara Bibi 
perty comprised therein, .... sse ... ... unless it has been 
registered in accordance with the provisions of this Act." When P 
we look into the circumstance of this case, it appears that the «eie, 0. J. 
document in question has not been registered in compliance with 

the provisions of the Act. It was admittedly stamped only with 

the stamp required for a power of attorney and not-for a docu- 

ment creating an equitable charge, and it was, apparently, so pre- 

sented to the registering officer. If it was an equitable charge, 

it is quite clear that it ought to have been entered in Book I, and 

certain particulars which are compulsorily required by section 21 

of the Act relating to immovable property ought to have been 

furnished. Section 21 says that " No non-testamentary document 

relating to immovable property shall be accepted for registration 

unless it contains a description of such property sufficient to 

identify -the same." That was not the case here—there was no: 

such description—and in point of fact, the document was entered: 

not in Book I, which is a Register of non-testamentary docu- 

ments relating to immovable property but was entered in Book IV” 

which is a “ Miscellaneous Register." The case of Najibulla 

v. Nasir Mistri (1) is akin to the present. But, to my mind, it is 

sufficient to say that the document was not registered in accordance- 

with the provisions of the Act, and, therefore, under section 49, 

it could not affect any immovable property comprised therein. 

I,therefore, think that the view taken by Mr. Justice Chitty is 

quite.correct, and this appeal must be dismissed with costs. 


Jains Sirdar Ahiri. 


n J.—I agree. I will only add the observation 
that the fact that the parties accepted the document with an 
endorsement showing that it had not been registered in Book 1 
and the fact that no leave was obtained under section 9o of the 
Probate and Administration Act lead to the conclusion that the 
parties did not intend to create a charge by the document which 
was executed, For these al Ithink the appeal spout’ be 
dismissed. 

Fletoher J.—1 also agree. 
Mr. G. K.' Ghose—Attorney for the Appellant. é 
Messrs. Bonnerjee and Halder—Attorney for the Respondent. 


(1) (1881) L. L. R. 7 Gale. 196. 
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APPELLATE CIVIL: ' 


Before Mr. Fustice Stephen and Mr. Fustice Mookeryee. 
ABDULULLAH’ SARKAR 


v. 
ASRAF ALI MANDAL AND OTHERS.* 


Fores-rigÀt, loase of —Gwit for money dus as price of trees— Damages for breach 
of oowir&a—Swit for arraars of rexit — Limitation, no admission, rpissd in 
appoal.—Béngal Tenancy Act (VIII of 1885), Ssos. 144, 184, 188, Soh, 111, 
Art 9,— Grant to out timbdsr of a oertain riso, of limited rights, construction 
of—Jwrisdiction, looal, consent cannot confer. may bs raised in appeal -Dodo 
of iri Procedure (Act XIV of 1882), Beo, 10 A, 17, 57—Procsdure, when 
Court's jurisdiction is dowti/ul—Plaint, return of, when proper. 

A grant of the right to fell timber of a particular class and specified size 
during a defined period of time; though extremely restricted in its scope, which 
prohibited the leee from doirg any damage to the bankar mahal £4. to the 
forest, and imposed upon the lemee a condition to notify to the Court any 
occurrence which might happen. and though ıt obviously granted no interest in 
the soil itself, was obviously & grant of the most valuable of the forest rights; 
it cannot be regarded as a sale of timber. 

Gopal Singh v. Sunbures Faharin (1) distinguished. 

A grant of a fishery right œ right of pasturage or the like may be made in- 
dependently of an interest in land.* 

Skib Prosad Chaudhuri v. Vakai Pali (3) referred to. 

A grant of the trees as disstnot from the land in which the grantor reserves 
every forest right except the one which is granted, is nevertheless the grant of 
a forest right within the meaning of section 108 of the Bengal Tenancy Aot; 
and & suit for the recovery of money payable in respect of such forest rights 
is governed by the three years’ rule of limitation laid down in Schedule LIT, 
Art, 2, OL (b) of the Aot 

The provisions of the Bergal Tenancy Act applicable to suits for the 
recovery of arrears of rent are, having regard to the phiaseology of section 198 
of the Act, deslgnedly made applicable to suits for the recorery-of sums that gro 
not rent; and money payable in respect of forest-rights is not rent within 
the meaning of seotion 8 (5) of the Act l 

The question of limitation, maised in the writton statement but abandoned 
in the Court of first instance, is a clear question of law, and it could be raised in 
the Oourt of appeal. 

Under section 184, sub-sectian (1) of the Bengal Tenancy Act, it is obligatory 
upon the Oourt to dismiss the suit on the ground of pee although 
limitation has not been pleaded, 

Deo Narain v. Webb (8) and Balaram v. Mangta farli referrod to. 


* Appeal from Appellate Decree No, 1805 of 1905, against a decree of 
J. B. E etes Es, ct J of Mymensingh; dated the 8rd. August 1905 
that of Babu Ananda Nath Majumdar, Subordinate Judge of 

Vn ea dated tho 3nd. May 1905, 


1) (1875) 28. W. B, 458, i (8) (1900) I. L. R. 28-Oalo, 86, 
3) (1906) I. L. B. 88 Cala. 601. (4) (1907) 6 0. L. J. 287, 
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Bafüsal by a counsel or pleader to urge a question of law is a mere admision 


of law which is net binding upon the party, and the party may raise the question — 


in appeal although not raised fn the lower Court, specially where the question of 
Hmitation obviously arises upon the admitted facts of the case. 

Harikar v: Dasarathi (1), Maharani Beni Porshad v. Dudh Nath Hoy (3), 
and Raja Bomnadevera v. Raja Bommadovara (8) referred to, x 

Although standing timber is movable property within the meaning of 
section 8 of the Indian Registration Act, yet under section 9, clauso 25 and 
section 4 of the General Olauses Act, of 1807, standing timber is immovable 
property within the meaning of the Civil Procedure Code, 

Jaimal Singh v. Ladha (4), Ram Ghulam v. Manohar Das (5), Bekorasn 

v. Vishram (6), Madayya v. Yenhata (7) referred to. 


Growing trees may be regarded as'pert of the soil and. consequently 
immovable prope ty. 
Hawitt v. Ishaw (8) referred to. 


But where under & contract the grantee has no right to the soil, takes no 


" 


interest in the land and obtains a right to the trees with a view to fell them ^ 


immediately or within & reasonable time, without any stipulation for the 
beneficial use of the sol but with a loense to enter and take tho trees away, the 
transfer may be regarded as one of movables, 

Smith v, Surman (9) referred to. , 


If a Court of appeal decides that the original Court had no jurisdiction to 
entertain the suit, the right oourse to adopt is to return the plaint for present- 
ation to the proper Court. 

Edoo v. Hafaswi (10), and Bai Makhor v, Bulabhi.(11) referred to. 


Consent of parties cannot oonfer jurisdiction upon a Court, where it has 
not inherent jurisdiction over the, subject matter of the litigation, and tha 
judgment of a Court which lacks this emential jurisdiction, is totally void and 
this would not be cared by waiver or soquiescanoe,  . 

Ledgaré v. Bull (12), Meonakshi v. Bubramanya (18) Golab Sao v. 
Chowdhury Madho Lal 24, and Gurdeo Singh v. Chandrikah Singh (15) 
referred to, 


Where, however, the defect is not apparent on the faos of: the proceedings, ` 


where specially the question of jurisdiction depends upon a fact, the existence of 
which is alleged by one of the parties in the Oourt of first instance and not contro- 
verted by the other, it is not obligatory upon a superior Court to enter into the 


(1) (1905) L L. R 88 Calo, 957 (263). i 
B. %8, I. A. 318; L L B, 37 Calo, 158. 


(2) (1899) 

(8) (1902) BLA . 76 ; I. L, B. 25 Mad, 807. 

(0 (1834) Punt Bao 113, 

5) (1887) 7 AIL W.N. z 

(8) (1894) I. L. R. 19. Bom, 207. 

io (1887) L L. R. 11 Mad. 198. 

stupens R. R. 578. A 
(0) (1820; 9 B & O. 581 ; 88 R. R. 259, 

(10) (1870) 18 W. R: 858. 

(11) (1874) I. L. E. 1 Born, 588, 

13) (1886) L. B. 13. L A. 184; L L.B 9 AIL 191 

(13) (1887) T. B. 14 L A. 100; I. L. R, 11 Mad. 96 

DA Ie 3 O. L. J. 884. - 
(15) G LJ. 61. 
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question, specially where, in order to adjudicate upon the question sitisfaotorlly, 
a further investigation of the fasts would be essential. . 

Marsden v. Wardle (1), FarTwAarson v. Morgan (2) Naimuddoo v. Mon- 
eriaff (8) referred to. 

If the want of jariediotion appeared on the face of the pleadings or the ad- 
mission of the parties or upon tae evidence, the question oould not only be 
raised in appeal for the first me, but it would be the duty of the Court to 


sis 

A Mian v. Durga Ohura Law (4) referred to. 

^ ‘When an objection aa to jcrisdiotion is taken for the first time before the 
appellaté Court, and it becomes at least one upon which there is à reasonable 
ground for uncertainty, the Cour: should proceed under sub-section 3 of section 
16 A of the eg eran tae D cr MO 


at the appellate stage, 
BMbu Halder v. Gupi Sundari (5) referred to. 


Appeal by the Plain. 

Suit for recovery of money due under the terms of a 
kabuliyat or lease for felling timber of a certain description and 
iro. . 

The facts of the case appear fully from the judgments. 

Babus Dwarka Nath Chakravarty and Tarak Chandra 
Chakravarty for the Appellant. " 

Babu Gobinda Chana-a Dey Roy for the Respondents. 


C. A. V. 
The following judgments were delivered : 


Stephen J,—The suit in this case was brought by the plain- 
tiff appellant to recover Rs. 5,000 on a document, dated the 
24th February 1897 by which the plaintiff gave the defendant 
leave to cut in his forest trzes of a girth of more than 18 inches, 
for three years from 13th March 1897 till 13th March 1900, on a 
payment of a sum of Rs. 1,500 on each of three named dates, the 
last of which was 16th Octcber 1898. Interest was to be at the rate 
of Rs. 6-4-0 a month. The plaintiff brought his suit on the yth 
October 1904, that is, afer the last payment became due, and, 
allowing for part of his debt being barred by limitation, sued 
for Rs. 5,000. The defencant pleaded payment, and also that 
by force of section 193 oz the Bengal Tenancy Act, the suit was 
one for arrears of rent within the meaning of Schedule III of that 
Act. On both points, the lower appellate Court, the District 
Judge of Mymensingh found in his favour, reversing the decision 
of the Sub-Judge. He also found in his favour, on a point of juris- 
diction that had not been taken by the Subordinate Judge but 


) (1854) 3 E & B 695 (701). (3) (1800) 8 B. L. B. 283. 
ei (1804) 1 Q. B. 553 (562). (4) (1897) I. L. R. 25 Calo. 146. 
(5) (1897) I, L. B, 94 Osalo, 449. 


? 
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was raised before him by the defendants, the -then ‘appellants. 
This was, that as section 193 of the Bengal Tenancy Act applies 
to the case, section 144 would also apply, and, as the trees grew 
in Dacca, the Subordinate Judge of Mymensingh had no jurisdic- 
tion to deal with the case. : 

Dealing first with the finding as to payment, it is to be 
observed that it was unnecessary for the Judge to come to 
any finding on this point, as he had decided the case already on 
the other two. The finding is, however, in itself, a weak one 
and is open to the objection which was not noticed by the 
District Judge, that it is mot conclusive, because, as may be 
shown by an easy calculation, if all the payments pleaded by the 
defendant were made and the Judge’s findings do not apply to 
any others, there was still something due tothe plaintiff for 
interest at the time the suit was brought. As however, I am of 
opinion that the suit must fail on the point of limitation, this is 
of noimportance. The other two points have formed the chief 
matter of argument before us, and the most convenient method 
of discussing them will be first to consider the application of the 
Bengal Tenancy Act to the case, which depends on the .construc- 
. tion to be placed’ on section 193, gor unless that section applies, 
there can be no question of the applicability of section 144 on 
which the question of Md ED depends. Section 193 is as 
follows : 

“The provisions of this Act applicable to suits for the 
recovery of arrears of rent shall, as far as may be, apply to suits 
for the recovery of anything payable or deliverable in respect of 
any rights of pasturage, forest rights, rights over fisheries and the 
like.’ This admittedly makes the rule of limitation contained 
in section 184 applicable to the suits mentioned, and the question 
is whether the present suit is one for the recovery of anything 
payable in respect of any forest rights. The plaintiff appellant 
contends that the document on which his claim is based, the deed 
of asth February 1900, does not affect any forest rights but is 
merely a sale of such trees within the places referred to, as are 
or may, within the named period, grow toacertain size. The 
defendant respondent, on the other hand, maintains that a 
general right to cut trees in a forest, though it is subject to a 
general restriction as to the trees to be cut, isa forest right 
within the meaning of the section. 

The material portions of the document in question are that 
the purchasers may cut and take away any trees of more than 
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18 inches in girth ; but if -hey cut any others or “ do any damage 


tothe bankar mehal of zhe said place," they and'their heirs are 
to pay twenty times in value of the trees cut. The defendants 
are to report to the Court any incident occurring in the forest 
that ought to be brougat to its notice during the term of the 
document, and there is a rot very clear provision which seems 
tó provide that the defendants are to pay any thing then due 
from other persons in respect of trees already cut by them.. The 
provisions of the document are to apply to the heirs of both 
parties. This certainly fals a long way short of giving the 
defendants any right totae possession of the land of the forest ; 
and, in fact, gives them only one rather carefully restricted right. 
At the same time, that right is the only right that would be of 
any substantial value to the lessee of the forest fora short term, 
and. probably to the owner. It is certainly a right that would 
pass under a demise of the farest rights ; and I cannot consider 
that it is materially dim-nished by the general obligation not to 
do damage to the dankcr meal, any more than that it is 
materially increased by the obligation to report forest offences to 
the Court. The provisions of section 193 as to rights of pasturage 
and rights over fisheries, cowpled as they are with forest rights, 
support the view that the limitation of the defendants’ rights 
does not prevent their being Forest rights, since both these rights 
may obviously be limited rà various ways and neither would give 
to the persons who enjoyed them any interest in the land on 
which these were to be en-oyed. The case of Gopal Singh Moorah 
v. Sunkuree Paharin (1) hes been quoted to show that the present 
rights are not- such as that section 193 will apply to them. But 
what was held there was that money payable for a right to collect 
lac insects was not rent for land under Act X of 1859, and that, 
therefore, a suit for enhancement of such payment did not lie 
ünder that Act. No question of forest rights was raised and the 
case does not therefore seen to me to be applicable here. 

I hold therefore that tne defendant enjoyed a forest right, and 
that this suit being for the -ecovery of money payable in respect of 
it, the provisions of the Bengal Tenancy Act applicableto suits for 
recovery of arrears of rent apply to this suit as far as may be." 
© Thaye to add that whet is referred to in sectibn 193 as " any- 
thing payable or deliverable” in respect of rights of pasturage etc., 
is, in my opinion, designecly inclusive of much that is not rent, if 
it is not exclusive of rent, and that in this case, the money pay- 

(1) (1875) £3 W. B. 448, 


Vor. VILJ HIGH COURT. 


T. n the defendant under the agreement in question is not 
-A right, to take trees, even though it implies a right to 

pass over land, is not a right to the use or occupation of land and 
money paid in respect thereof is therefore not rent within the 
meaning of section 3 (5) of the Bengal Tenancy Act. "This' is 
more clear on a reference to Act X of 1859, sectiori 23 (5), whereby 
it was provided that suits for arrears of rent due on account of lànd 
“or on account of any rights of pasturage, forest rights, fisheries, 
or the like" were to be tried under the provisions of that Act, 
which, it may be noted, contained in section 33a rule as to limi- 
tation resembling that in Schedule III of the present Act. The old 
Act, however, contained no definition of rent, and when rent was 
defined in the present Act, it was considered necessary to separate 
the provisions as to the rights mentioned from those relating to 
rent generally ; this shows that it was considered that, payments 
in respect of such rights were not rent;.but it was considered 
desirable £o treat them ab rent “as far as may be." - P ect 
'There is no doubt that if section 193 applies to this. case, the 

suit is barred by the three years’ limitation provided by Schedule 
II ofthe B. T. Act. But this brings us to the second point, that 
namely, of jurisdiction. Among the: provisions of the B. T. Act 
' applicable to suits for the: recovery ‘of arrears of rent’ and made 
applicable as far as may be by section 193 to suits for the recovery 
of something payable in respect of forest-rights, i is section 144. That 
section provides that “the cause of action in all suits between- land- 
lord. and tenant as such 'shall, for the purposes of the Code of 
Civil Procedure, be déémed to have arisen within the local limits 
of the jurisdiction of the Civil Court which would have jurisdiction 
to entertain a suit for possession of the tenure or holding in 
éonnection with which the suit is brought.” There is not much 
difficulty in treating the vendor as landlord and the purchaser as 
tenant, and the suit as one between landlord and tenant as such, 
We have then to consider-what we are to regard: as the equiva- 
lent of “the tenure or “holding i in connection.with which the-suit is 
brought.” It is not easy to render an exact equivalent -for the 
words ‘tenure or holding! ;. but unless we are to, hold: tbe section 
- inapplicable, a suit for thé possession of tenure or holding- must 
apparently be the-same as a suit for the possessiorr of the trees in 
question, taking’ the trees to partake of the immovable character 
"ofa tenure, whether they. actually are immovable or.not by . the- 
effect of section 3 (25), and section 4of the General Clauses Act; 1897. 
The awkwardness of:this construction would lead me to havéaome 
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doubt as to its propriety, verè it not that I consider that the pre-. 
sent case is covered by the judgment of Banerjee, J.in SArbu Hal- 
dar v. Gopi Sundari Dasi +1), where section 144 was held to apply 
to a case of a fishery right, and it does not appear that the holder 
of the right had any interest in the land where it was enjoyed. 
Apart from that authority, too, it is desirable that as many cases 
as possible arising under section 193 should be treated in the same 
way, and a liberal construction ought, therefore, to be given to 
the limitation conveyed ia the words “as far as may be." The 
result is, that by force of section.16 C. P. C. the suit must be 


` instituted in the Court witain the local limits of whose jurisdiction 


the trees were situated. Amd, here, we are met with a question of 
fact. The question of jurisciction was not raised in the first Court. 
The District Judge dealing with the matter on appeal, a course 
which he was justified in pursuing by the decisions in Ledgard 
v. Bull (a) and Achha Mias Chowdhry v. Durga Charan Law (3), 
held that the trees were situated at Dacca, because of a recital 
to that effect in the deed of agreement relating to the trees. He 
overlooked the facts, however, that they are stated in the plaint 
to have been in Mymensingh and that this is not denied in the 
written statement. The correct procedure for him to have 
followed in these circums-ances would, no doubt, have been to 
have proceeded under section 16A (2),C. P. Code, which he 
apparently did not do. On his own findings, he should, therefore, 
have returned the plaint to be presented in the proper Court 
under section 57, C. P. C. The suit being one over the subject- 
matter of which the two Courts below had, in one view of the case, 
no inherent jurisdiction, it :s our duty to consider the point and it 
might be our duty to returr the plaint ourselves. But the question 
of fact is at best doubtful, and holding as I do, that the suit is, in 
any case, barred.by limitation, it seems to me that no useful end is 
to be gained by taking any eteps to solve that doubt. The result is, 
that the question of jurisdiction in all its bearing must remain 
undecided and the plainti£'s case fails on the point of limitation. 
This appeal is, therefore, dismissed with costs. 


Mookerjee J.—The litigation out of which the present 
appeal arises was.commenced by the plaintiff appellant to enforce 
his rights under. a kabuliat executed in favour.of his father by 
some of'the respondents znd Pucca of the ohera on Hie 

(1) (1897) I. L. R. 34 Calo, 440. n ME ONES 


. (3) (1886) I. L. B 9'AlL, 191 P RMLA [X to t fu 
(3) (1897) 1. L. R, 35 Calo, 1:6 x 
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24th February 1897: Under the kabuliat, the defendants obtained 
the right to fe trees of a certain class and size’ in a forest, owned 
by the plaintiff, during a period of three years from the 13th 
March 1897 to the 13th March 1900. ` The consideratjon for the 
lease was a sum of Rs. 4,000 of which Rs. 1,000 was paid. before the 
execution of the lease and the remaining three thousand, was to 
be paid in three equal instalments on the 16th of October 1897, 
12th qf April 1898 and 16th of October 1898. There was a 
covenant to pay interest at the rate of 75. per cent. per annum 
in case of default of payment on the specified dates. The present 
suit was instituted on the yth October 1904 for recovery ofa 
sum of Rs. 5,000, which represented the principal amount due for 
the last instalment together with interest at the contract rate, 
The defendants resisted the claim on various grounds amongst 
which it is sufficient to mention the pleas of limitation and pay- 
ment. The defendants contended that the suit was in substance 
one for recovery of arrears of rent within the meaning of the 
Bengal. Tenancy Act, and that it was consequently barred by. 
limitation inasmuch as it had been commenced more than three 
years from the end of the agricultural year in which the last 
instalment of rent fell due; they alsa alleged that the whole of 
the sum due undér the contract had been paid and an acquittance 
granted to them, by the father of the plaintiff. Before the Subor- 
dinate Judge who tried the case in the first instance, the plea of, 
limitation was abandoned, He found upon the evidence that: 
the alleged payments were not established and consequently made; 
a.decree in favour of tbe plaintiff. Upon appeal by two of the, 
“defendants, the District J udge found that the suit was barred by; 
limitation as it was brought more than three years from the end, 
of the agricultural year in which the instalment claimed fell due ;, 
he also found that the Subordinate Judge had no jurisdiction ; 
to try the suit inasmuch as the trees grew on land situated within 5 
the jurisdiction of the District Court of Dacca. _ As ‘regards the ; 
plea of payment, he found that it, had been established by the, 
evidence, but he did not consider whether the sums alleged and; 
proved to have been paid were sufficient to discharge the.debt. - 
In this view .of the matter, he: reversed the decision of ‘the: 
Subordinate Judge, and dismissed the suit. The. plaintif -has; 
now appealed to this Court, and on his bshalf, the decision of the: 
District Judge has been challenged, ` substantially, ‘Qn -three; 
grounds, namely, first, that the suit is not *bapred by limitatidg, at 
if ig one for recovery of price of trees, which had been sald to, the: 
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defendants and was in no sense a suit for rent ; secondly, that if the 
Court of the Subordinate Judge of Mymensingh hacno jurisdiction 
to try the suit, the District Judge ought to have returned the 
plaint for presentation to the proper Court without any adjudica- 
tion on the merits of the comcroversy between the parties ; and,- 
thirdly, that the facts found by the District Judge in relation to 
the plea of payment set up by the defendants are not sufficient 
to show thatthe debt due to the plaintiff has been completely 
extinguished, and that in reality, ifan account be taken on the 
footing that all the sums alleged by the defendants have been 
duly paid, a large amount would be found due to the plaintiff. 
As regards this last ground, itis sufficient to state that there is 
considerable force in it. In fact,it is clear from the facts which 
have been found by the [istrict Judge, that even if the plea of 
payment set up by the defendants be considered to have been 
established, the amounts paid are not sufficient to satisfy the 
debt as they just cover the principal, but are not sufficient to 
satisfy the whole of the interest due under the contract. It is 
not necessary, however, to deal with this question at any length 
because as will presently 5e seen, the suit must fail on the ground 
of limitation, . : 

As regards the questions of limitation and jurisdiction, their 
solution depends upon tke nature of the right created by the 
grant in favour of the defendants. According to the plaintiff, the 
transaction was in substance a contract of sale of timber, and the 
claim which the plaintiff seeks to enforce is, in form as well as in 
essence, a suit for recovery af damages for breach of contract in 
writing and registered. The defendants, on the other hand, 
contend that the grant was in reality one of forest rights, that 
the suit is in substance ore for the recovery of money payable in 
respect of forest rights amd that, consequently, under section 193 
ofthe Bengal Tenancy Ast, the provisions of the Act applicable 
to suits for the recovery cf arrears of rent which include Article 2 
of Schedule III are applicable to the present suit. To determine 
which of these contentions aaght to prevail, we have.to examine, 
im the first instance, th2 terms of- section 193, which provides 
aa follows : “ The provisions of this Act applicable to suits for 
.the recpvery of- arrears of rent shall, as far as may be, apply to 
süits for the recovery of anything payable or deliverable in 
Tespect of any rights oi pasturage, forest-rights, rights over 
‘fisheries and the like. Iris obvious from the-phraseology of this 
section, that the provisicns of the Act applicable-to suits for the 
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recovery ofarrears of rent are made applicable to suits for the Ori,- 
recovery of what is not rent; because if what is payable or 1997. 
deliverable in respect of any rights of pasturage, forest-rights, Abdulullxh Sarkar 
rights over fisheries and the like, had been rent within the 
meaning of section 3, clause 5 of the Bengal Tenancy Act, Rak qe 
section 193 would have been wholly unnecessary. "Rent" is Mocherjos J. 
defined to mean, whatever is lawfully payable or deliverable in 

money.or kind by a tenant to his landlord on account of the use 

or occupation of land held by the tenant. A ''tenant" is ‘defined 

in clause 3 of section 3 to mean a person who holds land under | 

another person, and is, or, but for a special contract, would be, 

liable to pay rent for that land to that person. It is obvious 

consequently, that the essence of rent is that it should be payable ' 

in respect of the use or occupation of land by a person who holds 

that land. The term, therefore, as defined in section 3 cannot 

be made:applicable to sums recoverable in respect of rights 

of pasturage, forest-rights, rights over fisheries and the like; 

because in each of these cases the rights may be held indepen- 

dently of any interest in land, that is, by a person who has no 

right to the land,-over which the right of pasturage or forest- 

right or fishery right is exercised» The scope and object of 

section 193 becomes mainfest by a reference to section 23, clause 

4 and section 32 of Act X of 1859, the provisions of which are 

substantially reproduced in section 193 and clause 2 of Schedule 

HI of the Bengal Tenancy Act. Section 23, clause 4 of Act X 

of 1859 lays down that all suits for arrears of rent due on account 

of land, either Aheray or Ja&keraj, or on account of any rights of 

pasturage, forest-rights, rights over fisheries or the like, shall be 

cognizable by the Collector of land revenue, and shall be instituted 

and tried under the provisions of that Act. Under this Act it 

was held that a suit for fa/kar, that is, money payable for fruits 

of trees which had been leased out was cognizable by a Revenue 

Court and not by a Court of Small Causes, and it has been held 

that the provisions of the Bengal Tenancy Act are applicable toa 

suit for recovery of such sums : Godind Sookwl v. Gokool Bskut (1) 

and Kanat Mohkoldar v. Madhu Sudan Ghose (2). It is obvious, 

therefore, that so far as suits for arrears were concerned, rent due 

on account of land stood on the same footing as rent payable on 

account of rights of pasturage, forest-rights, fishery-rights or the 

like. Under Act X of 1859, section 32, which prescribed the time 

for the commencement of suits for arrears of rent, provided that 
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suits for the recovery of arrears of rent shall'be instituted. within 
three years from the last day of the Bengali year*in which the 
arrear claimed shall have become due. This made the same rule 
of limitation applicable t> all suits for arrears of rent, whether 
they were due on account of land or on account of rights of 
pasturage, forest-rights, fsheries and the like. © When the Bengal 
Tenancy Act was passed, the term rent was defined, and the 
‘definition, as it now stands, restricts the use of the termto what 
is payable or deliverable in money or kind on account of the use 
or occupation of land. Ft became consequently necessary, if the 


. law hs laid down in Act X of 1859 was not to be substantially 


changed fo introduce section 193, the effect of wbich is to make 
the provisions of. the Act applicable to suits for the recovery .of 
arrears of rent, apply to suits for the recovery of any thing pay- 
able in respect of rights 5f pasturage, forest-rights, fishery-rights 
and the like, It is reasonably clear, therefore, that, if the present 
suit is one for the recovery of money payable in respect of forest- 
rights within the, meanirg of section 193 of the Bengal Tenancy 
Act, it is governed by the three years’ rule of limitation laid 
down in Schedule III, Art, 2, clause (b) of the Act. The learned 
wakil for the plaintiff appellant contends that the suit is not one 
for the recovery of money. payable in respect of forest-rights but 
is essentially an action for the recovery of money agreed upon 


- as the price for the sale 5f timber. In’ my opinion, this conten- 


tion is not well-founded and ought not to prevail. It may be 
conceded that the deed of the 24th February 1897 is not a grant 
of all forest-rights to the defendants ; it was extremely restricted 
in its scope. It granted one right only, vss, the right to fell 
timber of a particular class and specified size during a defined 
period of time. There was also an express undertaking by the 
lessee not to do any Jamage to the bonkar mahal, i.e. to the 


- forest, and the lessees also undertook to notify'to the Court any 


„occurrence which might happen. They were. obviously granted 
no interest in the soil itself. Under these circumstances, can it 
be legitimately contended that there was no grant of a foregt- 
right and that the transaction was in essence a.sale of timber? 
In my opinion, such a view cannot be successfully maintained, 
though the grant was very limited in scope, it was obviously 


- a grant of the most valuable of the forest rights; it cannot be 


r 


regarded as a sale of timoer ; the trees were not specified and 
the grantee was clearly eatitled to fell timber which might attain 
the prescribed size at eny time, within the specified period, 


You VII] . HIGH COURT. 


Reference was. made on behalf- of the appellant to the -decision 
of this Courtin the case of Gopal Singh v. Sunkuree Paharin, (1) 
which, however, is of no assistance to him. That case merely 
laid down that where a tenant of a lease was entitled to collect 
certain lac insects from trees growing in the forest belonging to the 
plaintiff, he was not a lessee of land, and a suit was not maintain- 
able to enhance his rent under Act X of 1859, because in subs- 
tance, such a suit would be one for enhancement of the rent,, not 
. in respect of land byt on account of a certain right. Here the 
whole question is, not, whether there was a lease of land but whether 
fhere was a grant of forest-right in respect of which money was 
payable,so that to a,suit for the recovery of such money the 
provisions of the Bengal Tenancy Act applicable to suits for the 
recovery of arrears of rent might be applied under section 193, 
That a grant of a fishery-right or right of pasturage or the like 
may be made independently of a grant of an interest in land 
. is clear from the observations of the learned Judges of this Court 
in the case of SArb Prosad Chaudhury v. Vakai Pali (2). It seemsto 
me to be manifest from the grant of the 24th February 1897, that 
jt was a grant of the trees as distinct from the land, and that, 
, although the grantor reserved every forest-right except the one 
which was granted, the grant was nevertheless the grant of a 
forest-right within the meaning of section 193. In this view of 


the matter, Schedule TII, Art. 2, clause (b) applies, and the suit . 


‘is clearly barred by limitation. It may be observed that the 
question of limitation, though raised in the. written statement of 
-the defendants, was abandoned in the Court of first instance. 
The question, however, was clearly one of law and could be 
raised in the Court of appeal, first, because,’ under section 184, 
sub-section (1) of the Bengal Tenancy Act, it is obligatory upon 
. the Court to dismiss the suit on the ground.of limitation, although 
limitation has not been pleaded : Deo Narain v. Webb (3), and 
Balaram v. Mangta Das (4), and secondly, because, the refusal by 
a counsel or pleader to urge a question of-law is a mere admission 
of law which is not binding upon the party, and the party may 
. raise the question in appeal although .not raised in the lower 
. Court : Harthar v. Dasarathi (5), Maharani Beni Pershad v. 
Dudh Nath Roy (6) ; this is specially so, where, as here, the 
question of limitation obviously arose upon the admitted facts, of 
the case : Raya Bommadevara v. Raja Bommadevara (7). . 


) (1876) 28 W, B. 458. (4) (1907) 8 O. L. J. 337. : 
- (8| 006 1, L. È. 88 Oalo. 601 (5) (19051 T. L. B. 88 Calo, 257 at 263, > 


(8) (1900) T, L. R. 88 Calo. -86. (6) (1809) D. B. 96 T. A- 316 ;I. L. R, 37 Calo, 186. 
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The next point which is urged on behalfof the appellant 
is that if the suit is one for the recovery of mortey payable in 
respect of forest-rights, anc if, therefore, under section 193.of the 
Bengal Tenancy Act, the provisions of the Act applicable to suits 
for the recovery of arrears of rent apply, as far as may. be, section 
144, is applicable, the Subordinate Judge had no jurisdiction to 
try the suit. It is argued, therefore, that it isthe duty of this 
Court to return the plaint Or presentation to the. proper Court 
under section 57 of the Civil Procedure Code. Now there can be 
no doubt, as laid down ir the cases of Edoo v. Hefasut (1), 
Bat Mahkor v. Bulakhi (2), that if a Court of appeal decides 
that the original Court had no jurisdiction to entertain the suit, 
the right course to adopt i3 to return the plaint for presentation 
to the proper Court. We must, therefore, examine the conten- 
tion as to the precise effect af Sec. 144 of the Bengal Tenancy 
Act. With reference to this argument, it has to be observed that 
section 193 does not maie all the provisions of the Bengal 
Tenancy Act applicable, but enly ‘such as are applicable to suits 
for recovery of arrears of rent, and the application of even 
these is restricted by the ccndition that they are to be applied, as 
far as may be ; for instance, it may well be contended that provi- 
sions of Chapter XII whick relate to distraints, of Chapter XIV 
‘which relate to sales of temires for arrears of rent may not be 
applicable, and the provisions of Chapters V and VI, many of 
which relate to substantive rights and liabilities, may also be not’ 
applicable at all. We must, consequently carefully examine the 
terms of section 144 to determine whether it has any application 
to the present suit. Sectioa E44 provides that the cause of action 
in all suits between landlord and tenant as such shall, for the 
purposes of the Code of Civi] Procedure, be deemed to have 
arisen within the local limits of the jurisdiction of the Civil Court, 
which would have jurisdiction to entertain a suit for.the posses- 
sion of the tenure or holding in connection with which the suit 
is brought. In the first- phce this section suggests the question 
whether this is a suit between a landlord and a tenant. The 
defendants are clearly not tenants within the meaning of sec- 


tion 3, clause 3 of the Bengal Tenancy Act, because they do 


not holdjand under the plaintiff. We may assume, however, for 
purposes of argument, tha: the effect of section 193 is to make 
this a suit:between a landlord and tenant. The question, which 
therefore arises, in the secoad place, is whether the latter part of 


(1) (1870) 18 W. B. 858. - = - (3) (1874) Ls B, I Bom 588, 
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section 144, sub-section I, has any application inasmuch as there is OYIN, 
no tenure or holding in connection with which the suit is brought. 1907. 
That sub-section implies that the suit between the landlord and Abdulullah Barkar 
the tenant is one in connection with the tenure or holding held r, 
by the tenant under the landlord; if the defendants have no Aka AP Md 
tenure or holding under the plaintiff, because they have no Mooherjes, J. 
interest in the land on which the trees stand, it would follow that i 
section 144, clause 1 has no application. If this is the correct 
view of the matter, the forum must be determined by reference 
to section 17 of the Civil Procedure Code, explanation 3 to which 
lays down that in suits arising out of contract, the cause of action 
may be taken to arise at the place where the contract was made. 
In the case before us, the contract was made at Mymensingh, and 
the Subordinate Judge of the latter place, would, if this line of 
reasoning were adopted, have jurisdiction to entertain the suit. 
This view, however, is not quite in harmony with that indicated 
by Mr. Justice Banerjee in his judgment in the case of Skribu 
Halder v. Gupi Sundari (1),where that learned Judge held that to 
a suit for arrears of rent of a fishery, section 144 of the Bengal 
Tenancy Act is made applicable by virtue of section 193. It is 
not quite clear from the report, whether the person, who claimed 
the right of fishery had any interest also in the land covered 
by water; if he had, it might be concluded that he had a 
holding or tenure within the meaning of sub-section 1 of sec- 
tion 144. lf, however, he had no interest in the land itself 
and had a several right of fishery, the learnéd Judge must be 
taken to have held that section 144 would apply and that 
by a fiction, as it were, the jurisdiction of the Court in which a 
suit for arrears of rent of the fishery can be instituted, must be 
taken to be identical with the jurisdiction of the Court in which 
a suit might be brought for possession of the fishery. If this 
analogy which though not free from.criticism, is at least plausible, 
is applied to the case before us, it may be argued that under 
section 144, the Court, wbich is competent to try the suit for 
money payable in respect of the forest-right in question, is -the 
Court in which the suit would lie for recovery of the trees, thé 
right to which was granted by the deed of the 24th of February 
1897. If this view is adopted, the plaintif(is met with other diff- 
culties which stand in the way of his application for return of the 
plaint. Assume for a moment that this is the correct interpreta- 
tion of section 144 deducible from the decision of this Court -in 
` -. (1) (1897) I. I. R, 24 Onl, 449, . -o 2 í 
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the case of SAibu Haldar v. Gupi Sundari (1). Thé question next 
arises, what is the Court competent to try a suit for possession of 
the: frees. It may be conceded that, although standing timber is 
movable property. within the meaning of section 3 of the Indian 
Registration Act, yet under section 3, clause 25 and section 4 of 
the General Clauses Act cf 1897, standing timber is immovable 
property within the meaning of the Civil Procedure Code: 
Jarimal Singh y. Ladhc (2), Ram Ghulam vw. Manohar. 
Das (3),.Sabharam x. Vi-hram (4), Madayya v. Yenkata (5). 
Assume, therefore, that the growing trees may rightly be 
regarded as part of the soil and consequently immovable property :. 
[Hewitt v. Isham (6)], although it may well be maintained that: 
where under a contract, the grantee has no right to the soil, takes 
ho interest in the land, znd obtains a right to the trees with a; 
view to fell them, immediately or within a reasonable time, with-. 
out any stipulation for th beneficial use of the soil, but with a 
license to enter and take the trees away, the transfer may be 
regarded as one of movables, Smith v. Surman (7). Even if this 
assumption is made in favour of the plaintiff, what is the position? 
He. brought the.suit upoa the allegation in his plaint that the: 
trees were situated withir the jurisdiction of the Mymensingh- 
Court. This fact was not controverted by the defendants, no; 
objection. was taken on behalf of the latter that the Court had no, 
jurisdiction to try the sut. It was tried in the Court of first; 
instance and a decree was made in favour of the plaintiff. -Upon; 
appeal, the deféndants for -he first time made the suggestion that 
the trees were within the jurisdiction of the Dacca Court. There 
was no evidence on the reccrd upon this point, and the defendants 
relied exclusively upon a recital in the deed of the 24th February, 
1897, that the trees were within the district of Dacca. This deed 
had been executed by the defendants, and they could hardly rely, 
upon the admission made by themselves as conclusive in their; 
favour. The District Judze, therefore, if he thought the matter. 
daubtful, might have applied the: principle laid down in section, 
16 A of the Civil Procedure Code, or he might have directed an, 
enquiry into the question or the situation of the trees as affecting, 
the jurisdiction of the Court, But he has adopted neither course.. 
No doupt, as repeatedly laid down in cases of the highest 
authority, Ledgard v. Bull (8), Meenakshi v. Subramantya (9), 


(1) (1897) I. L. R. 94 Cale. 449. (5) (1887) I L. B. 11 Mad. 198. ; 

(3) (1884) Punj. Reo. 112. ~ ` (6) (1851) 7 Exch. 77; 86 R. R. 876 a 

(8). (1887) 7 W: N. 59. . - (D11829) 9 B. & O 561; 38 R. 

(4) (1894) I. L. B. 19 Bom 207. (8) (1886) L. B. 18 I. A. 184; LL, AILI 
(9) (1887) L. B, 12 L A, 160 ; I, L, B, L1 Mad, 98, 
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consent of parties cannot confer jurisdiction upon a Court where 
it has not inherent jurisdiction over the subject matter of the 
litigation, and the judgment of a Court which lacks this essential 
jurisdiction, is totally void and this would not be cured by waiver 
or acqiescence : [See also Golab Sao v. Chowdhury Madho Lal (1) 
Gurdeo Singh v. Chandrikah Singh (2)]. Where. however, the defect 
is not apparent on the face of the proceedings, where specially the 
the question of jurisdiction depends upon a fact, the existence of 
which is alleged by one of the parties in the Court of first instance 
and not controverted by the other, it is not obligatory upon a 
superior Court to enter into the question specially where in order 
to adjudicate upon the question satisfactorily a further investiga- 
tion of the facts would be essential: Marsden v. Wardle (3) 
Purguharson v. Morgan (4) Natmudda v. Moncrief (5) ; though, 
no doubt, if the want of jurisdiction appeared on the face 
of the pleadings or the admission of the parties or upon 
the evidence, the question could not only be raised in appeal, 
for the first time, but it would be the duty of the Court 
to entertain it [Achkha Mian v. Durga Churn Lam (6)] It must 
be understood, however, that I do not countenance any encroach- 
ment upon the cardinal principle, that when a Court lacks 
essential jurisdiction, even express{consent of the parties cannot 
confer on the Court the jurisdiction which it does not possess ; 
no action on the part of the plaintiff, no inaction on the part 
of the defendant can authorize the Court to determine a matter 
over which the law has not authorized it to aci, or invest its 
, decision with any of the elements of power or of vitality ; consent, 
waiver, or acquiescence is of no avail in such a case. In the case 
before us, however, by reason of the allegation of the plaintiff in 
the Court of first instance, that the trees were within the jurisdic- 
tion of the Mymensingh Court and the omission of the defendants 
to take any exception to it, the result was that, when the point 
was taken for the first time before the appellate Court, it became 
&L best one upon which there was a reasonable ground for un- 
certainty. On the one hand was the verified statement of the 
plaintiff, on the other hand, there was the recital in the deed. 
Under these circumstances, the Court might very well have 
proceeded under sub-sectioni2 of Section 16 A of the Code of Civil 
Procedure and refused to allow the objection to be taken at the 
appellate stage :*Shibu Halder v. Gupi Sundari (7). When the 


(1) (1908) 2 O. L. J. 884. (4) 1804) 1 Q B. 559 at 563. 
3) (1907) 5 O. L. J. 611. (5) (1887) 8 B. L. R. 283. 
t (1854) 8 E. & B. 605 a£701, — (6) (1807) L L. B 95 Onlo. 148. 
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question of jurisdiction is raised before this Cóurt, thé pósition i^ 
that facts have not been found upon which we could‘say that the 
original Court had no jurisdiction ; upon the record as it’ stands, 

we could not possibly make an order for the return of the plaint ; 

the utmost we could do would be to remand the case for enquiry 

into this matter. Under these circumstances, and, in view of the 

fact that the claim is hoplessly barred by limitation, I am not 

inclined to accede to the invitation of the plaintiff to remand, the 

case for investigation of the location of the trees in order that the 

question of jurisdiction raised, may possibly be decided in his 

favour, and the plaint returned to him; if the case were 

remanded, there is at least an even chance that the location of 

the trees may be proved to be within the Mymensingh Court, as 

alleged in the plaint or the District Judge may treat it as a case to 

which section 16 A of the Civil Procedure Code applies. 

The result, therefore, & that the view taken by the District 
Judge, that the suit is barred by limitation under Schedule III, 
article 2 (b) of the Bengal Tenancy Áct is correct. and the decree 
of dismissal made by him must be affirmed with costs. 

B. M. Apteal dismissed. 
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. CRIMINAL REVISION. 


Before Mr. Fustice Rampini and Mr. Vustice Sharfuddin. 
BHOLANATH DUTT AND ANOTHER 


v. 
HARI MOHAN DUTT.* 
Oriwinal, Procedure Code (Ao V qf 1898), Seo. 185—Bamotion to prosocxte — 
Penal Qode (Act XLV qf 1800), Ssos, 100, 811 — False oas — False evidence. 
Sanction to prosecute under section 211, Indian Penal Oode, should only be 
given where tho case is a deliberately falre one; where the case brought is not 
false in substance, but is bolstered up by false evidence, the proper section to 
give sanction to prosecute under 1s section 196 of the Indian Penal Code, 
Rule obtained by the complainant. 
Sanction to prosecute. 
Mr. Mahomed-ni-Hug and Babu Manmatha Nath Mukerjee 
for the Petitioners. 
‘Babys Atulya Charan Bose and Ratan Chand Boral for 
the Opposite Party. 
The facts appear sufficiently from the judgment of the Court 
which was as followa :— . 


Rampini J,—This isa Rule calling upon the Chief Presi- 
dency Magistrate to show cause why the order of the 2nd. Presi- 
dency Magistrate, granting sanction to prosecute the petitioners 
should not be set aside. 

The facts appear to be these. The petitioner No. 1, Bhola 
Nath Dutt, instituted a case against his brother, charging him 
with having beaten him on the head with a pitna, or beater. 
The itna bore some red stains; and the petitioner said that 
these were the stains of the blood which fell from his head. 


On the matter being referred to the Police Surgeon, Dr. Hayward, 


he said that the stains were not blood stains. Then the fna 
was sent to the Chemical Examiner, who said there were no 
traces of blood on the $:/za. 

Sanction has been given, accordingly, by the second Presi- 
dency Magistrate fer the prosecution of the petitioner No. 1 
under sections 211 and 196, Indian Penal Code, and of the peti- 
tioner No. 2 under sections 211, 196 and 109, Indian Penal Code. 

"We have heard the learned counsel for the petitioners and 
the learned pleader for the opposite party, and we have also 


*Oriminal Bule No. 1266 of 1907 against the order of D. Bwinhoe, Esq. 
find Presidency Magistrate of Oelcutta, dated the 8th Ootober 1907. 
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ORIMINAL considered the letter submitred by the and. Presidency Magistrate 

1907. to this Court. . 
In that letter the 2nd. Presidency Magistrate says :—* 
* “In my opinion there was a deliberate attempt on the part 
Hari Mohan Du& of Bhola Nath Dutt tc impose upon the Court. Bhola Nath 
Rampini, J. Dutt deposed in Court thatthe accused Hari Mohan Dutt struck 
DH him (Bhola) on the head with a pitza, knocking him down and 
making his head bleed. He produced the prina and stated that 
the stains on it were caused by the blood that came from his 
head." According to tha second Presidency Magistrate, the prina 

bore no signs of blood at all. 

In our opinion there is sufficient evidence to justify the 
prosecution of the petitioner No. 1, Bhola Nath Dutt, under 
section 196, Indian Penal Code. But wedo not consider that 
there is sufficient evidence to justify his prosecution under section 
211, Indian Penal Code, because, it does not appear from the 
judgment of the Magistrate that the case was a deliberately false 
one, although it seems primd facis to have been bolstered up 
with false evidence. Ve, therefore, set aside the sanction to 
prosecute the petitioner No. 1 under section 211, Indian Penal 
Code ; but we affirm the sauction to prosecute him under section 
196, Indian Penal Code. 

The second Presidency Magistrate in his letter says not a 
word about the petitioner No. 2, Kali Nath Dutt, and the pleader 
who shows cause against the Rule, is also silent with regard to the 
petitioner No. 2. Indeed, he has not shown us that there is any 
ground for sanctioning tae prosecution of Kali Nath Dutt under 
any of the above sections. We accordingly set aside the sanction 
to prosecute Kali Nath Dutt altogether. 

The Rule is made absolute to the extent above mentioned. 


N. E. B. Rule made absolute partly. 


* + 


Bhola Nath Dntt 
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Before’ Mr. Justice Rampini and Mr. Justice Sharfuddin. 
. RAJ KUMAR DUTT 
v. 
TOTHAL SIJO*. 

The Indian Jixradition Ao (XV of 1008), Seo. 8,—Warrami issued by 
Politioal Agent, exdorsemant in—Jurisdiction of Magistrate to release 
arrested person on bail, where no such endorsement. 

-  Whqre a person was arrested upon a warrant issued by a Politloal Agent 

under the Indian Extradition Aot, and is placed before a Magistrate, and such 


Magistrate passed an order releasing him on bell and directing him to appear 
before the Politioal Agent on a certain date, although there was no endorsement 


on the warrant, giving the Magistrate power to pass such an order : 
Held, thot in the absence of such an endorsement under section 8 of the 

Act, the Magistrate had no authority to pass such an order. 

Rule obtained by the arrested person Raj Kumar Dutt. 

Babu Atulya Charan Bose in support of the Rule. 

Mr. Barton on behalf of the Crown appeared to show 
cause. 

The facts of the case appear sufficiently from the judgment 
of the High Court which was delivered by 


Rampini J.—This is a Rule to show cause why an order of 
the Chief Presidency Magistrate, admitting to bail the petitioner 
Raj Kumar Datta who had been arrested under a warrant issued 
by the Political Resident of Manipore, and directing him to 
appear before the said Political Resident should not be set aside. 

The facts are that there was some correspondence between 
Messrs. Sanderson & Co., acting on behalf of one Tothal Sijo, 
and the petitioner's attorney, with regard to certain books of 
account, wbich the petitioner was said to have withheld, but 
which he denied having done. Subsequently, the petitioner was 
arrested by the Commissioner of Police under a warrant issued 
by:the Political Resident of Manipore, in which it was stated that 
the petitioner was charged with offences under sections 408 and 
417, Penal Code. It is not stated in the warrant, where these 
offences are said to have been committed, whether in British 
India or in Manipore. 

On being arrested under this warrant, the petitioner was 
taken before the Chief Presidency Magistrate who admitted him 
to bail but directed him to appear before the Political Resident 
of Manipore. It is complained that this order was illegal, (1) 

* Orimmal Hevison Oase No. 1127 of 1907 against the order of Mr. D, H. 


s mede Ohief Presidency Magistrate of Oalcutta, dated the llth September 
1907, x 


December, 9. 
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ORIMINAL, because, the warrant does not show where the offences are alleged to 
* 1907. ^ have been committed, and (2), because, the warrant had not been 
Raj Kuna) Dutt Endorsed under section 8, Act XV of 1903, and therefore, the Chief 


Presidency Magistrate had no authority to pass the order he did. 

-The Chief Presidency Magistrate states in a letter that he 
Ranpini, J. has no cause to show agairst the Rule. But Mr. Barton, counsel, 
uii appears for the Crown ard contends that we have no authority 
over the Political Residenz of Manipore, also that the Chief Pre- 
sidency Magistrate's order was legal. 

We have clearly no authority over the Political Resident of 
Mauipore. We do not propose to exercise any authority over him 
or his proceedings. His warrant for the arrest of the petitioner, 
though it does not state where the alleged offences were com-. 
mitted, may be legal or otherwise. But we consider that the 
pleader's second argument must prevail. There was no endorse- 
ment on the warrant by :he Political Resident, as required by 
section 8 of the Extradition Act, authorising the Chief Presidency 
Magistrate to admit the petitioner to bail. The Chief Presidency 
Magistrate had, therefore. no right to do so, or to direct the 
petitioner to appear before the Political Resident of Manipore. 

We must, therefore, make this Rule absolute and set aside 
the Chief Presidency Magstrate’s order, as bacis which we ac- 
cordingly do. 

M. N. M. : Rule made absolute. 


* 
' Tothal Sijo. 


Before Mr. Fustice Rempini and Mr. Fustice Sharfuddin. 


ORIMIMAL. CHANDRA BHUSAN SEN AND OTHERS 
TOU v. 
1907. d 
-—— EMPEROR 
Notember, 37. 


[ON THE PRosECCTION oF SITAL SINGH.*] 


Criminal Procedures Code (dot V of 1898), sexiom 1060—1mdian Penal Oods 
(Am XLV of 1860), ssotton $79, 143, conviction under— Reoognisanoo to 
hoop peace, whore justifiable 

A conviction under section 148 or under section 879, Indian Penal Code, is 
not of itself sufficient to sustain ın order under section 106, Oriminal Procedure 

Code, unless it is clearly found. tast there was force employed, or that there were 

armed men present, 

Kuhore Sirksr v. K. A (D, Shoo Bhajan v. Mosawi (2), and Baidya Nath 

Masunddr v, Nibaran Ohandra Gopo (8) followed. 


* Oriminal Revision Case No, 988 of 10078 oe order of the Sessions 
Judge of Bhagalpur, dated the tnd July 1907, on appeal that of the, 
Sub-divisional Magnatrate of Beguseral, the 20th 7 une 1907, 

(1) (1908) 8 O. W. N. 517. (2) (1900) I. L, B, 27 Calo, 983, 


(8) (1908) L L. R. 80 Calc. 08. 
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Rule obtained by the &ocused Chandra Bhusan Sen and CRIMINAL, 


others. E 1907. 
Mr. S. P. Sinha and Babu Atulya Charan Bose in support Obandra Bhusan Ben 
of the Rule. l Emperor, 


Babus Dasarathi Sanyal and Suresh Chandra Mukerji to 
shew cause. 


The facts appear sufficiently from the judgment of the Court 
which was delivered by 

Rampini J.—This is a Rule calling upon the District 
Magistrate of Monghyr to show cause why tbe conviction and 
sentences under section 379 read with section 114, Indian Penal 
Code,should not be set aside, or why this Court should not pass 
such order with reference to the conviction under section 143, 
Indian Penal Code, as to it may seem fit and proper; and also 
why the order under section 106, Indian Penal Code, should not 
be set aside. 

The facts of the case are these. The petitioners have been 
convicted of what may be called the looting of paddy. They are 
the servants and employees of certain zemindars, who are called 
the 5 anna zemindars and are co-sharers with the 11 anna 
remindars. There has been a great deal of friction and many cases 
between these zemindars on previous occasions. The accused in 
the present case have been found to have, on the 19th February 
last, gone down in a large body of some 100 or 125 men (some 
with /athts) and to have carried off the crop of one Sital Singh. 

It appears that he had cut his crop and was watching it, and 
that the 5 anna zemindars men came down with labourers, 
peons and amlas, and carried off the crop. They have been con- 
victed under section 379 read with section 114, and under section 
143, Indian Penal Code. They have also been bound down to 
keep the peace, under section 106 of the Code of Criminal 
Procedure. 

The learned’ counsel for the petitioners contends that his 
clients should not have been convicted under sections 379 and 114 
ofthe Indian Penal Code, because there was no evidence that 
any of them actually carried off the paddy with their own hands. 
In the next place, be contendsthat as the petitioners Rave not 
been convicted of any offence which necessarily implies force and 
there is no finding that they used force, the order under section 
106, Code of Criminal Procedure, is bad. ` 

In support of the first of these contentions, he has cited the 
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case of Hansa Pathak x. Banst Lal Das. (1). We think, 
however, that the present zase is distinguishable fuom that case, 
because in that case it wae found that the accused had not made 
any preparations for committing theft or for aiding any one in 
the commission of theft. In the present case, the accused had 
certainly made preparations for committing theft, or at all events, 
they aided and abetted the commission of theft. No doubt there 
were a large number of laEpurers who carried off the crop. But 
the am/ahs went down to œe that the theft was committed and 
they took peons with them for the purpose of seeing that the 
labourers who carried awav the crop were not interfered with in 
their unlawful acts. Nov, in these circumstances, it seems to us 
that the petitioners were undoubtedly guilty of theft under 
section II4, Indian Penal Code, and that this case is distinguish- 
able from the case referrec to by the learned counsel for the 
petitioners. 

In support of the second plea, Mr. Sinha relies on the case 
of Kishore Strcar v. The Fing Emperor (2) in which it is said 
that- a conviction under section 143 or under section 379 of the 
Indian Penal Code is not of itself sufficient to sustain an order 
under section 106, Code of Criminal Procedure, unless it is clearly 
found that there was force employed, or that there were armed 
men present so as to bring the case within the scope of 
section 106, 

We find the same rule laid down in the case of Sheo Bhojan 
v. S. A. Mosawi (3) and in the case of Baidya Nath Majumdar 
v. Nibaran Chandra Gope (4). Now it is admitted in this case that 
although some of the msn who took part in the assembly were 


.armed with Zazis, there iso clear finding that such was the case. 


Therefore, it appears to us that, under the terms of these three 
rulings, the order of the Sub-divisional Magistrate under section 
106, Code Criminal Procedure, cannot be sustained. 

We see no reason, however, to interfere with the conviction 
under section 379 and rm4 Indian Penal Code, or with the 
sentences passed on the petitioners. The learned counsel for the 
petitioners contends that those sentences are too severe. But, 
in the circumstances of ' th= case, we do not think that this is so. 
The offence committed wes a very serious one. It was calculated 
to lead to'a breach of zhe peace and even to bloodshed and 


(1) (1901) 8 O. W. N, 519. ` (8) (1900) I. L. R. 37 Oalo, 988 
(3) (1908) 8 O. W. N 517. (4) (1808) 1, L. B. 80 Calo, 08. 
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murder, We, therefore, discharge the Rule as regards the convic- 
tion and sentences under sections 379 and 114, Indian Penal Code ; 


and we direct that the petitioners do now surrender and that gg. 


they do undergo the remaining portions of the sentences of 
imprisonment imposed on them. 

But we set aside the order under section 106, Code of Crimi- 
nal Procedure, Smee down the petitioners to keep the peace. 
M. N. M. Rule partly made absolute. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
SAITA BISWAL AND OTHERS 
v. 
DOCHHI STRI.* 


Indian Penal Coda (Act XLV of 1860), Beo. 448—Orisinal Proocdzre Codo ( Ac 
V of 1898), Seo. 629— Entry into a house on a bonafds claim not oriminal 
Aowae-traspass— Restoration of ariloloy, noi identified, and where no conrto- 
tion for thaft, illegal— Where criminal house treepast is wot aitonded by 
criminal foros, restoration of house to conplainant’s passession illegal, 

Where in the absence of the complainant, certain parsons took possession 
of her house and established there a boy, alleged to be the adopted son of the 
complainant's father, and the complainant thereafter lodged a complaint of 
eriminal house-trespass and theft, and the Deputy Magistrate convicted tha 

&ocused of criminal house-trespass, but not of theft, holding that the articles 

taken away could not be satisfactorily identified, and although the accused claimed 

the articles as their own, ordered to make over the articles as well as possession 
of the house to the complainant : 

Held—That the case is one, notof criminal but of otvil trespass; that 
the Deputy Magistrate should not have ordered the artlales to be delivered to 
the complainant; and further that the provisions of Bec. 522, Oriminal Proce- 
dure Code, do not warrant the passing of an order delivering possession of the 
House to the complainant because the accused were not convicted of any offence 
attended by Criminal force, 

' Rule obtained by the accused Naita Biswal and others. 
Babus Dasarathi Sanyal and Tara Prasanna Chatterji in 

support of the Rule. 

No one appeared to shew cause. 
` The facts appear from FE i of the High Court which 
was delivered by 


Rampini J,—This is a Rule calling upon the District 
Magistrate of Puri as also upon the complainant to show cause 
why the conviction of and sentences passed on the petitioners 
as well asthe order complained of by them should not be set 
tiside, 


* Criminal Revision Oase No, 063 of 1997 against the order of the Deputy 
Magistrate of Parl, dated the 21st Jans 1907. 
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The petitioners have been convicted under section 448, 
Indian Penal Code, and ezch sentenced to pay a fine of Rs. 5o. 
The Deputy Magistrate has also ordered delivery of possession 
of the house in dispute as also of certain property recovered 
to be made over to the complainant. 

The facts of the case are these. The complainant is a 
woman of the name of Dochhi. She went offto Puri on a visit 
and in her absence, certain persons took. possession of the houge 
and established there a boy, alleged to be the adopted son of 
the father of the complainart. Dochhi complained to the Deputy 
Magistrate of house-trespass ann theft, and the Deputy Magistrate 
convicted the petitioners of 3ouse-trespass and sentenced them as 
mentioned above. It is cleer that the case is one, not of criminal 
but of civil trespass. The petitioners took possession of the 
house forthe alleged adopred son and are now in possession. 
The complainant says that certain articles of her property were 
removed. But the accused have not been- convicted of theft. 
On the contrary the Depury Magistrate, says, the things carried 
off are not identifiable, and he has abstained from convicting them 
of theft. He says the things recovered could not be satisfactorily 
identified. Notwithstanding this, he has ordered possession to 
be given to the complainant, although he records in his proceed- 
ing that the accused have all claimed the things found in their 
possession as their own. Ncw it is extraordinary that the Deputy 
Magistrate, who says tbat the things cannot be identified, should 
have ordered them to be delivered to the complainant. Finally, 
he has ordered possession of -he house to be made over to the com- 
plainant. We suppose he has passed the order under section 522, 
Code of Criminal Procedure. But the provisions of that section 
do not warrant his doing sac, because the petitioners have not 
been convicted of any offence attended by Criminal force. ; 

We setaside the conviction and sentences and direct that 
the fines, if paid, be refunde1. . 

The property in possess-on of the petitioners must be return- 
ed tothem and possession 5f the house restored to the persons 
found in possession of it, 


M. N, M. - : Ryle made absofute. 
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Befote Mr. 9ustice Rambini and Mr. Fustice PAANAN: 
. CHIN TAMON SINGH 


v. 
KING EMPEROR.* ` i 


Criminal Procsdure Coda (Aœ V of 1893), Boos, 110, 199, 529(f), 118, 850, 640 
— Security, to be of good behaviour—Tranqfer of oass—' Any o&so'—Ori- 
minal Case —Irrogularity —Prooosdings to shew 0ause— Crost-oaam ination 
after charge—Drawing up chargo—Procedurd in warrant casce— Witnesses 
called by  Opwri—Crosi-scamixation by partics— Rasirictions to cro. 
owamination— Bad livelihood. » 


The District Magistrate has jurisdiction to transfer a casó under section 110, 
Oriminal Prooedure.Code, of which he has taken cognixance to any Subordinate 
Magistrate under section 193, Oriminal Procedure Code, The words ‘any oase’ 
in seotion 192 include a case under section 110, Criminal Procedure Code, and 
are not limited to ‘criminal cases’ only. 


A “transfor bye District Magistrate af such a case, even though held to bé 
without jurisdiction would amount to a mere irregularity and cured by seo- 
tion 529 (7°). 


It in indus tesa — M a T ae ee 
ing drawn up under section 110, Criminal Procedure Code, - - - 


Section 236, Oriminal Procedure Code, has no applioetion to a case under 
section 110. Hven though by section 117, Criminal Procedure. Code, the pro~ 
oedure prescribed for warrant onses is ‘as nearly as possible’ to be followed in 
casea of security tor good, behaviour, it does not follow that that gives a right 
to the aocused person to further cross-examine tbe prosecution witnemses an 
entering into his defence, when he has once crom-examined them. The reason 
of the rule in section 256 is that in warrant cases, {t is only when the charge 
is framed that the accused comes to know -the definite charge which he is to 
meet; but in oases of security for good behaviour, he knows whet he is to 
meet as soon as the proceedings are drawn up. . 

rers viesa aro pallod Dy the kopit oui idee” ia JR 
Criminal Procedure Code, each party has the right to crom-examine them and 
the Court bas no power to put any restrictions upon such oross-examination. 


Bale obtained by the accused. 

Proceedings to give security for good behaviour. 

. The facts and arguments appear from the judgment. 

Mr. Hill, Mr. Forbes, Mr. P. L. Roy, Mr. Gregory ad. Babi 


Dasarathi Saryal, Satish Chunder Ghose, ` Mouhie Mahomed 
Mustafa Khan and Babu Sarat Kumar Mittra for the Petitioner. 


Mr, Eardley Norton for the Crown. . 
j g s C. A, vs 
"Qriminal Revision No. 695 of 1907 against the order of F. R. Boe, 
Ran "Baty Babe of Hooghly, ee ithe na April 1907 that of C, 
Magistrate of Arariah, Purneah, c AA 
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The judgment of the Court was delivered by 

Rampini J.—This isz Rule to show cause why an order 
under section 118, Criminzl Procedure Code, passed against the 
petitioner Chintamon Singh, a resident of village Matihari within 
the jurisdiction of the Fo-besgunj Thana of the Arariah Sub- 
Division of the District of Purneah, should not be set aside. . 
|. The order complained of is dated the roth July 1906 and 
requires the appellant to execute a bond for Rs. 500 with two 
sureties for Rs. 500 each, to be of good behaviour for a period 
of three years, The Sessions Judge has by his order dated the 
20th April 1907, affirmed the order of the Sub-Divisional Magis- 
trate. We are now asked to revise these orders on the following 
grounds: 

(1) That the information on which Mr. Lea, the District 
Magistrate of Purneah, passed an order under section 112, 
Criminal Procedure Code, coes not give the necessary details. 

(2) Thatthe enquiry aaving been begun by Mr. Lea, he 
had no jurisdiction, after the examination of 109 witnesses, 
to transfer the case to the file of Mr. Reid, the Sub-Divisional 
Magistrate of Arariah. 

. (3) That the trying Mggistrate was wrong in not allowing 
the defence, in accordance with the provisions of section 256, 
Criminal Procedure Code, to re-cal and re-cross-examine the 
prosecution witnesses, 

(4) That the petitioner was not allowed to cross-examine 
two Police officers, vis, Mr. Macnamara and Babu Ramsaday. 
Mukherjee, who were summoned by the appellate Court under’ 
section 540, Criminal Procedure Code, on matters not referred to 
in their examination-in-chief. f 

(5) That the trying Magistrate was wrong in restricting, 
the examination-in-chief of the defence witnesses, after 46 witnesses 
had been examined, to 30 hour?! time. 

(6) Thatthetrying Magistrate was wrong in aheg to 
examine about 1,000 witresses whom the petitioner desiréd to 
cite and examine. 

(7) That the evidence of repute given by the witnesses for 
the prosecution is not.of a nature to justify the order passed ; 
and (8). that mere association with a number of supposed bad 
characters cannot justify an order under section 118, unless the 
associates are themselves shown to be men of bad character and 
suspected of committing tke dacoities the petitioner is- singes 
to have instigated. 
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Other minor points were raised in the course of argument, 
but they appeared to us to be of no importance. 

The petitioner is an employee of Mr. Forbes, an influential 
landholder of the District of Purneah and holds the position of a 
"Sirman" or rent collector on the Sultanpur Estate, which 
Mr. Forbes manages as executor under the will of the late 
Mr. A. T. Forbes. 

The proceedings against the petitioner were initiated as 
follows :—A report (Ex. F7), dated the and August 1904 was 
' made by a Police officer, Mr. Tucker, to Mr. G. H. Lea, the 
District Magistrate of Purneah, on receipt of which the latter 
recorded an order under section 112, Criminal Procedure Code, 
to the'effect that he had received information from the Assistant 
Superintendent of Police, Arariah, that the petitioner was, by 
habit, a robber, that he habitually protected and harboured 
dacoits and habitually committed mischief and extortion and 
&betted the commission of these offences, and that he was of so 
desperate and dangerous a character as to render his being at 
large without security being required of him hazardous to the 
community." The order accordingly directed him to show cause 
why he should not be called upon to execute a bond of Rs. 'soo[- 
with two- sureties of Rs. soo each for his good behaviour for a 
period of three years. 

The hearing of the case began before the District Magistrate 
who after the examination-in-chief of a number of witnesses 
postponed the case, on the application of the petitioner, who had 
moved: this Court fora transfer of his case from the file of that 
officer. A rule was issued, but it was discharged on the 28th 
September 1904, and the case was resumed by the District Magis- 
trate on the roth November. The District Magistrate after the 
éxamination-in-chief of 109 prosecution witnesses and the cross- 
examination of one of them, on the 6th February 1905, trans- 
ferred the case to the file of Mr. C. H. Reid, Sub-Divisional 
Magistrate of Arariah. . 

It was proceeded with regularity by Mr. Reid from the 19th 
June 1905, till the 12th July 1906. 

By the aoth September 1905, the prosecution had examined 
altogether 52 witnesses. The prosecution then presented a 
petition stating that it did not desire to examine any more 
witnesses in consequence of the- extreme ‘length of the cross- 
examination to which the witnesses already examined, had been 


subjected. The:prosecution closed its case on the rsth November. 
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1905 ; Mr. Forbes, the emo»loyer and counsel of the petitioner 
objected that the Court could not put his client on-his defence 
before he had again cross-examined the witnesses for the prose- 
cution. The Magistrate, Mr. Reid refused to allow the further 
cross-examination of the p-osecution witnesses on the ground 
that Mr. Forbes's application was made only for the purpose of 
vexation and delay and to d=feat the ends of justice. Mr. Forbes 
then announced that he intended to apply on the following 
Monday for an adjournment in order to move the High Court 
for a transfer of the case. An application to quash the proceed- 
ings or in the alternative to transfer the case was subsequently 
made to this Court and refused on the 5th December 1905. 

The examination-in-chief af the defence witnesses commenced 
on the 7th December, 1905, and in the course of 68 sittings the 
evidence of 48 witnesses wes recorded. On the znd February, 
1906, the trying Magistrate passed an order limiting the time for 
the examination-in-chief of further witnesses for the defence, to 
30 hours, Ze, to 6 or 7 days mare. 

The reason for this order was that Mr. Forbes for his client 
had put in a list of 1760 wi-nesses, out of which altogether 741 
witnesses were examined. E may be mentioned as showing to 
what an extent the proceecings in this comparatively unimport- 
ant case were protracted tha: the District Magistrate held 9 sit- 
tings and the Sub-Divisional Magistrate 228 sittings. There were 
thus altogether 237 sittings. The record has swollen to most 
portentous dimensions, Tke evidence recorded by the Sub- 
Divisional Magistrate alons covers 6500 foolscap pages. The 
case proceeded before Mr. Reid for over 14 months and a period 
of nearly two years elapsed from the beginning of the proceedings 
till the final order of the Mzgistrate. The appeal to the Sessions 
Judge lasted 17 days. Mr Forbes not only conducted the 
defence in the Magistrate's Court, but himself gave evidence for 
the defence, 5 days being occupied in recording his deposition. 
He appears to have so idenzified himself with the case of his 
client that it is impossible to resist the conclusion that he regarded 
the institution of proceedings against Chintamon Singh as a 
personal affront to himself and as derogatory to his prestige. 
This seems to us to accouat for the great length of these pro- 
ceedings which were protracted to the extent they have been, 
only for the purpose of preventing any final order being passed. 

We now proceed to discuss the points of law urged by Mr, 
Hill. The first is as to the want of the necessary materials in the 
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order of the District Magistrate under section 112, Criminal 
Procedure Code We consider that the order of the Magistrate 
gives all the necessary information required by the section. This 
section enacts that when a Magistrate acting under section IIO, 
Criminal Procedure Code, deems it necessary to requireany person 
to show cause, he shall make an order in writing, setting forth 
(1) the substance of the information received, (2) the amount of 
the bond to be executed, (3) the term for which it is to be in 
force and (4) the number, character and class of the sureties re- 
quired. All the above four matters are distinctly stated in the order 
in question. It has been contended that no list of witnesses is to 
be found either in the report to the Magistrate or in the order of 
the Magistrate under section 112, Criminal Procedure Code. The 
law nowhere requires that any list of witnesses should be so given. 

Mr. Hill's second plea impugns the power of the District 
Magistrate to transfer the case. Section 192 and 528, Criminal 
Procedure Code, deal with the powers of a District Magistrate to 
transfer and withdraw “any case” to and from the file of any 
Subordinate Magistrate. It is to be observed that the ex- 
pression used in section 192 clause (1), Criminal Procedure Code, 
is “any case," and not any “criminal case.” It has been con- 
tended that section 192, Criminal Procedure Code, applies only to 
criminal cases, as it is part of a chapter which deals with offences, 
and the preceding section relates to the cognizance of offences. 
The words are, however, quite wide enough to include cases 
under chapter VIII of the Criminal Procedure Code. We may 
also point out that in the Code of 1872, section 44, which is the 
section corresponding to section 192 of the present Code, provided 
only for the transfer of '! criminal cases.” By the amending Act XI 
of 1874, the word " criminal” was struck out and it has been omit- 
ted from all subsequent enactments. The words “ criminal case” 
are intended to be used in a limited sense and not to apply to 
every case cognizable by a criminal Court. But when the words 
* criminal case " have been altered to “ any case,” it is clear that 
the Legislature intended that the power of transfer should not be 
restricted to criminal cases only, and extended the power of 
transfer to cases of every description. We, therefore, think that 
the District Magistrate had ample power to transfer this case to 
the file of Mr. Reid under section. 192, Criminal Procedure Code. 
If the objection with regard to the transfer had any force, even 
then it could not be regarded as vitiating the whole proceedings ; 
as, the action of the Magistrate in transferring the case could only 
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dmount to an irregularity which would be covered by the provi- 
sions of section 529 clause (f), Criminal Procedure Codé (see Akbar 
AE Khan v. Domi Lal (1). 

Mr. Hill's third plea is as to the right of cross-examination 
under section 256, Crimiral Procedure Code, The claim set up by 
the defence for a second cross-examination of all the prosecution 
witnesses appears to us most unreasonable, considering the 
inordinately lengthy ccoss-examination of those witnesses 
before that claim was made. The unreasonably protracted 
cross-examination of those witneasess relates to so many 
irrelevant matters that the inference is unavoidable, that as 
observed by the Sessions Judge, “even if Mr. Forbes was not 
deliberately mancsuvring to drive the Court to fix some time: 
limit, he certainly deliberately omitted to call any important 
witness in those thirty hours" Apart from the consideration 
as to whether the application for a second cross-examination of 
the prosecution witnesses was or was. not for the purpose of 
vexation or delay or to defeat the ends of justice, we consider that’ 
section 356, Criminal Procedure Code, has no application to tha 
present case. Section 256 occurs in Chapter XXI of the Code, 
which relates to the trial of warrant cases. Section 251 of that! 
chapter provides that " the following procedure shall be observed 
by Magistrates in the trial of warrant cases.” Section 252 relates 
to the evidence for the >rosecution, section 253 to the discharge 
of the accused, section 2*4 to the framing of the charge, section 
255 to the plea of the accused and section 256 to the defence of 
the accused. No doubt under section r17, Criminal Procedure 
Gode, the enquiry into bad livelihood cases should be made as 
nearly as may be practicable in the manner prescribed for con- 
ducting trials and recording evidence in warrant cases. But we 
do not think that the provisions of section 256, Criminal 
Procedure Code, indicate that the person called upon to show 
cause under section 110, Criminal Procedure Code, has a right to 
further cross-examine the prosecution witnesses under section 256 
Criminal Procedure Code, inasmuch as the provisions of this 
section relate to cases where a formal charge, as required by 
section 254, has been drawn up and the accused has been called 
upon fo meet that charge. In cases under section 110, Criminal 
Procedure Code, the order of the Magistrate undér section 112, 
Criminal. Procedure Code, is equivalent to a charge. The object 
in. giving the substance of the information in an order undet 

: (1) 1900) 4 0, W, N, 891. 
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section 112, Criminal Procedure Code, is that the person called 
upon to show cause may clearly understand the matter that he 
has to meet in his defence, and a Magistrate has no power to go 
beyond the requirements of his order under section 112, Criminal 
Procedure Code. In warrant cases a charge sheet is prepared 
for similar purposes. In the above view, the cross-examination-of 
witnessess in a proceeding under section 110, Criminal Procedure 
Code, is tantamount to their cross-examination after charge. It 
cannot be. contended that in the present instance the appellant 
had no information as to the matters which he would be required 
to meet. In trials of warrant cases, it is when a charge sheet is 
drawn up that the accused is for the first time informed as to the 
offences that have appeared from the evidence against him to 
have been committed by him, and, hence, it is only right that the 
accused should in warrant cases be given an opportunity to cross- 
examine the prosecution witnesses after a charge has been framed. 
In summons cases the accused is informed in the summons as to 
the charges against him and hence the Legislature does not 
require the preparation of any formal charge, as in warrant cases; 
nor any second cross-examination, For the above reasons we 
think that the petitioner had no might to any further cross- 
examination, especially when the prosecution witnesses had 
already been cross-examined to a very unreasonable length. 

The petitioner's fourth plea relates to the limits put on the 
cross-examination of Mr. Macnamara and Babu Ram Saday 
Mukherjee in the Sessions Court. These witnesses were summon- 
ed by the appellate Court under section 540, Criminal Procedure 
Code, as court witnesses, and as such, both parties were equally 
entitled to a full cross-examination of these witnesses on matters 
relevant to the enquiry. From the record of their evidence we 
find that both parties were allowed to cross-examination. In the 
recorded evidence of Babu Ram Saday Mukherjee, we find the 
following note near the end of the cross-examination by 
Mr. Norton for the Crown :—“ The cross-examination is to be 
confined to the subjects on which I examined the witness," 
There is no such note in the cross-examination of this witness by 
Mr. Gregory, counsel for the defence. The above order of the 
Sessions Judge may have reference to the whole cross-examina- 
tion of that witness. But. no such restriction appears to have 
been made with reference. to the cross-examination of 
Mr. Macnamara. -At all events there is no such note by the 
Sessions Judge as we find in the cross-examination of the other 
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witness. We have already observed that such restriction is not 
allowed by law. Itis urged that the appellant, has been pre- 
judiced by this restriction. But in the first place, it was the 
cross-examination by the counsel for the prosecution that appears 
to have been restricted. In the second place, the evidence of 
Mr. Macnamara and Babu Ram Saday Mukherjee relates only to the 
manner in which the evidence of repute was collected, and what 
they say cannot be treated as any evidence of bad repute. If 
their evidence were eliminated from the record, there would atill 
remain abundance of evidence as to the reputed character of the 
appellant, 

|. The fifth and sixth objections are as to the trying Magistrate 
having restricted the examination-in-chief of a number of defence 
witnesses to a limit of 3c hours and to his not allowing the whole 
1760 witnesses named fo- the defence to be called. The demand 
to examine 1760 witnesses for the defence is jn our opinion pre- 
posterous, But the trying Magistrate did not reject this demand 
until it was obvious that en attempt was being madeto protract the 
examination of the defenze witnesses to a most unnecessary extent 
so as to delay, if not to prevent the final termination of the pro- 
ceedings. Under these cigcumstances the trying Magistrate was 
not unreasonable in fixirg some limit of time within which the 
defence should close its case. We find that in spite of this ap- 
parently small limit of time for the examination of the defence 
witnesses, it was ample; for we observe that seven hundred 
witnesses were examined-in-chief during those thirty hours (t.e. 
6 or 7 days time) allowed. But it cannot be fairly said we think 
that the defence has been prejudiced by the fact that they were 
not able to examine all the 1760 witnesses they had summoned. 
It is the quality and not the quantity of evidence that goes to 
establish a point. Under the circumstances, the petitioner has 
no reason to complain because he was not allowed to examine 
more witnesses. It is also made a grievance that Mr. Forbes 
was called on to sum up his client's case in one hour’s time, But 
this was after he had been arguing for 15 days. 

The seventh objec-ion is that the evidence of repute is not 
sufficient to justify the crder, It appears that out of the witness- 
es examined forthe p-osecution, the lower appellate Court has 
believed the evidence of 40 witnesses who prove the association 
of the petitioner with bad characters at various times, especially 
in most cases immediately before the occurrence of a dacoity. 

There had been a se-ies of dacoities in the month of July, 1902 
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and in consequence of this Babu Ram Saday Mukerjee was deputed 
to the Araria Sub-division to trace out the dacoits, as the Local 
Police had been unable todetect them. Mr. Tucker was at that 
time Superintendent of Police, Purnea, and he sent Babu Ram 
Saday Mukerjee, an Inspector of Police of the Detective Depart- 
ment to Mr. Duff, manager of the Sultanpur Estate, for assistance 
in the enquiries that Babu Ram Saday was going to set on foot. 
Mr. Duff deputed the petitioner Chintamon Sing and another 
man, Janak Lal Missir to give the required assistance to Babu 
Ram Saday Mukerjee. The first result of these enquiries appears 
to have been the discovery of a gang known as the Barfi Singh 
gang. On the sth. February, 1903, Inspector Sital Prosad drew 
up a first information report, naming about 150 persons as 
members of the above gang. The names of the petitioner 
Chintamon Singh and of Janak Lal Missir appear among the 
names of the accused in the first information report. But a case 
was instituted against only 23, for want of sufficient evidence 
against the rest. During the progress of this enquiry, two other 
dacoities took place, one at Pathardeva and the other at Balahi. 
These two were immediately followed by a third dacoity at 
Sonapur, in which one man was killed and another very seriously 
wounded. In 1903, there were no less than 19 dacoities, and 
-the present petitioner is alleged to have been connected with 
them. f 
The petitioner, owing to his position as Sirman of a rich 
estate and the protegé of an influential zemindar like Mr. Forbes, 
who i$ also, a Barrister-at-Law, appears to have been dreaded by 
the villagers and they were naturally afraid to publicly denounce 
him asone of the instigators of those dacoities, Had it not been 
for the arrival of Ram Saday Mukerjee and his energetic enquiries, : 
no trace would have been obtained of the dacoits, The energy 
with which these enquiries were conducted and the presence of 
European Police Officers anxious to discover the dacoits evidently 
emboldened the villagers to open their mouths. Mr. Macnamara, 
apparently not blindly trusting his subordinates in the enquiry 
into the present case, seems to have made up his mind to hear’ 
with his own ears what Chintamon Singh's reputation was in the. 
vicinity of Forbesgunj. Mr. Macnamara was engaged for,three - 
days in making those enquires. The common people appear to: 
have refused to give evidence unless the headmen gave evidence - 
also. Andon the 24th. July, 1904, Mr. Macnamara examined the ; 
headmen of Sonapur, Mirgunj and other villages. The statements 
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made by the villagers and headmen to Mr. Macnamara disclosed 
the fact that Chintamon Singh was the leader of the dacoits. 

By the evidence of 4o witnesses it is proved beyond all pos- 
sible doubt that about the end of July 1904, Chintamon Singh 
had the reputation of being a leader of dacoits. This reputation. 
prevailed amongst the people in whose villages the dacoities had 
taken place. Under section 117, clause (3), Criminal Procedure 
Code, the fact, that a person is a habitual offender, may be proved 
by eyidence of general repute. In dealing with cases under 
Chapter VIII of the Criminal Procedure Code, Magistrates ought, 
especially where no corviction is proved, (as in the present 
case), to take great care to test the evidence for the pro- 
secution, We find that the two lower courts in their careful 
and elaborate judgments have concurrently found that the evi- 
dence of general repute in the present case has satisfactorily 
proved that Chintamon Singh isa habitual offender. In cases 
like the present there s3ould appear clear evidence that the’ 
party called upon to show cause is known to have associáted with 
criminals; to have frequently been seen near the places where 
thefts and other offences have been committed, and that, imme- 
diately after his being found associated with criminals, thefts, etc. 
have taken place. There is abundance of evidence on the record 
to show that the associates of the petitioner are criminals, that 
he has been seen near places where dacoities ‘took place and that 
immediately after or almost immediately after his meenngc with 
his associates, these dacoiies occurred. ` ) 

Our attention has been drawn to the case of Agi [srt Per- 
shad v. Queen Empress (1) and it has been contended that in 
accordance with this Court's ruling in that case, a man's general 
reputation is that which he bears amongst all the townsmen in 
the place in. which he lives, and that if the state of things is that 
the body of his fellow tovnsmen who know him look upon him: 
asa dangerous man and a man of bad habits, that is strong 
evidence that he is a mar of bad character. In that case acts of- 
extortion were said to have been committed in the neighbour- 
hood of the place where -sri Pershad resided. It was, therefore, 
necessary.that there should have been reliable evidence of bad ` 
repute..given by the people amidst whom he.lived.. In the 
present case, the eviderce of general reputation comes from 
people of villages where the dacoities had taken place, and in 
such a case, this evidence is certainly to be treated as evidence of 

: (1) (1888) I, L B, 38 Calo, 621, I 
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general repute as required by section 117, Criminal Procedure 
Code. E 

It is of no availto say that the villagers who have been 
exarhined in this case did not volunteer their evidence and that 
'they were silent for such a length of time. In all bad livelihood 
; Cases where the accused is either himself a person of influence or 
‘is under the protection of such a person, no villager would dare 
to mention the name of such a man for the fear of bringing 
retribution down on his own head. 

The petitioner's eighth plea is that his associates have not 
been proved to have been bad characters themselves, or to have 
been suspected of being connected with the dacoities of 1903. 
But that is not so. It appears from the evidence that there are 
at least 20 associates of the petitioner who had been conwicted 
before the proceedings were drawn up against him. These con- 
victions had taken place during the period of association. Some 
of these associates had been convicted once, some twice, some 
thrice and some four times. These convictions have been either 
under section 110, Criminal Procedure Code, or for dacoity and 
theft. In one instance, one of his associates, named Dadla 
Dosadh, was hanged and six otherstransported for life, two have 
been sentenced to ten years’ imprisonment and the -rest for smaller 
terms, A man who associates with criminals of this class can 
hardly be regarded as a inan of good character. - 

It is contended that there is no evidence on the record to 
show that the associates of the petitioner had ever been suspected 


of any of the dacoities, But this is not so, as it appears from, 


the evidence of the prosecution witnesses Makund Lal, Doman, 
Talak Chand Sahu, Achoy Lal Bhagat, Kusdas and others that 
"Chintamon's associates and he himself were always suspected of 
being concerned in the dacoities. 

. We may add that the potitioriaris first two pleas relate to 
prelicinwey matters. They should have been taken before Mr. 
Lea and Mr. Reid. It appears from the judgment of Mr. Lea 
that he had afforded the defence before the commencement of 
the case facilities for putting forward any legal point. Then, in 
his motion to the High Court on the sth. December, 1905; the 
petitioner had a further opportunity of pressing these objections, 
In his first motion to the High Court in September, 1904, the 
first objection raised here was not urged at all. In his motion to 
the High Court in December, 1905, these objections were urged, 
but this court declined to interfere, It is futile How to set up 
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'thése objections after the petitioner failed to urge them or urged 

them unsuccessfully in the preliminary stages of the, proceedings. - 
We have been asked to go into the merits of the case in 
detail, but the concurrent findings of facts by both the Courts 

.below render it unnecessary for us to consider the evidence at 
-greater length than we haze done. We have heard the comments 
‘made’ by counsel on botà sides on the evidence, and we consider 
‘that the lower appellate Court was right in excluding the evidence 
of some of the witnesses for.the prosecution as untrustworthy 
and acting on the evidence of’ others. We, in no way, differ from 
: his views on this subject. 

. For the above reasors, we decline to interfere with the order 
of the Magistrate complained of in this case, and discharge the 
Rule, 

NEB, Rule discharged. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin, 
KAMINI KUMAR BISWAS | 
v. 
THE EMPEROR 

l ON THE PROSECUTION oF NABABDI. 
‘Oriminal Procedure Code (Act V of 1898), Beo. 133— Nwisanoe, removal of ~ 
C77 Conditional order—Claise of right to land—Bona fides of thé olaim, 

fading of — Limitation of claim— Magistrato, power of, to go into question 

of cicil right Jurisdiction. 

A Magistrate, in a proceeding under section 188 of the Code of Oriminal 


, "Procedure, is not competent to decide the question as to whether the claim, 


set up by a person against whom a conditional order is made under the section, 
to the land in question is barred by limitation. He can only decide whether 
. the claim is a bona Ade one and 1n the event of his not holding thet the olaim 
is not a boxa fide one, ho should refrain from exercising jurisdiction, 

Rule obtained by the Defendant-petitioner. 

Proceeding under section 188 of the Code of Criminal 
"Procedure. 

The facts of the case appear from the judgment of the lower 
Court which i 1s as follows : 
f This is an application under section 133, Criminal Procedure 
Code, for restraining the defendants from cultivating and 
obstructing with forces certain land known as Dwalkuri which is 


* Oriminal Revision No. 1284 of 1907, against an order of 0, H. Mosely, 
Esq., Sab-Divisional M ee dated the 10th. September, 1907, 
upheld by the arder of Judge of Byl et, dated the 


15th, November 1907. 
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. alleged to be commonly used by the villagers as a place for the 
.burning and burial of dead. “Defendants Kamini Kumar Biswas 
` and Raman Biswas claim proprietary rights over the land. They 
; have filed documents purporting to show that out of 2 taluks 

within which the land is admittedly situated, they own the whole 
of one and half of the other. I understand that the first party 
'alleges that some of the land appertains to other taluks also, 
I have not however, gone into this question nor into the question 
¿whether the defendants. are entitled to. cultivate the lands 
appertaining to the taluk 'of which they own only a half share. 
.Good evidence has been adduced before me by the first party, 
proving that the land has from time immemorial been used for 
-the purpose.of burying and burning dead. It is admitted by the 
.defendants that the land has been waste until quite recently. 
-It is, therefore, a ground left unoccupied for sanitary purposes and 
,& public place within the meaning of section 133, Criminal 
Procedure Code, The fact that it is not the only such ground 
appertaining to the village, does not, I think, matter. Relying 
„on the’ opinion of the Honourable Judges of the High Court 
recorded on page 466 of Indian Law Reports XV Calcutta, I do 
not also, think that it matters thatit is the alleged rights of the 
villagers and not of the general public which are at stake. 
Defendants urge that as they have set up a bond fide claim of 
title to the land, this Court has no jurisdiction to proceed under 
section 133, Criminal Procedure Code. I am a little bit doubtful 
whether their claim so far as it may be ond fide extends to the 
whole of the land in question, but I do not wish to emphasise this 
doubt now. I only record my opinion that, in view of the 
proved facts of immemorial usage of the land by the villagers for 
sanitary purposes, the defendant's claim is, as far as I can judge, 
barred by limitation ; a claim which is barred by limitation may 
yet, I suppose, possibly be regarded as bond fide. I cannot, however, 
think that it can be regarded by any Court as well founded. 
„Relying, therefore, on the last part of the ruling cited on p. 573, 
Indian Law Reports XV Calcutta, I suspend this proceeding for 
one month from to day to allow the defendants an opportunity of 
establishing their claims in the Civil Court. 
Babu Dasarathi Sanyal for the Petitioner. , 
Babus Sharat Chandra Roy Chowdhury and Gobinda Chan- 
dra Dey Roy for the Opposite party. 
The judgment of the Court was delivered by 
Rampini J.—Tbhis is a Rule, calling upon the District 
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. Magistrate of Sylhet to show cause. why the order of the Sub- 
.Divisional Magistrate of Habiganj, dated the 19th. Septembet 


-last making absolute his order, under section 133, Code of 


Criminal Procedure, should not be set aside, on the grounds, 
(1) that section 133, Criminal Procedure Code, does not apply to 
burial or burning grourds, and. (2) that the’ Sub-Divisional 
. Magistrate has not decided the question of bond fides raised by 
:the petitioner. 

It is unnecessary fo- us to enter into the first of "Mise 
grounds. 

As regards the seccnd ground, we think that the iaraa 
Sub-Divisional Magistrate -has not come to a proper finding as to 
the question of dond fides. It is clear to us that,.as admitted by 


.the Sub-Divisional Magistrate, the petitioner raised a claim of 


right to the land. He said he had a proprietary right in.it ; 
and the Sub-Divisional Magistrate has come to the conclusion 
that if he has any right iz is barred by limitation, so far as he is 
„able to judge. And he adds: “A claim, which is barred by 
limitation, may yet, I suppose possibly be regarded as bond fide, 
.I cannot, however, think : zhat it can be nee Py any Court-as 
well-founded.” 

We find it difficult to. uidétstand the iene of the shoes 
.two sentences. It appears to us that if the petitioner has a 
claim to the land (and he seems to have one) there is no reason 
.to suppose that it is not a-bord fide one. We cannot tell whether 
it is barred by limitation pr not ; andthe Sub-Divisional Magis- 
trate was not, we think, competent to decide this question and 
has not decided it to our satisfaction. We do not feel cértain, 
from the observations made by the Magistrate, that the 
, petitioner's claim is barred ; and we, therefore, do not see why he 
should not have a ond faze claim to the land. In these circum- 
stances, the Sub-Divisionzl Magistrate should have refrained from 
exercising jurisdiction. 

. We, therefore, make the Rule absolute and set aside the 
order complained of. ! 
B. M. : Rule made absolute. 
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APPELLATE CIVIL. 


Before Sir Francis W. Maclean, K.C. IJ. E., Chief Fustice - 
and Mr. Justice Holmwood. 
ARSALI SADAGAR 
v. 
RAM SATYA BHAKAT.* 


Bengal Rent Recovery Am (VIIT of 1505, B, C.), Boo, 18—Sale— Purohas— 
Enxcunbrancer, adcoidance of— Betoppsl—Plaint— Nao oase— Notioeto quit — 
Alaintaimability of suit, 


Where a purchaser of a tenure in a sale held under the provisions of Act 
VILI of 1865 B. O. sued the person in posession for rent, and obtained an 
ex-parte decree, and then brought a sult for enhancement of rent to which the 
defendant pleaded that ho was entitled to hold the land under a wolerari pott 
upon which the plaintiff withdrew his suit and brought the present suit for 
ejeotment : 

Held, the plaintiff was not estopped from bringing the suit by reason of 
his having brought a rent suit against the defendant, Under section 16 of tha 
Act, ho is allowed to avoid encumbranoes, and if the defendant would not accept 
the position of tenant offered him and pay a reasonable rent, the plaintiff is 
entitled to eject him. 

No previous notice to quit need be pee for the maintainability of a sait. 
of this nature, 


Gobind Chander Boso v. Alimooddeen (1) explained, 
Tite Bibi v, Mokesh Chundor Persi i n 


Ruit for ejectment. 
Appeal by the’ Plaintiff under Sec. 15 of the Letters Patent. 


The judgment appealed against was as follows : 


Geidt J.—The plaintiff in the suit out of which this ` appeal: 


arises purchased at a sale held in execution of a decree a murali 
jamai right held by one Gour Singh. This was in 1896; Find- 
ing the defendant on the land he brought a suit against him for 
rent and obtained an exparte decree. Subsequently, he brought 
another suit for enhancement of rent and in this second suit, the 
defendant set up a mokarari right. The plaintiff then with- 
drew that suit for enhancement of rent and brings this suit to 
eject the defendant after giving him notice to quit, on the ground 


» Ap under Sec. 15 of the Letters Patent against the decision of Mr. 
Justioe t in 8. A. No. 454 of 1005, affirming a decree of Babu Mohim 
Ohander Berkar, Subordinate Judge, Manbhum, dated the 17th. Deoember 
1904, reversing that of Babu Boshi Bhusan Ben, Munsiff, PE ct the 
llth. August 1804. 


(1) (1888) 11 W. B. 160 (8) (1888) I. L. B, 9 Calo, 683, 
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that the mokarari right had been eitinguished by his purchase, the 
case being one governed b7 section 16 of Bengal Act VIII of 1865. 

The Munsiff gave the 3laintiff a decree, but the Subordinate 
Judge has held that the plzintiff is estopped from saying that the 
defendant is a trespasser and has dismissed the suit on the ground - 
that the plaintiff has no- proved that he served the defendant 
with notice to quit. Id» not understand how the question of 
estoppel arises in this case, but as the Subordinate Judge has 
found that no notice was served on the defendant, his decree is 
supported on the ground that the plaintiff had by bringing the 
two rent-suits, recognised the defendant as a tenant, 

The appellant urges that the institution of the suits waa a 
mistake ; but I do not understand that even conceding that the 
plaintiff was ignorant of the defendant's status, that makes any 
difference. He sued him zs a tenant and thereby recognised him 
to bea tenant. But I fail to understand on the pleadings how it 
can be contended that when the plaintiff brought his rent suit he 
was under a mistake as -o the defendant's rights. As far as I. 
understand the matter, his case is even now that when he brought . 
the rent suits, the defendant was an ordinary tenant ; and there 
is nothing on the record tc show that the plaintiff had made any. 
mistake in that respect even on the plaintiffs own allegations. | 
His case is that the defendant's mokarari right, if he had any, 
became extinct by operaticn of law, when the plaintiff purchased 
the tenure. But though rhe plaintiff became entitled to avoid 
the mokarari, that would not convert the defendant into a 
trespasser. 

The result, therefore, is thàt thé decree of the  Subordinate 
Judge is upheld though not on the grounds stated by him, and 
this appeal dismissed with costs. 

From this judgment the present appeal was preferred under 
section 15 of the Letters Patent, 

Babu Dwarka Nath Hitter for the Appellant. 

Batu Kshetra Mohan Sen (for Babu Digambar Chatterji) for 
the Respondent. 

The following judgments were delivered : 

Maclean C. J.—Had it not been for the view expressed - by 
my learned brother, Mr. ~ustice Geidt, I should have thought 
that this was a reasonably simple case. The plaintiff purchased a 
certain tenure in a sale held under the provisions of Act, VIII of 
1865, B. C. Under Sec. 16 cf that Act, he acquires it free from all - 
encunibfances, subject tó the provisions of that section, “After he had 
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made his purchase he found the defendant, the present respon- 
dent, to be in possession, and sued him for rent, and obtained an 
exparts decree against him. He then sued him for enhancement 


of rent ; and, then for the first time the defendant set up that - 


he was entitled to hold the property under a mokararee potiak 
dated the 19th of Jaistha 1273. The plaintiff then withdrew 
that suit and brought the present suit which in effect, I think, 
we ought to treat as a suit to avoid an encumbrance, on the 
ground that if the defendant had a mokararee potiah it was at 
any rate voidable at the instance of the plaintiff, under the 
provisions of the section to which I have referred. The plaintiff's 
case in effect was that he knew nothing about this mokararee 
pottak until it was set up in the enhancement suit, and his 
contention is that even if this be such a pottah, he is entitled to 
avoid it under the provisions of the Act. In that state of cir- 
curnstances, the case came before the Munsiff, who went into the 
question of the right of the plaintiff to avoid the mokararee 
pottak, and held tbat he was entitled to do so and to kkas posses- 
sion. It was rather a hyper-critical criticism of the plaint to say that 
the plaitiff does not in so many words seek to avoid the moka- 
raree pottah but that he treats it as void. We must look at the 
effect of the plaint as a whole, in which the plaintiff asks for &&as 
possession ; and I think we are perfectly justified on looking at 
it to say that, the suit is practically one to avoid the mokarares 
pottah. 

The Subordinate Judge reversed the Munsiff’s judgment 
on the ground that inasmuch as the plaintiff had previously 
brought a rent-suit, and had treated the defendant as his tenant, he 
was estopped from bringing the. present suit. That reasoning, 
however, does not seem to have commended itself to Mr. Justice 
Geidt : Nor can I accept it. The plaintiff knew nothing of the 
claim of the defendant under the alleged mokararee pottah.' He 
only said ‘I am willing to treat you as a tenant, if you pay me a 
reasonable rent.’ The defendant did not accept that position but 
said ‘It is true I am a tenant, but I am a tenant under the 
mokararce pottah,’ to which the plaintiff replies, “If you are 
such a tenant, I am entitled to avoid such a tenancy.” I see no 
case of estoppel against the plaintiff. The defendant would not 
accept the position which the plaintiff offered him, to be allowed 
to continue as a tenant by paying a reasonable rent. 

Then it is suggested that the present action is not maintain- 
able, because there was no previous notice given to the defendant 


194- 


313 


n~ 
+ 
Ram, Satya Bhakat, 


"etu 


THE OALOUTTA LAW JOURNAL. [Vor. VII. 


to. quit; and reliance ie placed upon the decision of a Division 

Bench of this Court in the case of Gobind Chunder Bose v. 

Ahmooddeen (1)in which it is said it was decided that a previous 

notice of the auction purchaser's intention to cancel the under- 

tenure has to be given before a suit can be brought. But we 

find that the learned Judges did not decide any thing of the 

sort: what they say is “It does not follow that, without any 

act on the part of the auction purchaser, or any notice 

of an intention to cancel a pre-existing miras tenure, an 

auction-purchaser might zvoid any incumbrance." That is some- 

thing very different. Bat here we have an act on the part' 
of the auction-purchaser, showing his intention to avoid the 

incumbrance, vis, the suit itself. In the Full Bench case of 
Titu Bibi v. Mohesh Caunder Bagchi (2), it was distinctly held 

that previous notice was rot necessary ; I agree in that view. It 

has not been suggested what sort of notice is requisite, whether 

statutory or otherwise. 

In these circumstances, I think the proper course is to reverse 
the judgments of Mr. Jusrice Geidt and of the Subordinate Judge 
and to send the case back to the Subordinate Judge for him to 
decide whether the plaiatiff is entitled, having regard to the 
circumstances of the case to avoid the under-tenure. I have 
said that that subject was dealt with by the Munsiff and it ought 
to have been dealt with b7 the Subordinate Judge. If by reason 
of the view taken by the Subordinate Judge, there are any other 
issues raised before the Munsiff which were not dealt with by the 
Subordinate Judge he maz deal with them on the remand. 

The appellant will save the costs of this appeal and of the 
appeal before Mr. Justice Geidt. 


Holmwood J.—I ag-ee. 
N, K. B., Appeal allowed ; case remanded, 
(1) (1868) 11 W. B 160, (3) (1888) I. L. B. 9 Oalo 688, 
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-Before Mr. Fustice Rampini and Mr. Fustice Casperss. 
BHAGAWAT N. CHOWDHURY AND OTHERS. 
v. 
SUBA LAL JHA. 


Hindu Law—Nitakshara—Joint Hindu family— Mortgage, suit to enforoe— 
lAability of members,  porsonal or otherwise —Gignatwrs as witness, if 
ereatos liability — Limitation, 

A mortgage bond was executed by two brothers, members of a joint Hindu 
family governed by the Mitakshara Law, On the death of one of the brothers, 
amut wasbrought, more than mx years after the due date of the bond, to 
enforce the bond against the property of all the members of the Joint family 
Including the mortgagor who was alive, the sons and grandsons of the deceased 
mortgagor and the son of the surviving mortgagor : 

Hold, that the mortgagee is entitled only to a mortgage decree against the 
mortgagor who is alive, that he basa right only to a personal decree against 
the other defendants and that the suit, brought more than six ‘years after the 
due date of the bond, 1s barred by limitation as against these defendants other 
than tho mortgagor. 

Surja Prasad v, Golab Okaná (1) followed, 

Badri Prasad v. Madan Lal (2) dissented from, 

The fact that a son of the deceased mortgagor signed the mortgage bond as 
a witness does not render him liable as if he wero one of the mortgegors. ` 


Suit to enforce a mortgage-bónd against the property of 
all the members of a joint Hindu family governed by the 
Mitakshara Law. 

Appeal by the Defendants. 

The facts of the case material to this report appear from the 
judgment. 

Dr. Rash Behary Ghose, and Babus Skoroshi Charan Mitra 
and Au/want Sahay for the Appellants. 

Babus Golap Chandra Sarkar, Saligram Singh and Lachmi 
Narayan Singh for the Respondent. 

The following judgment was delivered by 

Rampini J.—The suit out of which this appeal arises was 
brought upon a mortgage-bond executed by two brothers, 
members of a joint Hindu family governed by the Mitakshara 
law. Oneofthe mortgagors is now dead. The other, Bhagwat 
Narain Chowdhury, is the defendant No. 1. The sons and 
grandsons of the deceased mortgagor and the son of the defen- 


*À from Appellate Decree No. 1078 of 1908 against a decree of Babu 
Bhyam d Roy, Bubordinate Judge of Tirboot dated the 20th February 
1008 affirming that of Babu Hem Obandra Mukherjee, Munsiff of Durbhangs, 
dated the 81st May 1902. ` 


(1) (1900) L L, R, 27. Oalc. 762. (2) (1898) I. L. B. 15 Al, 78. 
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dant No, 1 have all been made parties defendant.. The object of 
the suit is to enforce the bond against the property of all the 
members, of the joint famil". 

The Subordinate Judge held that there was no- legal neces- 

sity for the debt, and that i- was not an antecedent debt, but that 
it was adebt wbich was neither immoral nor illegal and which, 
therefore, it was the pious duty of the sons and grandsons of the 
mortgagors to discharge. - He accordingly gave the plaintiff a 
mortgage decree against all the defendants. 
. The defendants appeal. On their behalf it has been conten- 
ded, on the authority of the decision of this Court in Sara 
Prasad v. Golab Chand (1), that the plaintiff is entitled only to a 
mortgage-decree against :he defendant No, 1, that he has 
aright only toa personal decree against the other defendants, 
and that, as the suit is adm-ttedly brought more than six years 
after the due date of the boad, the suit, as against the defendants 
other than the defendant No. 1, is barred by limitation. 

It appears to us that such is the effect of the decision of this 
Court relied on by the zppellant. The Subordinate Judge 
distinguishes it because in tae present case one of the mortgagors 
is alive, and because, the decision is not in accordance with that of 
of the Allahabad High Cou-t, in Badri Prasad v. Madan Lal (a). 
It must be admitted that the Subordinate Judge is right on this 
latter point, but we must of course follow the ruling of this Court, 
unless we see reason to dissent from it which we are not pre- 
Pared to do. The fact that one ofthe mortgagors is alive would 
seem to make no difference and not to distinguish this case 
from that of Surya Prasad x. Golab Ckand (1). The only difference 
it would seem to make is that, in this case, the plaintiff can obtain 
a mortgage-decree against the mortgagor who is alive. 

We may note that the defendant No, 2, who is the son of 
the deceased mortgagor Sheo Narain, signed the bond as a wit- 
ness, but this would not seen to render him liable as if he were 
one of the mortgagors. 

We, therefore, modify the decree of the lower Court, We 
set aside his decree against all the defendants except the defen- 
dant No.1. We affirm his decree against the defendant No. 1, 
This order carries costs in proportion. 

B. M. Appeal allowed. 
(1) (1900) L L. B. 37 Galo. 762. (3) (1893) L L. R, 15 AIL 75. 
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Before Mr. Fustice Mitra and Mr. Vustice Casperss. 
IJJATULLA BHUYAN 


v. 
CHANDRA MOHAN BANERJEE.* 


Mesno-profta— A sseesmant, principle of—Joto and Khamar lands — Deorec-holder 
not a cultivator-—Deductions to ba made in case of hhamar landa—Intarcs. 

rate of —Oicil Procedure Ocdo (Act XIV of 1589), Soo. 811. 

In the assessment of mesne-profita, two different principles are adopted, one 
applicable to the case of the rent-paying lands or jots lands, and the other 
applioable to the bamar lands. 

The decree-bolder, though not himself cultivator is to be regarded es the 
potential, and therefore the actual oultivator of tho specific plots which were 
cultivated by the judgment-debtors from whom he suooeeded in obtaining 
possesmion, The oocupetion of Mamar lands in the direct cultivation of the 
malike very nearly approximates to the occupation of raiyati lands held by 
ordinary cultivators. 

Roghu Nandan v. Jalpa (1), Surja Porehad v. L. D. Roid (3) and Laljos 
Bhahay v. F. C. Walker (8) referred to. 

The deduction to be made from the value of the produce of the bemar 
lands on aooount of the risk and supervision of the cultivation carried on by 
persons in the position of the decree-holder in addition to the ordinary costs 
of cultivation, may be calculated at half the usual'rate on aocount of collection 
charges allowed in the oase of rent-peying or jots landa, Five per cent. on the 
value of the actual produce of the Aamar lands is a sufficient allowance to meet 
the costs of supervisfon and any other incidental charges. 

A olalim for meme-profits {ncludes interest on such mesne-profita, Interest 
as forming & part of the meme-profits or damages cannot be allowed for any 
period subsequent to that limited by section 211 of the Civil Procedure Code, 
and in the exercise of a proper discretion, the higher rate of 12 per cent, should 
continue till the obtaining of possession by the decree-holder and thereafter 
at the usual Court rate, 

Giris Obuader Lahiri v, Boshi Sshhareswar Rey (4) referred to. 

Appeal by the judgment-debtor. 

Application for ascertainment of mesne profits. 

Dr. Rash Behary Ghose and Babus Dwarka Nath Chucker- 
butty, Foy Gopal Ghosha, Gobind Chunder Dey Roy and Mohini 
Mokhun Chatterjee for the Appellant. 

Babus Tara Kishore Chowdhury, Chandra Kant Ghose, Bidhs 
Bhusan Gangooly and Nagendra Nath Mitter for the Respondent. 

C. A. V. 


, Appeal from Order No, 499 of 1908, against the order of Babu. Ananda 


Nath ; Bubordinate Judge, first Court. Mymonsingh, dated the 8th 
August 1905. E 
m edt 80. W. N 748. 
3) (19003) I. L R. 29 Calo, 633. 
(8) (1902) 6 O, W. N. 783. 
(4) (1900) I. L. R. 27 Calo. 951; L. B, 27 I. A. 110. 
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The facts of the case zppear sufficiently from the judgment. 
The judgment of the Court was delivered by 


J.— This appeal arises out of an application by the 
decree-holder‘respondent for the judicial ascertainment of mesne 
profits of certain lands for the period extending from 29th March 
1893, upto 27th or 28th December 1899, being the date of 
delivery of possession. The decree-holder obtained a decree for 
5 annas 5 gundas share of a certain revenue paying taluq. 
Jt was not determined waat the boundaries of the taluq were, 
but it was held that a pu-chaser in the position of the plaintiff 
was not bound to recognBe any previous partition not made by 
the Collector. The plaintiff, therefore, obtained a decree for an 
undivided share, together with mesne profits, and the defendant's 
alleged sikmi taluq was set aside. The decree of the first Court 
was affirmed on appeal Ey the High Court on the 2oth June 
1899. Proceedings in-execution were taken in due course, and, 
on the aist April 1903 a Division Bench of this Court 
(Rampini and Handley IJ.) interpreted the decree, so as to 
secure to the decree-holder possession of certain specific 
plots of land as appurtenznt to the share of 5 annas 5 gundas 
decreed to him. We cannót, in any way, discuss or vary the 
interpretation so arrived a=. In the assessment of mesne profits, 
two different principles must be adopted, one applicable to the 
case of the rent-paying lands, or jofe lands, and the other 
applicable to the case of the specific plots which we have 
mentioned and which we may call the £&amar lands. 

A Civil Court Amin was deputed to make the necessary 
local enquiries. His report is before us, and we have, also, 
referred to the ZAwal, or abstract, prepared. by him. The Civil 
Court Amin found that th2 total amount of mesne profits, inclu- 
ding the rents of the jote lands and the price of the produce of 
the kamar lands, came up to Rs. 16304-8 annas o pies 134 
krants. From this sum he deducted on account of expenditure, 
that is to say, collection charges at ro per cent and the costs of 
cultivation, Rs. 5358-6-5-124, the resultant amount of mesne profits 
being Rs. 10946-1-7. These conclusions have been accepted by 
the learned Subordinate Judge in his order from which the 
present» appeal has been preferred. But the decree of the. 
learned Subordinate Judge brings up the amount of mesne profits 
to Rs. 22335-7-7-11 which figure has been calculated so as to 
include interest at 12 per cent. on the various sums accruing for 
the successive years from 29th March 1893 to 7th August 1905, 
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the latter date being the day preceding the day on which the 
decree was made. 

The judgment-debtors have appealed against the decree 
awarding mesne profits for the amount we have mentioned, and 
the contentions before us are four in number; frst, as to the 
true principle of assessment to be adopted ; secondly, as to the 
apportionment of the total sum between the several judgment- 
debtors ; thirdly, as to the deductions that should be made from 
the value of the produce of the £&amar lands on account of the 
risk and supervision of the cultivation carried on by persons in 
the position of the decree-holder ; and, fourthly, as to the rate 
of interest at 12 per cent, allowed by the learned Subordinate 
Judge. , 

With regard to the first contention, we observe that the 
only difficulty that arises is in respect of the AAamar lands. The 
contention, as we understand it, is that the decree-holder, not 
being himself a cultivator, should not be allowed mesne profts 
calculated on the price of the actual produce. 

Our attention has been called to the cases of Surja Pershad 
Narain Singh v. Reid (1) and Laljee Skakay Singh v. Walker (2), 
and it has been further urged, on the authority of the case of 
Raghu Nandan Jhav. Fala Patuk (2) that a decree-holder in 
the position of the present respondent cannot equitably obtain 
more than a fair and reasonable rent for the lands, if those lands 
had been let out to tenants during the period of unlawful occu- 
pation by the judgment-debtors. The true principle, as it seems 
to us, deducible from the authorities is that, on the facts of the 
present litigation, the decree-holder must be regarded as the 
potential, and therefore the actual, cultivator of the specific plots 
which were cultivated by the judgment-debtors from whom he 
succeeded in obtaining possession. The occupation of khamar 
lands in the direct cultivation of the mak&s very nearly approxi» 
mates to the occupation of raiyati lands held by ordinary 
cultivators. In some instances, the proprietor cultivates his 
khamar lands by means of his own ploughs, utilising the labour 
of his servants ; in other cases, he may not take 80 much personal 
interest in the cultivation of such lands, and may prefer to 
employ hired labour and to exercise the necessary supervisión over 
the cultivation by means of paid agents or factors. It does not, 
however, make any difference as to the principle upon which a 


(1) (1902) 1. L., B, 29 Oslo. 622. e (1902) 6 O. W. N. 792, 
(8) (1897) 8 O. W. N. 748. 
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proprietor is equitably eatitled to receive ' mesne profits for 
&hamar lands which have been in the wrongful cultivation of 
others and from which they did not get anything in the shape of 
rent. The judgment-dettors withheld their papers, and the 
ufmost that they can urge, on the facts of the present case, is 
that the learned Subordiaate Judge ought to have deducted 


some percentage in addition to the ordinary costs of cultivation 
-which' have been ‘allowed by the Civil Court Amin. That 


percentage, we think, may fairly be calculated, in the case 
of kkamar lands, at half tke usual rate on account of collection 
charges allowed in the case of rent-paying or jote lands. 
The term * collection charges," in the latter case, would include 
a larger establishment, aad it would be much more elastic 
than the ordinary cost of supervising what may be called 
home-cultivation. We think that 5 per cent on the value of 
the actual produce of she #kamar lands may be regarded 
as a sufficient allowance tc meet the costs of supervision and 
any other incidental cherges for which a propietor, who is 
not an ordinary cultivator of his A&amar lands, may be liable, 
and to that extent the ju dgment-debtors may benefit in the cal- 
culation of the mesne profits ‘which they should be called upon 
to pay. These observations dispose of the first and third conten- 
tions on behalf of the judgment-debtors. 

There is no force in the second contention, that is, as regards 
the apportionment which the judgment-debtors urge should be 
made as between themselves. The case cannot be sent back to 
the lower Court at this stage for an enquiry to be held into the 
different degrees of interest they possessed ip the different plots 
held by them, in virtue of their alleged siksi right, before pos- 
session was delivered to the decreé-holder. The decree was passed 
against all the judgment.debtors jointly; their sséms was set 
aside ; and we entertain no doubt that the possession of 5 ‘annas 
5 gundas share in the ‘a/ug carries with it a right to obtain 
mesne profits not merely from the individual srtmidars, but from 
the entire body of the judgment-debtors who were in possession 
bf that share. The stkms taluq set up by the judgment-debtors 
extended to that share; the specific plots in respeot of which 
mesne profits have been calculated on the basis of actual produce 
were integral parts of the share purchased by the decree-holder ; 
and this view having been affirmed by this Court on appeal, the 
question is no longer open to discussion. The defendants other 
than defendants 2, 3, 2a and 30 are not' also before us, the 
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later -four defendants having appealed against the plaintiff with- 
out making the other defendants parties to the appeal, and we 
cannot make any order affecting their interest in their absence, 

The remaining contention, however, is one which ought to 
prevail. We may observe that no objection was taken in the 
Court below or before us with regard to the period limited by the 
terms of section 211 of the Code and the extended period of 
-over six years for which mesne profits have been allowed in the 
present case. No doubt, a claim for mesne. profits includes, and 
must include, interest on such mesne profits. This was pointed 
out by their Lordships of the Judicial Committee in the case of 
Grish Chunder Lahiri v. Soshi Shekhareswar Roy (1). Interest 
as forming a part of the mesne profits or damages cannot be 
allowed for any period subsequent to that limited by section 211 
of the Code, and, in the exercise of a proper discretion, the 
"higher rate of 12 per cent. should, in our opinion, cease after 
‘December 1899 when possession was obtained by the decree- 
‘holders. The usual rate of interest allowed by the Court on 
‘money decreed and pending realization by process or await- 
ing enquiry in ascertainment conducted by order of, or before the 
Court, is 6 per cent. only, and the.atcount must be taken to have 
been made up, as against the judgment-debtors, from the date 
‘when the decree-holders superseded them in possession of the 
land decreed. In other words, the penal rate, as we may call it, 
of 12 per cent. should terminate when the wrong doing of the 
defendants came to an end, eect the usual court rate should 
be allowed. 

The result is that mesne profits must be ascertained on the 
principles which we have indicated and whith were the principles 
adopted by the lower Court, but subject to a deduction of 5 
per cent, on the produce of the khamar lands. In making the 
calculation of interest, the higher rate of 12 per cent. will be 
Jimited to the annual amounts accruing from the 29th. March 
‘1893, up to the end of December 1899, year by year, and the 
lower rate of 6 per cent. will be applied from the 18th. January 
1900, up ito 7th. August 1905, the dates being taken from the 
decree of the Subordinate Judge. 

o- Costs will be in proportion to the success of the judgment- 


debtor ARpelanu a and the decree-holder respondents. 
A. T. M. Appeal allowed, 


(1) (1900) L. B. £7 I. A, 110 (124) ; I. L, B. 97 Oalo, 961, 
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Before Mr. Fustice Stephen and Mr. Fustice Mookerjes, 
RAMESHAR KOZR, akas DULPIN SAHEBA 
AND OTHERS 


v. 
GOBARDHAN LAL AND OTHERS * 


Sanad, construction of — Mohara-i, grant of—Revision of rent, if in perpciuity— 

Be eff — Res fudtoata—Oods of Civil Procedure (Act XIV of 1889), Soo. 13 

— Non-roalisaiion of rent for many yoart, affect of — Landlord and tenant— 

, Balta, agrscmóni to gay, ij and when logal. 

On the construction of the aenad, which recited that by a previous grant, 
Ha. 72 had been fixed as the ennual horse expenses of the lesse to be 
paid out of moharari rent of Rs 250, and as the lesseo had with the consent 
of the donor taken a. transfer of the stekarari interest, the sum of Re, 72 was 
to be annually set off against tke mokarari rent, and the remainder Rs, 178 
was remitted for the kitchen expenses of the lessee and for feeding the poor and 
occasional visitors and which concluded with the following statement, ris, 
“This sanad ia, therefore, granted to Shah,Pir Mahomed Saheb, as regards the 
remission of Ha. 250 being the amount of mokarari rent of mouzah Kaler, and 
according to this sanad, the Shah Saheb as well as his heirs shal! get acquittances 


year after year from my owtelary : 


Hold, that there was no ma-mntenanoe grant in perpetuity to the lewes or 
donee and his descendants from generation to generation, nor was there sven a 
maintenance grant to the donee and” his heirs, but that there wasa maintenance 
allowance granted to the donee aad his heirs then hing. 

Bilatmoni v. Shoo Perihac (1), Harihar Buhsh v. Uman Perehad (2), 
Dosibai v. Incardas (8), Rajah xmameshar Bubsh Singh v. Arjun Singh (4) and 
Raja Pudmanwnd Singh Behadosr v. Hayes (5) distinguished, 

Por Stephen, J—Where in a previous litigation the question was whether 
the heirs of the grantee were ertitled to claim the remission of rent and the 
mme question, that im as to & permanent remission of rent is raised in a 
swubeequent litigation by the transferees from the representatives of the original 
grantee, the decision in the former litigation does not amount to ret judicata, 

A claim for batia being a cla-m in excess of rent is not enforceable at law, 

Per Mookarjes, J.—The Bevenue Courts are Courts of limited jurisdiction, 
and notwithstanding the decision of the Collectorate Court, a suit may be 
brought in the ordinary Oivil Ocurt to establish the character of the land in 
suit, that is whether it is rent-free or rént-paying ; in other words, the Rerenus 
Court and the Civil Court are not Courts of concurrent or equal jurisdiction for 
the purposes of a sult to declare finally, whether the land 1s rent-free ar lable to 
pay rent. i : 


* Appeal trom Ap Decree No. 9099 of 1905, a decree of 
O. B. Pitter, Req t Judge at Gaye, dated the 20th tne 1008 affirming 
that of Habu D, Ô. Masumdar, Mcnaiff of Gaye, dated the Ist December 1904, 

(1) (2883) L. B. 9 I. A. 88 (85] j I. L, B. 8 Oulo, 664. , 
; (8) (1886) L. R. 14 L A. 7 (16) ; L L. R. 14 Oslo. 396. 

(8) (1891) L. R. 18 I. A. 23 ; T L. R. 15 Bom, 229, 

(4) (1900) L, R. 38 L A. Ly L 5, B. 28 AlL 194.7. T 

(5) (1901) L. B. 28 I. A. 159 ; L. L. B, 28-Oalo. 730. 


` 
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A decision of the Hevenhe Court may be evidenoe, but it is by no means 
oonolusive upon the issue whether the land is rent-free or rent-paying. 

Hurri Gueher Mooher]oe v. Muktaram Patro (D, Khugowlese Singh v. 
-Hoswin Buw Khan (3), Chundar Coomar Awndul v. Nuance Khanun (8), Ram 
JXiskori v. Baja Ram (4) and Ram Dass y Rash Monse (5) referred to. 

A maintenance grant is prima facis for the life of the grantee. 

Woodoyaditio v. Mind (6)and Rajah Rameshar Baksh v. Arjun Singh 
(7) referred to, 

But the presumption may be rebutted, either by the express provisions of 
the grant, or where the terms of the original grant are unknown, by long course 
of conduct of the parties concerned. 

Ham Chandra v. Jogendra Nath (8) referred to, 

When the relation of landlord and tenant exists between two persons in 
respect of any property, the mere non-payment of rent, though for many years, 
is not sufficient to show that the relationship of landlord and tenant has ceased, 

Troylwokho Tarines v. Mohima Chander (9), ahos Bakhsh v. Shaikh Janco 
(10), Ruago Lall v. Abdool Guffoor (11), Taha v. Sadashiv (12), Bama Charan 
v. Administrator- General (18), Degumber Aliter v. Raw Soonder Miter (14) and 
Thahooranss Dostos v. Bisheshur Mookerjoe (15) referred. to. 

Datta is not abwab, if it is merely an allowance for the exchange of sicca 
rupees into Company's rupees, the latter of which was introduced by Act XVIL 
of 1885, and the former ceased to be legal tender by Act XIII of 1886. If the 
rent claimed has been fixed before 1886, baita is prima facis not an &bwab, but 
if it has been fixed subsequently, it is prima facts an ebwab, 

Chuchen Sahoo v. Roop Ohand (16), Ram Saran Sing v. Gyan Sing (17) and 
Has Khelwan Singh v. Kumar Hai (18) referred to. 

Appeal by the Plaintiffs. 

Suit for rent. - 

The facts of the case appear fully from the judgments. 
Babus Umakah Mookerjee, Lachmi Narain and Kubhwant 


Sahay for the Appellants. 
Mr. Hug, Mr. Shureef and Babus Kak Krishna Sen and 
Chandra Sekhar Prasad Singh for the Respondents. 
C. A. V. 
The following judgments were delivered by 


Stephen J.—This appeal arises in a rent-suit brought by 
the appellant whose claim for three years' rent has been dis- 
(1) (1875) 15 B, L, B. 288 ; 24 W. B. 154. 


(3) (1871) 7 B. L. R 078 ; 15 W. R. P. O. 30, 
(8) (1878) 11 B. L. B, 484; 19 W. B. 822 


(4) (1908) I L. B. 26 AIL 488, 
(5) (1876) 25 W. B, 189. (8) (1874) 22 W. B, 925, 

(7) (1900) L. B. 98 L A. 1 pI L. B 38 AIL 104 — 
(8) (1905) 4 O. L J 899, (11) (1878) L L. R. 4 Valo. 814, 
(9) (1887) 7 W. B. 400. (13) (1882) I. L. B. 7 Bom. 40. 
(10) (1825) 34 W B. 886. (13) (1907) 6 O. L. J. 73, 

(14) (1856) 8. D. A. 817. 

(15) (1885) B. L. B F. B. 302 (821-823). — (17) (1887) 6 O. L., J. 687. 
(t8) (1848) B. D. A, 680. (18) (1893) 6 O, L. J. 687. 
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allowed in both Courts belcw. The rent is claimed in respect of 
three mourahs, originally *in the possession of one Maharaja 
Mode Narain Singh ; and the plaintiffs, as his representatives, 
are admittedly entittled to any rent that may be due in respect 
of them. The defendants, however, maintain that no rent is due, 
and that the matter in dispute is resyudicata, 

The facts of the casa are as follows :—Before the a4th. 
October 1859, one Shah Pir Mahomed Shah was in possession of a 
mokarari right in the mouzah in question at a rent of Rs. 250 
payable to Mode Narayan zs landlord, and he, on that’ day, remit- 
ted payment of all this rent in terms that we shall have to consi- 
der carefully hereafter. On the 18th. December 1859, Pir, | 
Mahomed conveyed all his interest to his wife Massamat Ladli 
Begum, from whom and her heirs, it passed by two sets of con- 
veyances to the predecessors in title of the defendants in the pro- 
portion four annas to the first and twelve annas to the second. ` 
The suit on which the plea of resjudicaía is based, was for the 
recovery of rent for the mcuzah in question, and was brought by. 
the widows of Mode Na-ayan against Ladli the widow of Pir 
Mahomed, his son, and two of his daughters, as his heirs in 1867. 
Since this suit no attempt hasbeen made to realise any rent for 
the land in question. 

On these facts the firs: thing to do is to determine what 
rights were created by Moce Narayan's sanad of 24th. October 
1859 ; next, to see how those rights were dealt with, and, lastly 
to see whether the litigatian of 1867 is a bar to the present suit. 

The sanad then commences with recitals showing that at the 
date it was made, Pir Mahomed had a mokarari right in the 
mouzah at a rent of Rs. 250, subject to a deduction of Rs 72 
allowed to provide for his expenses in keeping a horse. His right 
to this deduction is then ccnfirmed, and a further deduction of 
Rs. 178, the balance of the rent due, is '" remitted for the kitchen 
expenses of Shah Sahib, amd for feeding the poor and the occa- 
sional visitors. It then continues : ‘this sanad is, therefore, granted 
to Shah Pir Mahomed Sha:b as regards the remission of Rs. 250 
being the amount of the mokarari rent of mouzah Kaler, and 
according to this sanad :he Shah Sahib, as well as (or together 
with) bjs heirs shall'get Fa-agh Khattis (acquittances) year after 
year from my katchary." On behalf of the appellant it is argued 
that this document did no nore than give a maintenance grant to 
Pir Mahomed and heirs of his who were then alive. The res- 
pondent, on the other hanc, maintain that the grantor gave up 
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for ever his right to rent from the mokararidar, and, in fact, made 
the land lakhiraj. In considering the terms of the sanad, in view 
of these contentions, it is plain that if the sanad had stopped at 
the end of the first passage quoted above, the remission of rent 
would be a privilege personal to Pir Mahomed, and the construc- 
tion of the document for present purposes must, therefore, depend 
on its concluding passages quoted above. Interms the rights of 
the heirs are limited to the receipt of acquittances, but as this 
would be meaningless, I must read the passage as though the 
mention of Pir Mahomed's heirs had occurred after the first 
mention of his name. The result is that I take the remission of 
rent as granted to Pir Mahomed and his heirs, the term properly 
used to make the most extensive grant that the grantor was cap- 
able of making. Atthe same time what was granted was, in 
terms, only a remission of payment and this was coupled with 
an obligation to take annual receipts for the remitted rent which 
served both to preserve the landlord's right to receive rent and to 
record that rate of that rent as Rs. 250 a year. The whole must 
be read together, and the result is that I cannot regard the words 
of the grant as making the land lakhiraj, as the obligation to pay rent 
is preserved subject to the precedingegrant. What their effect was 
from a positive point of view, it is not easy to say. On well-known 
principles, common both to Hindu and Mahomedan Law, they 
certainly confer a right to a remission of rent to Pir Mahomed 
and his heirs living at thetime of the grant : and had the mouzah 
remained in the hands of Pir Mahomed's heirs, questions as to 
perpetuity might have arisen which I need not consider under 
the present circumstances. Some of the heirs at any rate had a 
right not to pay rent, but the obligation to pay it was not abo- 
lished and thus remained an incident of the tenure like any other 
covenant. Both Pir Mahomed and his heits may have hada 
right to transfer the tenure, but there is nothing in the sanad 
4o show that they had a right to transfer with it the exemption 
from payment of rent that they enjoyed. A consideration of the 
earlier part of the sanad confirms me in this view. The exemp- 
tion from payment of rent was granted to Pir Mahomed for apeci- 
fied reasons, namely to provide him with a horse allowance and 
to enable him to feed himself, the poor, and occasional visitors. 
These reasons might not apply to the grant of any thing to his 
heirs, but they: would apply still less to the enjoyment of the 
exemption by their assignees. We have been referred by the 
appellant to the decisions of the Judicial Committee in Rajak 
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-Rameshar Baksh Singh x. Arjun Singh (1) and Raja Pudmanund 
Singh v. Hayes (2), as authorities to show that where a grant is 
one for maintenance, words tending to show an absolute grant 
are- not to have their natural effect. The facts of the cases, 
however, in one of which the grant was for maintenance in 
perpetuity, and in the otaer of which there was a prohibition of 
alienation, seem too different from those before us to afford much 
aid in the construction of the present document. 

I have next to consider by what steps the heirs of Pir Maho- 
med divested themselves of their property in order to see 
whether anything occurred at the time of their conveyances to 
the predecessors in title af the defendants that can be considered 
as giving them a claim to the exemption enjoyed by their 
grantors. The property was dealt with, as far as we are con- 
cerned, in four deeds. As regards 4 annas the darmokarari right 
was transferred on roth January 1871, and the complete 
mokarari right on the 4th June 1882 to predecessors in title of 
the second respondent ; the darmokarari and mokarari rights in 
the remaining 12 annas vere sold to the predecessors in title of 


the second defendant or the 12th January 1871 and the 19th 


August 1878. The grantor£ in all the sales were Musst. Ladli or 
her heirs, and it is possitle that all of them were alive and heirs 
to Pir Mahomed at the time of the sanad of 1859, though this 
is not a matter of importance. The only deeds before us are 
those relating to the second set of sales ; those referring to the 
12 annas. In the earlie- of these, the conveyance of a darmo- 
karari right, Musst. Ladli herself, presumably relying on the 
decision in her favour in 1867, conveys as the assignee of Pir 
Mahomed and expressly states that the rent has been permanently 
remitted by the sanad of 1859, and undertakes to get the mouzah 
released, if attached, and to pay any jama fixed therefor. In the 
second conveyance, dated 19th August 1878, the principal 
grantors profess to be ecting as heirs of Musst. Ladli, deceased, 
and her possession of the property as her right is recited. The 
property conveyed is ail the rights they have therein; and 
though the remission of rent by Mode Narayan is recited, no 
mention is made of the possibility of the attachment of the 
mouzdh. There is nothing to show ithat the plaintiffs or their 
predecessors in title were in any way party to either set of deeds. 

Under these circumscances, I must suppose that the deeds we 
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have not seen correspond with those that we have ; and on a 
consideration of the latter, there can be no doubt that grantors 
of the tenures conveyed all the interests they possessed. What 
the effect of this may be, as far as they are concerned, we need 
not enquire: but there is nothing in the deeds that we have seen 
to suggest that the plaintiffs can be considered in any way a 
party to them ; or that affects the rights which we consider that 
the grantor of the deed of 1859, reserved for himself. 

The ground of res judicata put forward by the respondents 
remains to be considered. "This depends on the judgment of the 
Deputy Collector of Gaya in a suit in which the widows of Mode 
Narayan sued the widow and other heirs of Pir Mahomed for rent 
for the mouzah in question. The judgment is dated the 27th 
February 1867, and though it was appealed against and the 
matter was remitted by the High Court to the Judge of Gaya 
for a re-hearing, it ultimately stood. The decision turns entirely 
on the question whether or not the words “as well as his heirs” 
were an interpolation, and it was decided they were not. 'The 
effect of the deed was not considered, and on the very likely 
supposition that the defendants had all been alive at the time of 
the sanad, it is not easy to see how it could have been. But 
unless the assignees stood in the same position as the heirs, that 
is, unless the sanad enabled the heirs to assign the exemption from 
payment of rent with the rest of their estate, the decision cannot 
give them any rights. And this throws us back on the cons 
truction of the sanad, a matter that I have already considered, 
The respondents claim under the defendants to the suit litigating 
under the same title; but only as assignees of their tenure, of 
which I have held that an exemption from payment of the rent 
of that holding was not a part. Consequently, I hold that the 
plea of res-judtcata fails, 

The result is that the appeal must be allowed. The plaintiffs 
originally sued for certain cesses which they succeeded in re- 
covering in the first Court. The defendant appealed against this 
decision in the lower appellate Court but the appeal was not 
pressed, The plaintiff appellant sued for atta at a certain rate— 
a claim that was disputed by the defendants and which cannot 
be supported,—being, as it is, a claim in excess of rent. 

The appeal is, therefore, allowed and the decree of the lower 
Court must be varied by allowing to the plaintiff rent for the 
years 1308 to 1311 at the rate of Rs. 250 and cesses in proportion, 
The plaintiff must have interest as provided under section 67 of 
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the Bengal Tenancy Act to the date of suit and interest there- 
after till realisation at 6 per cent. Each party will pay his own 
costs in all the Courts. 

Mookerjee J.—The circumstances, which gave rise to the 
litigation out of which the present appeal arises, are not in contro- 
versy in this Court, and may be briefly narrated. In 1845, Raja 
Mode Narayan of Tikari, row represented by the plaintiffs appel- 
lants, granted a mokarart of mouzah Kaler to Sayed Kurshud Ali. 
The tenure was permanent and the rent reserved was Rs. 250 a 
year, fixed in perpetuity. On the 12th. August 1855, Kurshud Ali 
made a gift of his mokacart interest to his spiritual guide Shah 
Pir Mahomed Saheb. On the 24th. October 1855, Raja Mode 
Narayan Singh, granted a sanad to Shah Pir Mahomed, the legal 
effect of which is the sutstantial matter in dispute between the 
parties to this litigation. The deed recited that by a previous 
grant, Rs. 72 had been fixed as the annual’horse expenses of the 
Shah Saheb to be paid out of the mo£arartr rent of Rs. 250, that 
as the Shah Saheb had, wich the consent of Raja Mode Narayan 
taken a transfer of the moEarari interest, the sum of Rs. 72, was 
to be annually set off agains: the mokarari rent, and that the remain- 
der Rs. 178 was remittec Yor the kitchen expenses of the Shah 
Saheb and for feeding the 5oor and occasional visitors. The deed 
concluded with the following statement : * This sanad is, therefore, 
granted to Shah Pir Mahomed Saheb, as regards the remission of 
Rs. 250 being the amount »f mokarari rent of mouzah Kaler, and 
according to this sanad the Shah Saheb as well as his heirs shall 
get acquittances year after year from my cutchery.” On the 8th, 
December 1859, the Shai Saheb transferred his interest in the 
mokarari to his wife Ladli Jan Begum. After the death of Raja 
Mode Narayan and of the Shah Saheb, about the year 1866, the 
representatives of the former sued the widow, the son and the 
daughters of the latter for zent of the mokarari in respect of the 
years 1864 to 1866. The widow resisted the claim on the ground 
that not only the grantee Shah Saheb, but also, his heirs were . 
entitled to the benefit of the remission of rent conferred by the 
sanad ofthe 24th. October 1855. The son and the daughter 
appear to have resisted the claim on the ground that they were 
not Hable, as the mro&arazt had been transferred to their mother 
by their father during his Efe time, The plaintiffs questioned the 
genuineness of the sanad and asserted that in any event the 
words “as well as his heirs" in the concluding sentence of the 
sanad were interpolated. The Deputy Collector who tried the 
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case under Act X of 1859, held that the sanad was genuine, that 
there was no interpolation in it, and that the plaintiffs were -not 
entitled to claim rent against the heirs of the Shah Saheb. This 
decision was affirmed by the District Judge. Upon appeal by the 
plaintiffs to this Court, the case was remanded for retrial upon 
fresh evidence. The plaintiffs, however, did not prosecute the 
case before the District Judge, and he consequently affirmed the 
order of the Court of first instance on the ground that the 
plaintiffs had failed to adduce proof of the soundness of their 
objections to the sanad produced by the defendants. It does 
not appear that the landlords made any further attempt 
to realize rent from the heirs of the Shah Saheb. On the roth. 
January 1871, Ladli Jan, the widow of the Shah Saheb granted 
a dur-mokarart of four annas of the village to Baiju Lal and 
Gobardhan Lal, who sold their interest to Enyet Hossain, now 
Fépresented by the second defendant, on the 17th March 1882. 
On the 4th June 1882, the four annas of the mokarari interest 
which corresponded to the four annas of the Subordinate dur- 
mokarart was transferred to Enyet Hossain by the representatives 
of Ladli Jan. On the 12th January ,1871, Ladli Jan granted a 
dur-mokarari in respect of the twelve annas share of the village 
to one Sbam Lal, now represented by the first defendant. ` On 
the 19th August 1878, the twelve annas share of the mokarart 
which corresponded to the twelve annas share of the subor- 
dinate dur-mokarari was transferred to Sham Lal by the represen- 
fatives of Ladli. The result of these transactions was that 
on the 4th June 1882 the heirs of the Pir Saheb completely 
Jost all connection with the »wo&arary; till that date, the 
representatives of Ladli retained an interest in the four annas 
of the m okarari, the remainder of which they had transferred 
to Sham Lal in 1878. On the znd June 1904, the plaintiffs 
commenced this action for recovery of arrears of rent for the 
years 1308 to 1311 (1901-1904). Rent is claimed at the rate of 
Rs, 250-together with datia, that is allowance for the exchange 
of sicca rupees into Company’s rupees. The claim also 
includes the usual cesses. The defendants resisted the claim 
substantially on three grounds, namely, frst that upon a trug cons 
striction of the sanad of 1855, the rent had been remitted i in perpe- 
tuity, and the mokararí converted into a rent-free grant ; secondly, 
that the decision i in the litigation of 1866 operated as res- syjndtcata, 
ind thirdly, that as the plaintiffs had not realized any rent for more 
than twelve years, the plaintiffs were not entitled to enforce their 
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rights, if any. Objection was also taken to the claim for damages 
&c. The Court of first instance dismissed the claim for rent, 
but allowed the claim for cesses. Upon appeal by the plaintiffs, 
this decision was affirmec by the District Judge, on the ground 
that although the decision in the previous suit did not operate as 
res judicata, the sanad must be taken to have effected a perma- 
nent remission of the rent. The plaintiffs have now appealed to 
this Court, and on their behalf the decision of the District Judge 
has been challenged on -he ground that the sanad did neither 
extinguish the tenancy nor convert it into a rent-free grant, and 
that whatever tbe privileges of the heirs of the Shah Saheb 
might have been, the defendants, as transferees, are at any rate 
not entitled to claim any remission. This view of the effect of 
the sanad has been cont-overted on behalf of the respondents, 
andin addition, it has been urged that the matter is concluded by 
the decision in the rent suit of 1866 ; stress has also been laid on 
the fact that although the transfers took place in 1878 and 1882, 
no endeavour has been made by the landlords till the present 
suit was brought, to collect any rent from them. It is necessary 
to examine the question of res judicata first, because if the 
contention of the responcents upon this point is well founded, 
no other ground requires examination. 

As regards the binding character of the decision of the 
Reveuue Court in the rent suit of 1866, it is clear from.the decis- 
ion of a Full Bench of :his Court in the case of Hurri Sunker 
Mookeryee v. Muktaram Patro (1), that it is not conclusive upon 
the question, whether the effect of the sanad of 1855 was to 
create a rent-free grant ir. perpetuity in favour of the Pir Saheb. 
In that case, a suit was brought in the Civil Court under Bengal Act 
VIII of 1869 to recover rent at an enhanced rate after notice. As 
to a portion of the land, the defendant pleaded that it was rent- 
free. In a similar suit previously brought between the same 
parties in the Revenue Coart, whilst Act X of 1859 was in force, 
the right of the plaintiff to assess rent on this portion of the land 
had been expressly declared, and this declaration had been affirm- 
ed by the High Court. The question arose, whether the decision 
in the suit under Act X of 1859 operated as res judicata, It was 
held by the majority of the Full Bench that although the decision, 
might be evidence, it was by no means conclusive upon the issue, 
whether the lands was rent-free or rent-paying, This conclusion 
was founded on the ground, that the Revenue Courts were Courts 
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of limited jurisdiction, and notwithstanding the decision. of the 
Collectorate Court, a suit might have been brought in the 
ordinary Civil Court to establish the defendant's right to thisland as 
lakhiraj ; in other words, the Revenue Court and the Civil Court 
were not Courts of concurrent or equal jurisdiction for the 
purposes of a suit to declare finally, whether the land was 
rent-free or liable to pay rent. In the case before us, if the decision 
of the Revenue Court in the suit of 1866, had been in favour of 
the landlord, it would undoubtedly have not operated as above, in 
a subsequent suit in the Civil Court at the instance of the tenant 
for the trial of the issue, whether the tenure was rent-free. If so, 
it does not make any difference in principle, that the decision of 
the Revenue Court wasin favour ofthe tenant. This view is 
supported by the decision of their Lordships of the Judicial 
Committe in Khugowlee Singh v. Hossein Bux Khan, (1), and by 
the decision of a Full Bench of this Court in Chunder Coomar 
Mandul v. Nonnee Khanum (2), [see also Rant Kishori v. Raja 
Ram (3)]. The result might have been different if the previous 
rent suit had been tried, not by a Revenue Court, but by a Civil 
Court, [Ram Dass v. Rash Monee (4)]. The question of res judicata, 
therefore must be answered against the respondents. It may be 
observed, that this point might have been answered against them 
upon a much narrower ground, namely, that the question now in 
controversy is, whether the transferees from the representatives of 
the original grantee are entitled to claim a permanent remission 
of rent, whereas the controversy in the litigation of 1866 was, 
whether the heirs of the grantee were entitled to claim thè re- 
mission. I prefer, however, to rest my decision of this question 
upon the broader ground which entitles the plaintiff to raise the 
whole question of the genuineness as well as the legal effect ‘of the 
sanad of 1855, whereas, if the decision was based on the narrower 
ground, the only question open would be, whether the sanad of 
1855 created a rent-free grant the benefit of which could be 
claimed not only by the grantee and his heirs, but also by their 
assignees, 

The next question, which requires decision is, what was the 
effect of the grant of 1855. The sanad recites in the first place, 
and confirms a previous allowance of Rs. 72 annually of which 
the Pir Saheb was in enjoyment ; this allowance was apparently 
paid by the Raja out of the mokarari rent, but there is nothing to 
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indicate that it had been made a charge thereupon. The sangd - 
next retites that the Pir Saneb had acquired the swo&arari with. 
the approval of the Raja, and had consequently become liable 
for the payment of Rs. zzo a year as rent. The sanad then , 
directs the sum of Rs. 72 to be set off against the annua] rent,- 
and remits the balance, Rs. 178 annually for the maintenance of 
the Pir Sahib and to enable him to feed the poor and occasional . 
visitors, If the deed had stopped here, there can be no question, 
in my opinion, that the remission could be construed only as 
a personal one, to last only during the life-time of the grantee. 
The cases of Woodoyaditio v, Mukoond (1), and Rajah Rameshar 
Baksh v. Arjun Singh (2), irdicate that a maintenance grant is 
prima facie for the life of the grantee, although no doubt, as 
shown in Ram Chandra v, Jygendra Nath, (3), the presumption 
may be rebutted, either by the express provisions of the grant, or 
where the terms of the original grant were unknown, by the long 
course of conduct of the parties concerned. In the case before 
us, is there anything to indicate that the remission was perpetual, . 
and the intention of the lanclord was to convert the rmeo£arari 
into a perpetual rent-free grent? On behalf of the landlord, re- 
‘liance is placed upon the concluding words of the deed which 
make it obligatory upon the holder of the tenure to get acquit- 
tances year after year from the office^of the landlord. This 
undoubtedly shows that the landlord had no intention to make a. 
rent-free grant; the deed assumes tbat the rent would accrue; 
due every year and that the holder of the tenure should take an 
acquittance therefor. Reliance on the other band is placed on, 
behalf of the defendants, upon the words which entitle the Pir 
Saheb and his heirs to get acquittances, and it is argued. 
that this indicates that the Pir Saheb and his heirs were granted a 
maintenance allowance in perpetuity. It will be observed, how- 
ever, that there is no mention of the heirs in any previous por- 
tion of the document; no reference is made to them in connec- 
tion with the annual allowance of Rs. 72, nor is their existence, 
even limited at, in connection with the remission of Rs. 178. 
It is unlikely, that if the grartor should have intended. to make 
any maintenance grant in perpetuity in.favour of the heirs of 
Pir Saheb from generation to generation, they should not be 
mentiorfed anywhere in the deed, except incidentally in a clause, 
jun to the grant of acquittances receipts. Tus learned 


(h iora a W. E a ` 
(8) (1900) L. B. 38 1. AY L. R. 28 All. 194. d 0064 d ace. 


You. VILJ .  NIGH OOURT. 


vakil for the appellants suggested with some plausibility, that 
the words ‘my warisan’ (heirs) were interpolated and that, that 
was the only place in the deed where the words could be safely 
interpolated. It is, however, not necessary to deal with this 
matter in detail, first because a similar contention was not estab- 
lished in the litigation of 1866, and secondly because, although the 
appearance of the deed in the particular portion, where the dis- 
puted words occur, may not be quite free from suspicion, there 
are no facts found, upon which this Court could come to any conclu- 
sion on the point. Even if we take the deed, however, asit 
stands, it is to my mind reasonably plain, that there was no main- 
tenance grant in perpetuity to the Pir Saheb and his descendants 
from generation to generation. The cases upon which reliance 
was placed, namely, Bilasmani v. Sheo Pershad (1), Harihar 
Buksh v. Uman Parshad (2), and Dosibai v. Jshtear Das (3), are of 
no assistance to the respondents; they turned upon the con- 
struction of deeds executed under totally different circumstances 
and couched in entirely different language. As I have already 
pointed out, there is no grant in this case of a maintenance 
allowance, to be enjoyed from generation to generation, noris there 
even a maintenance grant to the Rir Saheb and his heirs. The 
construction, most favourable to the respondents which could 
possibly be put upon the deed, would be to hold, that there was 
a maintenance allowance granted to the Pir Saheb and his heirs 
then living ; if it was intended to do anything more, whether it 


might not bea violation of the rule against perpetuities, may be. 


a question of some nicety. I do not think itis possible to hold, 
that there was a grant in perpetuity to the Pir Saheb which 
would operate as an absolute grant, with the result that the 
maintenance,allowance could be transferred to a stranger. Even 
if we assume, however, that the grant was of this description, the 
respondents are in this difficulty, that the right to receive main- 
tenance has not been transferred to them ; they have purchased 
nothing beyond the tenure, and asthey have not acquired the 
right to receive the allowance, orto have it set off against the 
rent as it falls due, they are liable to pay rent to the plaintiff. 
My conclusions, therefore, are, frst, that the effect of the deed 
of 1855 was not to destroy the tenure and to substitute for it a 
rent-free grant in perpetuity, no matter, whether the property 
continued in the possession of the Pir Saheb or his heirs or their 
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assignees ; seeond/y, that if the deed created a maintenance 
allowance intended to last 5eyond the life-time of the Pir Saheb, 
it might only operate as to the heirs, then living ; and thirdly, 
that if the deed be construed to have created an absolute grant- 


. of maintenance allowance. alienable at the option of the grantee- 


or his representatives, the defendants have not acquired any’ 
right thereto under their purchases. In any view of the matter, 
the defendants are not entitled to a set off against the rent due 
on the smo£arari, and they have consequently no substantial 
defence to the claim of tae plaintiff. Much stress was laid on 
behalf of the respondents upon the circumstance, that no rent 
has been claimed for many year past, and that not only were the 
landlords defeated in their suit against the heirs of the Pir 
Saheb, but that they have not at any time demanded rent from: 
the assignees of the heirs whose title accrued in 1882. It is well 
settled, however, that whea the relation of landlord and tenant 
exists between two persons in respect of any property, 'the mere 
non-payment of rent, though for many years, is not sufficient to 
show that the relationshrp of landlord and tenant has ceased. 
[See Zroyluckho Tariee 7. Mohima Chunder (1), Elakee Buksh 
v. Shaik Fanor (3), Rungo Lall x. Abdool Guffoor, (3), Tatia v. 
Sadasktw (4), Bama Charan v. Admintstrator-General, (5). In 
the case last mentioned, a decree for rent was made, although no 
rent had been paid for nearly half-a-century. [See also the ob- 
servations in the case of Dezumber Mitter v. Ramsoonder Mister (6), 
referred to with approval by Peacock, C. J, in Xakooranee 
Dossee v. Bisheshur Mookzrjes (7). It is clear, therefore, that 
the plaintiffs are entitled to claim rent from the defendants. As 
regards the amount claimed, it is clear, that the data must be 
disallowed. It was ruled Ly the Sudder Court in Chucken Sahoo 
v. Roop Chand (8), that betta is not an abwab, if it is merely an 
allowance for the exchange of sicca rupees into Company's rupees 
the latter of which was in-roduced by Act XVII of 1835 and the 
former ceased to be legal tender by Act XIII of 1836.. If the 
rent claimed has been fixed before 1836, batta is prima facie 
not an abwad, but if it has been fixed subsequently, it is 
prima facie an abwab. [See also Ramsaran Sing v. Gyan 
Sing (9) and Ram Khekcan Singh v. Kumar Rat (10). In the 
(1) (1867) 7 W. B. 400. (6) (1858) B. D. A. 617. TR 
(3) (1875) 24 W. R. 880, (7) (1865) B, L. R. F. B. 203 at 821-8 22 
(3) (1878) I. L. R 14 Oalo 8le. (8) (1848) B. D. A. 680 


(4) (1882) 7 I. L B. 7 Bom. 40. (9) (1887) 
(5) (1007) 6 O. L. J. 72. (10) (1892) 0 


680. 
J. 637. 
J, 667, 


Vou. VII] — HIGH COURT. 


case before us, the tenancy originated in 1845, the plaintiffs, 
therefore, are not entitled to claim any atta on the rent fixed. 

_ The result, therefore, is that this appeal must be allowed, the 
decree of the District Judge varied and a decree made in favour af 
the plaintiffs for rent for the years 1308-1311 at the rate of 
Rs. 250 annually and cesses in proportion. The plaintiffs will 
also have interest under section 67 of the Bengal Tenancy Act up 
to the date of suit, and interest thereafter upon the total amount 
decreed at the rate of 6 per cent. per annum up to the date of 
realisation. Each party will pay his own costs in all the Courts. 
B. M. ~ Appeal allowed. 
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Bit for redemption — Mortgago desd, consiruction of —Oompound interest — Mainte- 
nanos cow—  Emhasosd Goverament revoauo—Arreare of réxi — Rani, 
statuto barred or othorwise—Previows swit for possesrion—Accownt Aled 
therein — Kstoppel—Hecovery of costs thersof —Praotioe—Poini not taken 
before either of the lower Courts, tokether the same was open before their 
Lordships. 

On the true construction of clause (4) of the mortgage-deed, which provided 
„that ‘in oase of default fn payment by me (mortgagor) of instalments of interest 
at the time herein appointed, the mortgages shall have immediately. on such 
default, power elther to recover the whole of his principal, interest and (ed 
marid munaja mashura) further interest on the said interest according ta the 
rate herein fixed, Ae ae Es ss ^e j or the 
seid mortgages shall in default of payment of the instalment ot instalments ot 
intere t aforesaid take possession of the mortgaged property ; thelr Lordships 
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agreed with the lower appellate Court that the mortgagor was not Hable for 
compound interest since the mor-gages entered luto possession of the mortgaged. 
premises, : 

Their Lordships upheld the concurrent finding of both the lower Courts 
that under the mortgage deed in zhis case, the mortgagee was entitled to get 
from the mortgagor over and atove the usufruct of the mortgaged property, 
the amount paid by him on socotnt of maintenance and enhanced Government 
rerenue, 

Under clanse (10) of the mortgage deed in question, which provided that 
* whenever after the term of the mortgage or during the sad term I (mortgagor) 
pay to the mortgagee in any Mali fasi (tallow season) i0 ,0n the month of Jeith, 
the whole of the mortgage mone; and the whole of interest together with 
Government revenue, arrears of rent, and takari advances due from tenants, 
and other expenses inourred urder the terms of this document, without 

raising any objection of law such as limitation, eto. I, the mortgagor 
shall haye power to redeem the martgaged property, their Lordahipa agreed 
with the lower Courts that the mortgages was entitled against the mortgagor 
to arrears of rent due from tenante even where suoh arrears ware statute-barred 
as aguinst the tenants. 

The mortgagee brought a suit against the mortgagor alleging that at the 
date of the suit there was due to hams sum of Ba 88,087-19-8} and praying for 
a decree for possession of the property or in the alternative for recovery of that 
sum with further interest. A Oommimioner appointed to make up the acoounts 
reported that'Bs. 88,087-9-8j wera gue to the mortgagee at the date of the salt, 
The Oourt in giving judgment held that there was no necessity for passing an 
order as to the amount due ander -he mortgage beyond saying that the account 
was correct and then proceeded to give the mortgagee a decree for possession. 
The amount alleged to be due Sy the mortgagee and found due by the 
Commissioner was arrived st by calculating compound interest on unpaid 
instalments of interest, It was contended by the mortgages in a subsequent 
suit brought against him by the mortgagor for redemption of the mortgaged 
property, that the decree in the previous suit must be accepted as settling the 
amount due to the mortgagee on ths date of that sult, 

Held, by their Lordshipa, who adopted the concluafon of the lower ERE - 
Court, that nothing had occurred ia tke previous suit to raise an estoppel against 
the mortgagor and, therefore, he m-ght in the subsequent suit show 1? he could, 
that under the terms of the deed compound interest was not payable. 

The mortgages was not entitle. to-recover the costs of the previous suit in 
the absence of any provimon in tha; behalf in the mortgage deed. 

A point not taken by a party before either of the lower Courts was not 
open to him et the time of the hear-ng of the appeal before their Lordships, 


Consolidated appeals from two decrees of the Court of the 
Judicial Commissioner of Cudh (July 27, 1904), which varied 
a decree of the Court of the Subordinate Judge of Bara Banki 
(November 29, 1902). 

The principal question invalved in the caso was the scitis 
ment of the terms on which the-above-named Muhammad. 
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Naseem, hereinafter called the appellant, was entitled to redeem 
a mortgage, dated September.30, 1885. 

The said mortgage was executed by Chaudhri Imdad Ashraff 
in favour of the above-named Mirza Muhammad Abbas Ali 
Khan, hereinafter called the respondent. The property mort- 
gaged, was the whole village of Ilyaspur, an 8 anna share in the 
villages of Husainabad, Patti Yakub, and Karmeman, anda 6 
anna share in the village of Olhepur. The term of the mortgage 
was for 10 years the amount of the mortgage-money was 
Rs. 29,000 and the rate of interest payable was Rs. 0-13-4 per 
mensem, 1.4, 10 per centum per annum. The material clauses of 
the mortgage-deed were the following :— 

(I. The gross-rental of the entire village andthe shares 
in the villages that are mortgaged amount to Rs. 6,003-8-6 ac- 
cording to the (semtndari), assessment (teradud) of 1293 Fasli ; 
and after deducting Government revenue and other expenses, 
the net profits of the said village and shares amount to 
Rs, 3,640-5-6. 

(IIT).—Às the said mortgagee has entered into this mortgage 
transaction on the faith of the statements made by me, the mort: 
gagor, without himself making any énquiry into the rental, etc., 
of the mortgaged village and shares, he shall have the right to 
realize before the expiry of the term of mortgage, by aid of the 
Court, the entire amount of principal with interest from me 
(personally), as well as from the mortgaged property and every 
other movable and immovable property of any kind belong- 
ingto me, together with costs and future interest at the rate 
stipulated for in this deed, if on enquiry by the mortgagee, made 
now or in future, the rental, expenses, and profits stated by me, 
be found to be deficient or in excess (#.¢., the rental and profits be 
deficient and the expenses be in excess). - 

(IV).—That. without making any excuse based on earthly 
and heavenly calamities, or of drought, hail-storm, etc, I, the 
mortgagor, shall pay the interest every year at the rate of 14 
annas 4 pies percent. pet mensem amounting.to Rs. 2,900 per 
annum, by two equal instalments payable every-six months to the 
mortgagee at Lucknow-till- the redemption of the mortgage. -In 
case of default.in payment by me of the instalments of interest 
at the tithe herein appointed, the mortgagee shall have, im: 
mediately on such default, power either to recover the whole of 
hie:printipal, interest, and (sud mastd tunafa maskura) further 
interest on the said interest according to the rate herein fixed, 
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by aid of the Court from myself as well as from the mortgaged 
property and from my cther properties of every description, 
movable and immovable, together with costs of the suit, future 
interest at the fixed rate o7 13 annas 4 pies as provided for in this 
document, and interest accruing due during the pendency of the 
suit till liquidation of the whole demand in the execution de- 
partment at the aforesaid rate, without waiting for the expiration 
pf the term of ten years provided for in this document, to which I 
and my representatives shall have no objection; or the said 
mortgagee shall in default of the payment of the instalment or 
instalments of interest aforesaid take possession of the mortgaged 
property. 

..— (V).—That in the case of taking possession of the mortgaged 
property the mortgagee aforesaid shall have power immediately 
to have his name recordec in the Revenue papers in place of 
mine by mutation proceecings, costs of the proceedings being 
payable by me. 

(VI).—That after coming into possession of the mortgaged 
property, the mortgagee sFall have power as my representative 
in interest, to manage the property, to collect all the income of 
the village and shares mortgaged, vis, rent (mal), sewat, and 
semindari dues, to eject tenants, to enhance or reduce rents, to 
make wells, to build houses of tenants, to advance fakavs, to let 
the mortgaged property on /&i£a, and to dismiss or appoint 
Patwari and Chaukidars. 

(VID).—That while in possession of the mortgaged property, 
the mortgagee aforesaid ahall, after payment of Government 
revenue and other amounts assessed by the Government which 
may hereafter be assessed cr fixed by the Government, as well as 
the village expenses, pay oF the establishment kept for making 
collections in the mortgeged property, costs of litigations, ex- 
penses incurred in settlirg tenants, building their houses, and 
making wells and éakavé advances, etc., appropriate the balance 
towards the interest of the mortgage-money, irrespective of the 
fact that such balance exceeds the amount of interest due at the 
rate aforesaid ; but if the said balance fall short of interest at the 
rate fixed by this deed, I skall be liable for the deficiency. 

(VIII).—Thbat the sem'ndart dues which the said mortgagee 
realizes as my representative while in possession of the mortgaged 
property shall be disregarded in ascertaining the amount of in- 
terest received by the mortgagee and the declarant shall not call 
upon him to account for ths same. 
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` (IX),—That if during the time that the mortgagee is in 
possession the income of the mortgaged property is reduced or 
lost (entirely) owing to drought, hail-storms, néw settlements, or 
other accidents, or if the mortgagee has to pay the Government 


revenue, etc., from his own pocket, or if any rights of interest. in ` 


the mortgaged property are attached and proclaimed for sale in 
execution of any decree, or if the whole or any part of the mort- 
gaged property passes out of my ownership on the claim of any 
person under the orders of the Government, then in all such 
cases the mortgagee shall have the right to recover the principal 
and interest together with other expenses specifed in this deed 
from me personally and from the mortgaged property, as well as 
from my other properties of any description. I and my representa- 
tives shall have no objection to pay the same. 

(X)—That whenever after the term of the mortgage or 
during the said term I pay to the mortgagee in any khaki fasl 
(fallow season) 1.e., in the month of J eith, the whole of the mort- 
gage-money and the whole of interest together with Government 
revenue, arrears of rent and /a&avi advances due from tenants, and 
other expenses incurred under the terms of this document, with- 
out raising any objection of law such as limitation, etc. I, the 
mortgagor shall have power to redeem the mortgaged property. 

(XI)— That I shall have power to pay the principal mort- 
gage-money within the term of the mortgage by instalments, 
provided the amount of such instalment is not less than a 
thousand rupees, and interest on the instalments paid shall be 
credited to me in the account. | 

(XID.—That during the continuance of the mortgage and 
after the redemption of the mortgaged property, I and my re- 
presentatives shall have no claim to any income, profits or dama- 
ges of any description against the mortgagee or his representa- 
tives. 

On November 4, 1886, the mortgagor paid Rs. 2,699-8-o0 on 
account of principal and from April 4, 1886, to May 29, 1892, he 
paid various sums amounting to Rs. 13,461 on account of 
interest.- l 

On September 15, 1892, the mortgagee sued the mortgagor, 
who had failed to pay the instalments of interest in accordance 
with the terms of the mortgage-deed, for possession of the mort- 
gaged property. On September 18, 1893, his claim was decreed 
with costs amounting to Rs. 1765-2-0 by the District Judge of 
Éyzabad and on January 27, 1894, the -mortgagee ‘obtained 


e* 
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possession of the mortgaged property. The following were the 
issues fixed in that suit :— : 

"I, Is the account filed by the plaintiff correct ? 

*2, Ifnot, what sum is due to plaintiff, or rather what sum 
is due to plaintiff under th2 mortgage-deed ? ” 

The judgment of the District Judge of Fyzabad ran as 
follows ;!— _ , 

1 Cram, —For possession of the "property mortgaged, specified. 
in the margin, entire village Ilyaspur and half of the shares in- 
villages Husainabad, Patti Yakub and Karmemau, and of 6 annas, 
share in village: Olhepur, Fargana and Tahsil Haidergarh, District 
Bara Banki, or for Rs. 33.088-13-34 principal Rs. 26,300-8 and 
interest Rs. 6,788- -5-34 on a bond dated 30th September 1885, 

Judgmenit.—As to the issues fixed, the: defendant agreed to. 

accept the oath of Har Farshad. Har Parshad has taken the 
oath adversely te defendant, so the accounts are filed by plaintiff 
(is. as corrected by-the Zommissioner) must be regarded as 
accurate. 
"AS plaintiff sues for possession, I give a decree for possession 
of the mortgaged property as claimed. There is no necessity for 
passing any order as to the amount due under the mortgage to, 
plaintif, beyond saying that the.account filed by plaintiff after. 
the correction reported by the Commissioner is-correct. 

Decree for possession of property in suit in favour of 
plaintiff with costs.” 

On June 1r, 1894 thesame District Judge dismissed, with 
costs amounting to Rs. 201-6-o, an application for review of judg- 
ment which had been filed by the mortgagor. 

_ The mortgagor on December 21, 1899 sold the village of 
Ilyaspur to the appellant, who on June 5, 1900, tendered a sum 
of Rs. 37,000 to the mortgagee in redemption of the mortgage, 
The tender was refused. "ED 

On June 12, 1900, the mortgagor and the appellant institu- 
ted against the respondent *he present suit in the Court of the 
Subordinate Judge of Bara Banki for redemption on payment of 
Rs. 27,289-1-5, in accordance with accounts annexed to the plaint. 

In defence the respordent filed a written statement. He 
did not deny the right to redeem, but claimed that he was 
entitled to receive on redemption over Rs. 50,000. The points 
in dispute are sufficiently irdicated by the issues, which were as 
follows :— 

I,—Has the amount due to the defendant been settled in 
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former sult ín re Mirra Muhammad Abbas Ali Khan v. Chaudhri 
Imdad Ashraf? 

II.—If so, is the matter res judicata f 

IIL—Is defendant entitled to (a) interest and (b) compound 
interest on the amount due to him on the date he obtained 
possession ? 

IV.—If so, at what rate? 

V.—Has defendant cut down any trees, and if so, of what 
value ? 
-  VL.—Is defendant liable to be debited with such value? 
-  ViL-—Are there any, and what arrears of rent due from 
tenant? and is defendant entitled to the same ? 

VIIL—Is defendant entitled to get from the plaintiff over 
and above the usufruct of the mortgaged property, the amount 
paid by hi on account of gusara and enhanced Government 
revenué ? 

IX.—What amount is defendant entitled to get before 
plaintiff can obtain redemption ? 

X.—Did plaintiff tender Rs. 37,000 to the defendant on the 
gth June 1900, and was the tender proper and sufficient to pày off 
the mortgage ? 

| XIL—If 80, what is the effect of defendant's refusal to` receive 
the amount ? . 

On November 29, 1902 the Subordinate Judge delivered his 
judgment. He decided the first and second issues in favour of 
the plaintiffs. On the third and fourth issues he decided that 
ón the true construction of clause 4 of the mortgage-deed com- 
pound interest was payable at the rate of 10 per centum per 
annum. On the fifth and sixth issues, he allowed the mortgagor 
a ‘sum of Rs. 100. On the seventh, he held that Rs. 225-3-3 
should be allowed to the mortgagee for arrears of rent. He 
decided the eighth issue in favour of the mortgagee in the follow- 
ing terms :— 

“The gusara item the plaintiffs have already allowed in their 
abstract of accounts annexed to their plaint. This matter is not 
under controversy and as to the question of Government 
Revenue at the enhanced rate, I think the defendant is entitled 
to charge it on the plaintiffs." Clause 4 of the mortgage-deed 
supports his demand, and I answer this issue in'the affirmative." 

On the ninth issue, he allowed the mortgagor credit for rent 
on.plots 'of land cultivated by the mortgagee. He decided the 
tenth and eleyenth issues in favour of the plaintiffs. In the 
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Court of the Judicial Commissioner at the hearing of the appeals 
the mortgagee admitted tae fact of the tender having beer 
made. 
By his decrée he ordered an account to be taken on the basis 
of the above findings and dscreed redémption on payment of the 
amount determined by that account. ; 
Both parties, thereupon, appealed to`the Court of tho 
Judicial Commissioner of Oudh, which Court heard the two 
appeals together and delivered judgment on February a2, 1904; 
It held that on the true cofstruction of the mortgage-deed com- 
pound interest was not payzble in the event of the mortgagee 
taking possession Of the mortgaged property. Their Lordships 
upheld that finding and agreed with the following reasoning for 
the same :— : 
“ It- was contended of behalf of the plaintiffs that the expres- 
sion sud masid munafa maskura ka in clause 4 does not mean 
compound interest at all. I cannot accept this contention. The 
word msnafa is used in the deed as a euphemism for interest and 
the literal translation of these words is "further interest of (or 
on) the interest." It appea-s to me quite clear that if the mort-. 
gagee had not taken possessibn under the last part of clause 4; 
he would have beet entitled to claim compound interest, but 
this clause givesthe mortgagee two alternatives, he may either 
süé for principal, interest and compound interest and costs, etc., 
or take possession of the property, but he cannot do both. Upor 
taking possession, the rights of the mortgagor and himself are 
regulated by clauses (s) to (10) and as nothing is said about 
compound interest in any of those clauses, the mortgagee cannot 
claim compound interest in case the net profits fall short of the 
interest. The provision in Clause 7 that the mortgagee may take 
the balance or net profit in lieu of interest seams to mean that 
he may take in lieu of simple interest on the amount of the 
principal for the time being -emaining unpaid, and not as con- 
tended by the mortgagee, interest upon the principal and 
interest. due at the time when the mortgagee took possession. 
The effect of clauses 7 and 1o taken together is that upon 
redemption,in case the net profits have been less than the 
simple interest payable under the deed, an account must be 
taken of those profits [fcr the period during which the 
mortgagee was in possession], but in case the net profits have 
been equal to or greater than the' simple interest then no 


.account need be taken of them "for the period. In both cases 
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the mortgagor must upon redemption pay to the mortgagee the 
gmount due from -the tenants on account of rent or advances, 
the amount of any additional revenue imposed by Government 
on a resettlement of the land, and any sums decreed against the 
property and paid by the mortgagee. The Subordinate Judge 
held that compound. interest was payable up to the date on 
which the mortgagee took possession, because he did not see 
why the stipuldtion for compound interest should apply only 
if the mortgagee sued for his money and not if he took posses- 
sion. But the answer to this view is that the mortgagee is 
clearly given a choice of two remedies and having elected to 
take possession he cannot claim the benefits of the other. alter- 
native. The terms of the contract so. construed may seem 
rather strange, but the contract must bé interpreted as it is and 
not according to any notion of what would have been a reasonable 
arrangement. The deed as it stands provides for compound 
interest only in the case of a suit brought by the mortgagee on 
the occurrence of a default in payment of interest. 

Mr. Jackson on behalf of the mortgagee admitted -that ac- 
cording to the construction of the deed, which Ihave adopted 
the interest due tothe mortgagee while in possession has been 
recovered out of the profits and he said that an accoynt should 
not be taken for that period.” 

It upheld the finding of the Suboidinabs Judge on the first 
` and second issues relating to res judicata for the following 
reasons, which were adopted by their Lordships in upholding 
that finding :— 

"On September 15, 1892, the E brought a suit 
against the mortgagor alleging that there was then due to him 
a sum of Rs. 33,087-13-34 and praying for a decree for possession 
of the property orin the alternative for recovery of that sum 
with further interest. A Commissioner appointed to make up 
the accounts reported that Rs. 33,087-9-84 were due to the mort- 
gagee at the date of the suit. The Court in giving judgment 
held that there was no necessity for passing any order as to the 
amount due under the mortgage beyond saying that the account 
was correct and then proceeded to give the mortgagee a decree 
for possession. The amount alleged to be due by the mortgages 
and found due by the Commissioner was arrived at by calculating 
compound interest on unpaid instalments of interest. It is con- 
tended by the mortgagee in the present suit that the decree in 
the previous suit must be accepted as settling the amount due to 
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the mortgagee on September 15, 1892, It has often been held that 
when.a mortgagee sues for possession as mortgagee, the Court 
should not determine the amount then due, but should leave. 
the accounts to be settled when the mortgagee sues-for sale or, 
foreclosure or the mortgagor sues for redemption. It “appears 
to me quite clear that the Court.did not in the ‘suit brought by- 
the mortgagee decide the question .of the amount due to the 
mortgagee. It expressly refrained from doing so. It may be that 
the. mortgagor did not in that suit dispute the right” of the. 
mortgagee to compound incerest, but nothing has occurred to raise 
an estoppel against him and therefore he may now show if he can 
that under the terms of the deed compound interest is not payable.'^ 

The finding of the Subordinate Judge as to the value of the 
trees was accepted ; and it was not disputed that rent for land. 
cultivated by the mortgagee was properly allowed. The mort- 
gagee was also allowed credit for the amount paid by him for. 
maintenance, for enchanced Government revenue and for muta-, 
tion of names, and also for the costs of the previous suit. Án. 
order was made remanding the case to the Court of the Subordi- 
nate Judge to report what amount was due to the mortgagee on. 
the date of the tender, end, if the amount tendered was in- 
sufficient, [what amount would be due to the mortgagee on the: 
ISth June, 1904,] and if the amount tendered was sufficient,: 
and the plaintiffs so desirec, what amount was due to the mort- 
gageo after debiting him with the. gross profits for the perd. 
subsequent to the tender." 

On April 7, 1904 the Subordinate Judge returned his' find: 
ing. .He decided that the -ender was insufficient and that on the 
sth January, 1904, the sum due to the mortgagee. wax, 
Rs. 41,040-6-3, and in addizion the arrears due from tenants, the 
amount of which could nct be ascertained, and that the same 
amount would be due to the mortgagee on the rsth June, 1904. 
The following were his -easons, with which their Lordships 
agreed, for his finding, which was upheld by their Lordships, in 
connection. with arrears of rent, whether statute-barred or other- 
wise, due to the mortgagor : 

It is admitted on beha f af the parties that the Wiortgagén did 
not advance any money a3 Zakavi. It was further admitted that at. 
the end of .1307 Fasli the araount due from the tenants on account 
of arrears of rent was Rs. 301-2-9, out of which the recovery of 
Rs.190-3 was barred by limitation, while the recovery of the. 
remaining sum of Rs, 110-¢-9 was not so barred. ` ‘ 
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It was contended on behalf of the plaintiffs that the mort- 
gagee could get Rs. 110-5-9 only. 

The roth provision of the mortgage-deed runs thus :— 

“ When in the Jeith fallow season whether within the speci- 
fied term or after it has expired, I pay to the said mortgagee the 
whole principal and interest with the revenue and amounts due 
from the tenants on account of advances or arrears of rent and 
other expenses according to the terms of this deed, without legal 
objection as to limitation, &c., (bila usr a ganoont hadde samaet 
waghatra ke), then I shall be entitled to redeem the mortgaged 
property. Iam,therefore, of opinion that the mortgagee is entitled 
to get the money due to him from the tenants on account of arrears 
of rent, whether its recovery is barred by limitation or not." 

In the meantime both parties had applied to the Court of the 
Judicial Commissioner of Oudh for a review of judgment. The 
following is taken from the order of the Court passed on the 
plaintiffs’ application : 

* The first, second and third paragraphs of the application 
refer to the costs decreed to the mortgagee in the previous suit, 
We held that the amount of those costs should be taken into 
consideration in calculating the amount due to the mortgagee. 
It is said that the mortgagee did not claim those costs in the 
present suit and the reason may be, as the applicants allege, that 
the mortgagee has taken out execution of the decree which he 
obtained. . . 
^ *In writing the judgment, I certainly omitted to notice this, 
I would admit this application as regards the costs in question. 

“ The fourth, fifth and sixth paragraphs of the application 
challenge our decision that the mortgagee is entitled to receive 
from the mortgagor the amount paid by him on account of 
enhanced revenue, and the amounts paid on account of mainten- 
ance, It is contended that this question was not raised at the’ 
hearing, but our notes show that it was raised. Mr. Jackson on be- 
half of the mortgagee distinctly urged that his client was entitled 
tothose sums. For the applicants it is urged that the seventh clause 
of the deed has not been correctly translated in the judgment, 
The clause was not translated as literally as it might have been, . 
It might be translated thus :—“ In case he takes possession of 
the mortgaged property, the mortgagee may after paying the 
Government revenue and other sums assessed by Government, 
which may hereafter be assessed or fixed by Government, Í 


t “It is said that the words “ which may hereaíter be assesed. 
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or fixed by Government" refer to additionaF revenue which | 
might be assessed, but the construction of the sentence, shows 
that this is not the meaning, and clause 9 of the deed supports 
this construction, because i: provides that an enchancement of the 
revenue at a resettlemen- and a consequent shrinkage of the 
profits shall give the mortgagee a cause of action. Taking the 
various clauses of the deed together, I think there can be no 
doubt that the intention was that the mortgagee shou!d be 
entitled to be paid the amount of any enchancement of the 
revenue. A provision that a mortgagee may after defraying certain 
expenses take the profits remaining in lieu of the interest even if 
they exceed the interest, and that the mortgagor shall pay un- 
expected charges such as enhancements of revenue is commonly 
found in mortgage-deeds and the validity of such a provision has 
never been ehallenged. i i 

" As regards the sum paid on account of maintenance, the 
position is still clearer. It cannot have been intended that the 
mortgagee should pay these sums out of the profits and have no 
rights to recover them from the mortgagor. Indeed Mr. Lincoln, 
who appeared for the applicants, was unable to point to anything 
in the deed to justify his cortantion except the word " wagkatra " 
in clause 7. The fourth, fifth and sixth paragraphs of the applica- 
tion for revision are merely an attempt to re-open a question: 
argued and decided at the hearing of the appeal. . 

“In my opinion except in regard to the costs of the previous. 
suit no sufficient ground has been established for a review of the 
judgment of this Court. As regards those costs, I would ‘admit’ 
the application and direct that notice be issued to the mortgagee 
Muhammad Abbas Ali Khan. 

“The date fixed for the hearing should be the same as that 
fixed for the disposal of the zppeal after the findings of the Court 
below have been received." j 

The two appeals were fiaally disposed of on July 27, 1904. 
The mortgagee was not allowed credit for costs of the previous” 
suit, nor forthe cost of the office as well He was allowed. 
eredit for arrears of rent, whether barred by limitationor not. In 
the result, two decrees were made in the two appeals, which 
directed redemption on. payraent of Rs. 39, 871-6-3. The judg.. 
ment contained the following :— 

“The question of the costs incurred by the mortgagee in. 
the previous suit must now be decided. Mr. Jackson on behalf 
ofthe mortgagee contends that the costs of the previous suit. were 
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properly incurred by his cilent in enforcing his' security, and he 
has referred to some English authorities which seem to show tkat 
in England the mortgagee would certainly be entitled to add such 
asum to the mortgage-money. There seems to be no Indian 
authority on the question. Section 92 of the Transfer of Property 
Act provides only for the taking of an account of the mortgage- 
money, and of the costs of the suit for redemption. The mort- 
gage-deed does not provide that the mortgagee may add to the 
mortgage-money the costs of the suit for possession brought 
under clause 4 of the deed. These costs were claimed by the 
mortgagee in his written statement, but the claim does not seem 
to have been pressed in the Court below. It was not put forward 
in the memorandum of appeal, and it was not mentioned in the 
course of the argument in this Court. 

“Upon further consideration, J think that the costs of the 
previous suit should not be allowed. The law does not provide 
for them, nor does the contract between the parties; and as a 
matter of fact the mortgagee endeavoured to realize those costs 
in execution of the decree which he obtained. As regards these 
costs then I think that the application for review should be 
allowed. * On behalf of the mortgagor itis contended that the 
Subordinate Judge in’ ascertaining the amount due at the date 
of the tender was wrong in taking into account arrears of rent 
the recovery of which was barred by limitation at the date of 
thetender. But in my opinion the tenth clause of the deed is per- 
fectly clear. It provides that the mortgagor shall upon redemp- 
tion pay amongst other items the amounts due from tenants on 
account of advances [takavi] or arrears of rent, whether .recovery 
of such amounts is barred by limitation or not. I cannot accept 
the argument that this provision applies only to sums claimed 
on account of enhafcements of revenue and other expenses 
[ikhrajat]; no question of limitation could arise as to them, whereas 
a question of limitation might arise and in fact has arisen 
with regard to the arrears of rent. Therefore, in my opinion in 
cohsidering whether the sum tendered on June 5, 1900, was or 
was not sufficient, the whole amount then due from tenants on 
account of rent or advances, namely, Rs. 301-279, should be 
allowed." 

The appellant, thereupon, preferred two appeals, which were 
consolidated, to His Majesty in Council The respondent, on 
the other hand, filed a cróss-appeal by special cae of in 
Majesty i in Council for the following." reasons ";— 
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1. Becausethe amount due to the mortgagee was determined 


„in the previous suits, and the parties are bound by the finding of 


the Court on that question. 
2. Because the respondent is entitled to compound interest 


after thedate up to which the interest and the compound interest 
-were included in the accoun- taken in the previous suit. 


3. Because, owing to the non-production of the original 


'sale-deed executed by the mortgagor in favor of the dd 


the suit of the plaintiff should have been dismissed. 

4. Because the costs of the previous suit should have been 
added tothe amount awarded to the defendant in the present 
suit, with interest thereon. 

5. Because the respondent is entitled, (a) to interest on the 
costs of the mutation proceedings, (5) the costs of preparation of the 
‘well and the thana with inte-est thereon, (c) interest on the amount 
paid on account of maintenance and the enhanced revenue. 

Mr. DeGruyther for the Appellant, at the outset referred to 

the Transfer of Property Ac: (IV of 1882), Secs. 83 and 76 (1) 
‘and to clauses 10, 4 & 2 of the mortgage-deed and contended 
‘that the mortgagee had no right to compound interest. The 
‘Subordinate Judge found tha: compound interest was due up to 
the date of possession but not later. That finding was not 
right, because the mortgagze had got the option of charging 
compound interest or taking possession. He exercised that 
option and preferred to take possession. He could not, therefore, 
have compound interest. The decision of the Judicial Commis- 
sioner on.that point was right. 

As to costs of the previcus suit there was no provision in 
the deed itself for that. That point was not open to the mort- 
gagee, who, after claiming thcse costs in his written statement, 
did not press that claim before the Subordinate Judge. He did 
not put that claim in the memorandum of appeal to the lower 
appellate Court and did not mention it in the course of the argu- 
ment before that Court, whose 3nding, it was submitted, was right. 

The mortgagor was not liable to be charged for the 
enhanced Government revenue, which was provided forin the 
‘deed, unless the profits were less than the interest payable to the 
mortgagee. That sum was vrongly charged. The charge for 

maintenance could not be made under clause 7 of the mortgage- 
deed. The Courts were wrong-on that point. 
After referring to Sec. 72 oi the Transfer of Property Act, it 
was submitted-that the mortgagee was nof entitled to arrears 
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‘of rent, the recovery of which was barred by limitation. The ES 
mortgagee was not entitled to credit for the whole of the profits , 1907. 
of the mortgaged property as interest on a portion only of the a nommad Naseem. 
mortgage-debt. The appellant was, on the taking of account, ss Muhammad 
‘entitled to interest on payments made by him in discharge of Abbas All Khan. 
the principal. On the true construction of the mortgage-deed ae 
and a true account, the amount due to the mortgagee on June 
5, 1904 did not exceed Rs. 37,000 
{Sr ARTHUR WILSON — The tender has no effect except on 
interest.] 
Mr. DeGruyther—The tender made on that date being 
sufficient the appellant was entitled to the gross profits from 
June 5, 1904. 
Mr. Ross for the Respondent :—The concurrent finding of 
‘the lower Courts that the tender, made by the mortgagor to the 
mortgagee, was not sufficient to pay off the amount due to the 
mortgagee was right. 
As to maintenance charge, the lower Courts concurred in 
allowing that to the mortgagee, and it was submitted that they 
were right. The Subordinate Judge said in his judgment that 
the maintenance item was not disputed before him. In the 
grounds of appeal to the lower appellate Court, no exception was 
taken to that remark and the item was not pressed before that 
‘Court on the hearing of the appeal. That point was not open 
to the appellant at that stage of the case. 
Both Courts in India were right in charging the mortgagor 
for the enhanced Government revenue. The mortgagee was en- 
titled to all arrears of rent, whether statute-barred or otherwise. 
It was a matter of construction of the deed, and the Courts below 
had rightly decided that in favour of the mortgagee. _ 
After referring to Sec. 13 of the Civil Procedure Code and 
the issues fixed in the mortgagee’s suit for possession in 1892, it was 
contended that the amount due to the mortgagee at the time of the 
institution of that suit was determined in the previous suit and 
the parties were bound by the finding of the Court in that suit. 
[ Lorn Corums :—Where is the account ? ] 
Mr. Ross -—Not on record, my Lord. But one of the issues 
as: "Is the account filed by the plaintiff correct ?" The Court 
held that the account filed by the plaintiff after the correction 
reported by the Commissioner is correct." "The Civil Procedure 
Code expressly says "issue," and question of accounts was an 
issue in that suit. [t was submitted that in the account then 
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found, compound interest was allowed, the correctness of which 


could not be questioned aow. The respondent was entitled to 
compound interest after th» date of that account. The mortgagee 
was entitled to recover thecosts of previous suits under section 72 
of the Transfer of Property Act and also. under the mortgage- 
deed, clause 4 of which re“ers to taking possession, an act which 


.would entail costs. The costs in dispute were incurred in the 


suit brought for taking possession. The respondent was entitled. 


.under section 72 of the Trensfer of Property Act to recover what 


he claims under the 5th ‘reason’ of his cross-appeal. . 
"Mr. DeGruyther, in re»ly, after referring to sections 9 and 11 


-of the Indian Evidence Act (I of 1872) contended that there 


was no evidence on record zo show what was the precise conclu- 


` sion in the previous suit. The judgment in that case says, “there 


is no necessity for passing any order as to the amount due under 
the mortgage" tothe mo-tgagee. There was no finding as to 
the amount then due tothe mortgagee and consequently the 


„question was not 7e¢s-judicata as contended. As to the statute- 


barred arrears of rent, clavse 10 of the mortgage-deed could not 
mean that the mortgagee could sue third persons for arrears, 


.The mortgagor simply uncértook not to raise the question of 


limitation but he could no: give any undertaking on the part of 
third persons. The responcents’ claims under the 5th “reason "' 
of his cross-appeal did not fall under section 72 of the Transfer 
of Property Act. 

The judgment of their Lordships was delivered by 

Lord Colling.—These are consolidated appeals from two 


„decrees of the Court of the Judicial Commissioner of Oudh. The 


principal appellant obtained leave to appeal in India in the usual 
way. The cross-appellant obtained from His Majesty in Council 
special leave to appeal. 

The questions in these a»peals turn upon the construction of 
a deed of mortgage and relat= to the terms upon which the mort- 
gagor was entitled to redeem. The moitgage was executed by 
one Chaudhri Imdad Asbraf -n favour of the respondent on 30th 
September 1885. The material parts of the deed are set out in 
the ‘record andare abstractec in the judgments below, and need 


not be here repeated. The mortgage-money was Rs. 29,000, and 


the rate of interest 10 per cert. per annum. By the rsth Sep- 
tember 1902, the mortgagor Lad paid in all Rs. 13,461 on account 
of interest. On the 4th of November, 1886, he paid Rs. 2,699 on 


account of principal. Afterwards-he made default in pays 
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ing interest, and the mortgagee instituted a suit for possession, 
and on 18th September 1893, got a decree under which he was 
put in possession on the 27th January 1894. The mortgagor on 
21st December 1899 seld a portion of the mortgaged property to 
the appellant, Chaudhri Muhammad Naseem, who, on the sth 
June 1900, tendered to the mortgagee a sum of Rs. 37,000 in re- 
demption of the mortgage. The tender was refused, and this suit 
for redemption was instituted by the appellant and the mortgagor. 
One of the chief matters in controversy was whether compound 
interest was in the circumstances payable by the mortgagor. 
This point was decided by the Subordinate Judge in favour of 
the mortgagee, but on appeal, the Judicial Commissioners took a 
different view and disallowed it. There were also other items in 
the account asto which disputes arose which were decided by 
both Courts in favour of the mortgagee. The result was that on 
an account taken on the basis of the interpretation and findings 
adopted by the Judicial Commissioners, it appeared that the sum 
of Rs. 37,000, which on the 5th June 1900, had been tendered by 
the mortgagor and refused by the mortgagee as the sum payable 
to entitle the former to redeem, was less than the true amount 
as ascertained by the judgment of the Judicial Commissioners by 
about Rs. 200. Against this decision both sides have appealed, 
after having first been heard on motions to vary in certain res- 
pects the terms of the decrees. Naturally, on the hearing of the 
appeals before this Board, each side tried to vary the account in 
his favour by attacking paticular items so as to establish or destroy 
the sufficiency of the tender. ' : 

A number of these controverted items had involved inquiry 
into the facts in the Court of first instance, and were accord- 
ingly reported upon by a Commissioner appointed by the Subor-. 
dinate Judge, who made the report the basis of his decision. It is,’ 
of course, impossible for this Board to review findings of fact on 
such materials, nor were they invited to do so but it will be found 
that the real controversy narrows itself down to some two or 
three questions of principle, which have been discussed and decided’ 
in the Courts below. These questions would appear to be: 

1, On the true construction of the agreement, is the mort-. 
gagor liable for compound interest since the mortgagee entered 
into possession of the mortgaged premises ? 

2. Isthe morgagee entitled to get from the mortgagor over and. 
above the usufruct of the mortgaged property, the amount paid by, 
him on account of maintenance and enhanced Government revenue ?. 
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'3. Is thé mortgagee entitled against the mortgagor to 
arrears of rent due from tenants even where such arrears are 
statute-barred as against the tenants? e 

4. Is the mortgagee 2ntitled to credit-for the whole of the 
profits during the period, when, in consequence of part payment, 
the whole debt was no longer due? 

5. Isthe mortgagor entitled, on the taking of accounts, to 
interest on payments made by him in discharge of the principal ? 

Their Lordships will consider these points in their order : 

First, as to compound interest. This turns upon the cons- 
truction of clause 4 of the agreement. On this point their Lord- 
ships agree with the reasoning and interpretation of the Judicial 
Commissioners. 

Secondly, as to mairtenance and enhanced revenue, even 
if the point as to maintenance is still open to the mortgagor, which 
is doubtful, their Lordships adopt the construction of the agreement 


` on these points in which both the Courts below concurred. 


Thirdly, as to statute-barred rent, their Lordships agree 
that this point, as held by the Subordinate Judge, is met by the 
express language of the 10zh clause of the mortgage-deed. 

Points 4and § were not taken by the mortgagor either before. 
the Subordinate Judge or the Judicial Commissioners, and are: 
not now open to the mortgagors, neither is there anything to ee 
found in the agreement to support them. 

With regard to the ' easons ” put by the mortgagee for his: 
cross-appeal to His Majestz in Council, their Lordships adopt the 
conclusions and reasons of the Court below on the ist, 3rd, and 
4th of those “ reasons.” The znd reason raises the question of 
compound interest, whica has already been dealt with. The 
fifth is not open to the mortgagee; the fact that he: 
abstained from taking it is made the subject of comment by 
the Commissioners. 

The result is, that in the opinion of their Lordships, the 
appeals and the cross-appeal all fail, and they will, therefore, 
humbly advise His Majesty that they should be dismissed. 

The costs of the appeals will be borne by the respective 
appellants. 

Messrs Barrow, Rogers and Nevil.—Solicitors for Md. Naseem. 

Messrs Young, Yackson, Beard and King. manors Jon 
Mirza Muhammad Abbas Ali Khan. 

JM. P. Appeal and cross-appeal dismissed. ` 
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PRESENT : Lord Robertson, Lord Collins and Str Arthur Wilson. 
RAJA GOKULDAS AND OTHERS 
v. 
SHETH GHASIRAM. 
[ON APPEAL FROM THE CoURT oF THE JUDICIAL COMMISSIONER! . 
CENTRAL PROVINCES.] 


Deorsa upor « morigago— Consiruation — Futwre- interest to date feed Sor 
payment, 


When a deoree directed payment of mortgage money and oost of the suit 


with future interest to the date fixed for payment : 

Held, that the decree-holder was entitled to interest until realisation. 

Maharajah of Bharatpur v, Rani Xuaxo Dei (1) and Rami Sundar Keer v. 
Rai Shaw Krishon (2) followed, . 

Appeal from a decree of the above mentioned Court (July 30, 
1904) reversing a decree of the Court of the Civil Judge, 
Narsinghpur (November 4, 1902). 

On September 18, 1896 the appellants in their suit (No. 57 of 
1896) against the respondent in the*Court of the Civil Judge of 
Jubbulpore obtained a conditional decree for sale of certain 
mortgaged properties under sections 86 and 88 of the Transfer of 
Property Act (IV of 1882) in terms following :— 

* It is hereby ordered that the.defendant is indebted to the plaintiffs 
in the sum of Re 20,4574” for principal and interest on the mortgage 
mentioned in the plaint, and in the further sum of Ba 1,106-10 for costs 
and that upon the defendant paying to the plaintiffs or into the Court, the 
amount so due with fature interest at 7 per cent, per mensem from the 
date of the suit, vis., 22nd July 1896 on or before the 18th day of March 
1897, the plaintiffs shall deliver up to the defendant, or to such person as he 
appointa, all documents in his possession or power relating to the mortgaged 
property, and shall transfer the property to the defendant free from all 
incumbranoes created by the plaintiffs or any person claiming under him 
or under whom he claims, and shall if necessary put the defendant in 
possession of the property; but that if the payment is not made on or 
before the said 18th day of March 1897, the mortgaged property as 
detailed below or a sufficient part thereof shall be sold, and the proceeds of 
the sale (after paying thereout expenses of the sale) paid into Court, and 
applied in payment of what is due to the plaintiffs, and the balance, if any, 
paid to the defendant, or other persons entitled to receive the same. If the 
decree is not satisfied from the sale proceeds, the balance will be recoverable 
from the defendant's persón and other property.” 


* (1) (1900) L. R. 88 1.4. 35. - — (3) (1906) L. R 34 IA, 0. 
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The respondent did no- pay the amount under that con- 
ditional decree which waz made absolute on June 25, 1898 in 
the following terms :— 

Whereas it appears to the Conrt that the defendant in this suit has 
not paid into Court or to the plaintiffs the sum of Ha, 20,457-4-0 and 1108-10 
and interest at 7 as. percent. per mensem from July 22, 1890, which by the 
conditional decree passed -by this Court on September 18, 1896, he was 
required to pay on or’ before the 18th of March 1897, it is hereby ordered 
that the mortgaged property as dstailed below be sold, and that the proceeds 
of the sale (after defraying thersout the expenses of the sale) be paid into 
Court and applied in payment of what is due to the plaintiffs and that the . 
balance, if any, be paid to the defendant or other persons entitled to reoeive 
the same.” 

That decree was on July 13, 1898 transferred to the Narsingh- 
pur District for execution. The transfer order certified that on 
July 12, 1898, there was due to the appellants, after deducting 
Rs. 5,000 paid, the sum of Fs. 18,322-7-6. On September 21, 
1898, the appellants took out execution and claimed Rs. 18,484-1. 

On September 22, 1898, the then Civil Judge of Narsinghpur 
ordered that Form C. be submitted to the Collector for sale of 
some of the mortgaged properties, and the case was struck off. 

On August 12, 1899, the appellants for asecond time applied 
for execution and claimed Rs. 19,279-4-9. Form C. was again’ 
ordered to be sent to the Collector and the case was again 
struck off the file: 

"^ On April 6, 1901, the appellants made a further attempt to 
execute the decree, claiming Rs. 20,719-2-3. Form C was gent 
to the Collector as the same d:d not appear to have been sent to 
him as ordered in 1898 and tha case was struck*off. 

On August 24, 1903, the respondent made an application to 
the Court of the Civil Judge of Narsinghpur complaining that 
the appellants had wrongly calculated future interest on the 
decretal amount from the daze of the suit to the date of execu- 
tion. It was urged that in the absolute decree there was no 
order to pay future interest, anc that under the conditional decree, 
the appellants were entitled to future interest only up to the 
date which was fixed for payment by the Court, vig., March 18, 
1897. à 

. An account of the amount due was given, and it was con- 
tended that only Rs. 11,581-14-0 was due under the decree to. 
the appellants. 

The appellants in their reply, however, contended, inter alta 
that they were entitled to future interest at 7 annas per cent. 
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per mehsem, up to realization of the debt. Among the points 
raised for the determination of the Court was: (a) What.is 
meant by the expression future interest ? (č) Cannot plaintiffs 
get interest beyond 18th March. 1897 ? 

The Civil Judge delivered his judgment on Roveret 4 1903 
and held that the appellants, decree-holders, were entitled to 
interest at 7 annas per cent. per mensem from the date of the 
Buit to realization, The material part Qf the Civil Judge's 
judgment is as follows :— 

“ Future interest" clearly means interest payable after the decree, The 
“decree passed under section 88, Transfer of Property Aot, is thé real deorée in 
"this case, “ It clearly awards future interest from tho date of the suit, It does 
‘not sey that this future interest is to be paid up to the date fixed for payment 
‘of the decretal amount, £e, 18-8-1887 (1897) or up to realization ; but 
as laid down by the Fall Bench ruling of the Allababed High Gouri in 
LL. R, 91, Allahabad, p 861, and by their Lordships of the Privy Council 


in I L R. 20, Caloutla, 89, aud I. L. R. 23 Allahabad, 181, there is nothing - 


either in the decree, or in law which would presènt the degree- holders 
from getting interest at 7 annas per cent, per mensem from the date of the 
wait to the date of realization.” 

“ Upon principle and apert from authority, statutory or otherwise, it is 
diffleult to see why the mortgagee should not have interest on his money 
‘so long os the debt remains unpaid, The 18th March, 1897 is only named in the 
decree as the date on which payment is to be made, and after whioh if 
payment is not made, the property is to be sold.” : 

' “It je not named with any special reference to interest. In the 
'&beenoe of any express direction as to the date up to which interest is to be 
paid, the decree is rather ambiguous on this point, The Allahabad High Court 
hes held “that a Court executing a decree, the terms of which are 
ambiguous should, where it is possible, put such a construction on the decree 
‘ag would make it in accordanoe with law.” n 

“Formerly there wes & conflict of opinion ‘on the interpretation of 
"sections 86, 88, 89, Transfer of Property Act, read with sections 90, 94, 97, 
F: the same Act and with section 200 and Forms 109, and 128 of the 4th 
Schedule of the Civil Procedure Code, but since the decision of the Privy 
Council in I. L. R. 26, Oalcutta 39, the point has been settled and it has 
‘been -hold that the Court has power ina decree under section 88 of the 
Transfer of Property Act to award interest subsequent to the decree and the 
date fixed for payment, until realisation. To be in conformity with these 
sections as interpreted by the Privy Council, the decree must be construed as 
awarding interest not merely until 18th March 1807, but until realization of 
‘the mortgage money. 

“Tf future interest is awarded under “section 88, Transfer of Property 
Aok, it-is not necessary that specifio mention-of it should be contained in the 
order absoluta for sale; seg I, I. B 16, Allahabad, 270; Dr, Rash Behary 
Ghose on Mortgage, page 897, under section 89,7 * 
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From that decree the -espondent appealed to the. Court of 
the Divisional Judge, Nerbudda Division, but the appeal was 
transferred to the Court of the Judicial Commissioner, Central 
Provinces. The Additional Judicial Commissioner, who heard 
the appeal holding that upon a proper construction of the decree 
as framed, no interest after 18th March, 1907, ran on the decretal 
sum, or any part thereof. The judgment, after a lengthy review 
of decisions on sections £6 and 88 of the Transfer of Property 
Act, continues as follows :— F 

“I need not, however, ptrsue this discussion further, because even if 
1l adopt the dictum of the Allanabad High Comit in the Full Bench Oase of 
Baker Sajjad v. Udit Naran Singh (1) it cannot affect the decision of 
the present case, because, as I read the decree before me, there is no 
ambiguity whatever. (Here tke material part of the conditional decree 
is set out). ' 

“The decree was drawn up by the late Mr. Madhub Chander Banerji, 
one of the best, because one of zhe most careful of Civil Judges who have 
yet mt on the Bench in the Central Provinces. In the record before me 
I find severe] instances of this Cudge’s minute attention to detail in the 
discharge of his judicial work, xad I should find it imposible to believe that 
in decreeing future interest he should have left the period for it ambiguous 
in his decree. But it seams to gne clear from the position of the passage 
directing its payment that it was introduced us an item for making up the 
amount which was payable on or before the 18th March 1897, to secure 
redemption ; and that its precise figure, with respect to the 18th March 1897, 
was not worked vut to cover tke case of payment being made before tha 
date. But there is not one werd in the decree to show that the Judge 
contemplated affairs beyond tha- date, and meavt to give future interest 
after 18th March 1897. It is quite possible, indeed probable, that he did not 
overlook the equities of the subscquent period ; but it is eren more probable 
that he left the matter to be dealt with when the almost certain claim for 
extension of the period of grace should be made; for the view that 
extension of time can be given only in the cases of foreclosure and not in 


the cases of sale decrees is a mcoh more recent interpretation of the law 


which has not yet been generally adopted 

“ Assuming that the interpretation was ambiguous, the ambiguity seems 
to be swept away by Mr, Banerji'a own interpretation as set out in the order 
absolute. (Here the material par of the absolute decree is set out). 

“ It seems to me clear that had the future interest been intended to 
continue beyond 18th March 1897, it would have been made clear here, But 
-defendant is ordered to pay what is due to the plaintiffs, end not what on 
the date of payment may have become due. What is due is stated in the order 
absolute as already shown. 

“T therefore hold that upon & proper construction of the decree as 


(1) (1800) L L, B, 31 AU, 861. 
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framed, no interest after the 18th March, 1897, rans on the decrotal sum or 
any part thereof. 

“Tt is immaterial that the Judge might have decreed otherwise had he 
foreseen the delay in realization, It is equally immaterial that executing 
Courts and the plaintiffs bave hitherto misconstrued the dearee. The decree 
must be construed according to its language, and if the plaintiff's legal 
advisers did not deteot the defect in it and foresee the lose it was likely to 
cause, that is uo reason why some other and more equitable interpretation 
ehould be put upon it, Tho order of the lowor Court appealed against is 
reversed and execution of the decree must proceed upon the construction of 
it which is laid down in this judgment, wis, that no interest accrues on any 
part of the dearetal sum after the 18th day of March 1897." 

Appellants thereupon applied to the Court of the Judicial 
Commissioner for leave:to appeal to his Majesty in Council. On 
failing to obtain such leave, they petitioned His Majesty in 
Council for special leave to appeal, and having obtained the same, 
brought the present appeal to his Majesty in Council. 

Mr. Arathoon for the Appellants: The Judicial Commissioner 
misconstrued the decree and misunderstood and misapplied their 
Lordships’ decision in the case of Maharajah of Bharatpur v. 
Rani Kanno Dei (1). Both on principle and authority there was 
no good reason why the mortgagee should not have interest on 
money as long as the debt remained unpaid, that is, after the date 
fixed for redemption vzs, 18th March 1897, until realization : 
Rant Sunder Koer v. Rat Sham Krishen (2). The judgment of 
the Civil Judge is sound and should be maintained. 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 

Lord Robertson.—Their Lordships have examined the deci- 
sions of this Board relied by the appellants [Mahérajak of 
Bharatpur v. Kanno Det (1), Rant Sunder Koer v. Rat Sham 
Krishen (2)] and find that they fully sustain the contention of 
the appellants. They will, therefore, humbly advise His Majesty 
that the appeal ought to be allowed, the judgment of the Addi- 
tional Judicial Commissioner reversed with costs and the order of 
the Civil Judge restored. 

The respondent will pay the costs of the appeal. 

Messrs. T. L. Wilson & Co.: Appellants’ Solicitors. 

The Respondent did not appear. 

J M. P. Apteal alicteed. 


(1) (1900) L. B. $8 L A, 85. (3) (1900) L, R. 84 I. A. 9, 
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CRIMINAL REVISION. 


Before Mr. Fustice Stephen and Mr. Fustice Coxe. 
JURAKHAN SINGH 
v. 
KING EMPEROR.” 
Indian Penal Code (Act XLV ef 1860), Geo, 441—Olaim of right—Evplana- 
tion of Magistrate—Judgment, supplement to. 
_ Where the aooused acts'on a behof of his own right, he cannot be held 
guilty of criminal trespass. 

A Magistrate cannot supplement his judgment by his explanation to tho 
superior Court, If there are no material findings in the judgment, the defect - 
cannot be cured by the Magistrates explanation. 

Rule obtained by the accused person. 

- Case of criminal trespass, 

The facts appear from tae judgment. 

Babus Dasarathi Sanyal and Suresh Chandra Mukerji for 
the Petitioner. 

Mr. Douglas White (Deputy Legal Remembrancer) for the Crown, 

The judgment of the Ceurt was delivered by , 

Stephen J.—In this case the petitioner has been convicted 
of criminal trespass under section 447, Indian Penal Code, and he 
has obtained a Rule to show cause why that conviction should not 
be set aside on the ground that the Magistrate found that he 
acted on a belief of his own right. "There is a specific finding of 
this fact by the Sub-divisiona. Magistrate, who points out that 
the act would come under section 430 if the accused had not had 
such belief. He accordingly convicts the accused under sec- 
tion 441, overlooking the fact that such belief would be a defence 
of a charge under that section also. "There is no finding in the 
Magistrate’s judgment of any of the facts necessary to constitute 
criminal trespass, On an app-ication to the Sessions Judge, he 
refused to refer the matter to this Court, holding that though these 
findings do not appear in the judgment they may be gathered 
from the explanation submitted by the Magistrate. We do 
not agree with him that the findings can be discovered in the 
explanation, and even if they could, it is well established that the 
judgment cannot besupplemented in this way by the explanation. 

The Rule is, therefore, made absolute and the conviction and 
sentence are set aside. The fme, if paid, will be refunded to 
the petitioner. 

N. K. B. Rule made absolute. 


* Oriminal Revision No. 358 of 1507 - against the order of S. Humain Esq. 
Bub-divisional Magistrate of Banka, Ehagalpur, dated the 16th January 1907. 
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Before Mr. Vustice Rampini and Mr. Fustice Sharfuddin. ` 
DWARKA NATH MAJHI AND OTHERS 
v. 
THE EMPEROR.* 


Bengal Embanhmonts Act (1I of 1888 B.C.), Seo. 76— Erection of embanhment 
within prohibited area— Buads, adding to or repairing of owisting bunds. 
V legai — Obstruction of Aow of water. ` 


Section 76 of the Bengal Embankments Aot (II of 1883, B.O.) prohibits not 
only the construction of new Pw«ds but adding to old buads in a prohibited 


, area, so as to obetrnot the flow of water. 


The construction of a bwad in a prohibited aree interferes with and 
obstructs the flow of the water and a person who so constructs a bund commits 
an offence within the meaning of section 76 of Act II of 1882 (B.O.) n 


Rule obtained by the accused. 

Conviction for an offence under section 76 of the Bengal 
Embankments Act (II of 1882, B.C.) for erecting an embank- 
ment within prohibited area so as to cause obstruction to the 
flow of water. 

The facts of the case appear from the judgment. 

Babu Sast Sekhar Bose for the Petitioner. 

No one appeared for the Opposite party. 

The judgment of the Court was delivered by 

Rampini J.—This is a Rule calling upon the District Magis- 
trate of Midnapur to show cause why the conviction of and 
sentence passed on the petitioners should not be set aside. . 


The charge against the petitioners was that they had built 
a new embankment in a certain prohibited area, that is, on an 


area which a Government Notification had declared must be left. 
unoccupied for spill purposes and within which no embankments. 
were to be erected. The embankment in question was 250 feet. 


long and 24 feet high. The trying Magistrate has found that 
there was an old embankment there before, and that the peti- 
tioners have merely added to or repaired this bund by throwing 
earth on it, and that tlie sub-overseers and peons both saw him 
do this, In these circumstances, we think that the petitioners 
have committed an offence within the meaning of section 76 of 
Act II of 1882 (B.C.), because that section prohibits not only the. 
construction of new bunds but adding to old óunds so as to 
obstruct the flow of water. And this was done in a prohibited 


* Criminal Revision No. 1234 of 1907 against an order of Babu A. C. Das, 
Bub-divisional Magistrate of Oontal, dated the 27th June 1907, 
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area which was to be left unotcupied for spill purposes. It 
stands to reason that if persons construct a dund in a prohibited 
area, they must interfere vith and obstruct the flow of the water. 
It is unnecessary, therefore, for us to inteUere and we dis- 
Sine this, Rule. : " 
Rule dickherped. 


. 


Before Mr. Fustice Casperss and Mr. Fustice Chitty. 
' . GOPAL SHEIKH AND ANOTHER 
v. 
- THE EMPEROR.® - 

Criminal Procedure Code (Aœ V of 1808), Beos 256, 596— Recalling of 
proscoution witnesses for cross-svamination—Aocowsed, right to recall— 
Transfer to tome Magisttase other than the trying bai sais ae la) 
passed by trying Magixtrats—Trial, do noro. Er 

, ".Theaceused in a criminal ceso hes a right under section 256 of the Code of 

Criminal Procedure, to have the witnesses for the prosecution recalled and cross- 
examined after charge, ` 

Where a Magistrate dedlined to give the accused such an opportunity to 
recall and crom-examine the "ritnemses for the prosecution and prooeeded to 
judgment in the case against the adcused : 

Held, that the conviction atould be set aside and the trial held di: novo by 
some other Magistrate of competent jurisdiction, 


` Rule obtained by the accused- petitioners. 
Conviction under section 379 of the Indian Penal Code. 


The facts of the case appear from the following judgment of 

the lower Court : l 
Acéused were caught almest red handed and made over to the police: 
this fact has been established Ly very reliable witnesses and complainant's 
statements are to an extent verfied by the evidence of Bobdoo examined by 
the &ccuséd : so an occurrence fs admitted and the only thing to decide is to 
find who was in possession of the land and the trees from which the fruits 
were plucked. At the outset I would note that tho landlord under whom the 
accused claim (actually it is Sobdoo) the land and the trees, have been 
examined by the prosecution end he has proved complainant's possession ; 
witnesses called to prove aocisod's possossion are mon whose evidence, 
I cannot rely upon, for obvious reasons; it is evident therefore that the story 
of the kabuliyat is a mere pepor transaction and cannot help the accused. 
The landlord is not certainly bound by it. I feel inolined to think that the story 
of Sobdoo’s possession is a pure myth and was set up to give the oase the colour 
of a civil dispute, I oannot give to the defence evidence any other value 
¢ S Oriminal Revision No. 1028 of 1907 against an order of Moulvi Asadaxzaman 


x Tn Magistrate of Faridpur, dated the 24th July 1907, upheld by an order of 
J, raham, Esq., Sessions Judge of Faridpur, dated the Ist August 1907. 


Vor, Vit) HídH OOURT. 


than that which I have already noted above, The information was lodged at 
7 a.m., and it is therefore obvious that the version of the defence cannot be 
correct; it is absurd to think that the &oonsed came to the orchard so early 
in the morning as “to pluck the fruits to be caught and to be taken over to 
the Thansh at7 a.m. Thanah appears to bo 2 miles fom the place of 
occunence and accused's house also the same distance. I have owrefully 
considered the evidence and I am convinced that the accused were dishonestly 
removing the jack fruits and tho subsequent story set up is only to justify 
their action and cannot be believed, I accordingly convict both the accused 
of an offence under section 879, Penal Code, and sentence them each to 
undergo rigorous imprisonment for 2 months under the said section. 


Babus Dasarathi Sanyal and Suresh Chandra Mukherjee for 
the Petitioner. 
No one appeared for the Opposite party. : 


The judgment of the Court was delivered by 


Casperss J.—The papers of the case in which the petitioners 
were convicted under section 379, Indian Penal Code, were called 
for by this Court, and on a perusal of these papers, we issued 
a Rule on the 11th instant on the District Magistrate to show cause 
why the witnesses for the prosecution should not be recalled and 
cross-examined for the defence as provided by section 256, Code 
of Criminal Procedure, and also why the trial should not be 
held de novo by some other Magistrate of competent jurisdiction, 
on the ground that the Deputy Magistrate had already proceeded 
to judgment in the case against the petitioners. 

The Deputy Magistrate has nothing further to add; and 
according to the view we adopted when this Rule was issued, and 
on the plain wording of section 256, Code of Criminal Procedure, 
we must make the Rule absolute on both the grounds. 

The convictions and sentences passed on the petitioners are 
set aside and they will be retried by some other Magistrate of 
competent jurisdiction to be named by the District Magistrate 
of Faridpur. 

Let the papers be sent down at once. 


B. M. Rule made absolute, 


ea 
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Before Mr. Fustice Ramtini and Mr. Fustice Sharfuddin., 
PRABHAT CHANDRA CHOWDHURI 


v. . 
THE EMPEROR.* 
Indian dras dot (XI of 1873), Seo, 10 (f)-—Possession of a gun without 
liosnse—Possission, moaning of —Posscanon, temporary, if possession within 
the meaning of the Act. 


The mere possession of a gun is not punishable under the provisions of 
section 19 (/) of the Indian Arms Act; it is possession, contrary to the 
provisions of section 14 of the Act, that is punishable, 


The temporary possession of & gun is not the possession contemplated by 
section 14 of the Act. 
. Rule obtained by the accused. 


Conviction under section 19 (f) of the Indian Arms Act 
for the. offence of possessing a gun without a license. 
- The facts of the case appear from the judgment. * 


Mr. P. L. Roy and Babu Baikuntha Nath Das for the 
Petitioner. 

No one appeared for the Opposite party. 

The judgment of the Court was delivered by 

Rampini J.—This is a Rule, calling upon the Deputy Com- 
missioner of Goalpara to show cause why the conviction of, and 
sentence passed on, the petitioner should not be set aside, on the 
ground that he was not in possession of the gun within the 
meaning of the Arms Act. 

The petitioner has been corvicted, under section 19 (f) of 
the Arms Act (XI of 1878) and sentenced to pay a fine of Rs. 5. . 

The facts are these: The gun used by the petitioner belongs 
toa gentleman named Rajendra Narain Chowdhury, who has 
been exempted from the operation of the Arms Act. This 
gentleman is now in England. His gun seems to have been left 
by him with his brother Jatindra Narain Chowdhury. The 
petitioner is a cousin of these two gentlemen. On the 3oth 
March last a mad dog entered the compound of the dart of the 
petitioner ;* and he seized the gun, which was in the hands of one 
Rajeswar, a servant, and fired at the dog. "Unfortunately he 
missed the animal, but a shot from the gun wounded a man 
named Thanda Rajbansi. For this he was convicted under 

* Oriminal Bevirlon No. 1354 of 1907 against an order of Babu Harendra 


Kumar Ghose, Bab-divisiongl Magistrate of Goalpara, dated the 12th August 
1907, : E : 


Vou. VIL] HIGH COURT. 
‘section 304A, Indian Penal Code, and sentenced to a fine of 
Rs. 300 and to detention in Court for one day. The Sessions 
Judge, on appeal, reduced the fine to Rs. 100.: 

Now the petitioner has been again prosecuted under sec- 
tion 19 (f) of Act XI of 1878. As regards this second prosecu- 
tion, we think, in the first place, that it was unnecessary and, in 
the next place, that the petitioner is not liable under the pro- 
visions of section 19 (f) of the Act. The provisions of sec- 
tion 19 (f) do not make the mere possession of a gun punishable: 
they make possession, contrary to the provisions of section 14 of 
that Act, punishable; and we agree with the learned counsel 
who appears for the petitioner, that the temporary possession 


which the petitioner had of the gun when he snatched it up and ' 


. fred it was not the possession contemplated by section 14. 
We accordingly make the Rule absolute and set aside the 
conviction and sentence. 


'The fine, if paid, must be refunded. 
Rule made absoluta. 


` Before Mr. Vustice Rampini and Mr. Justice Sharfuddin. 
SUSARMOYEE DABEE 


v. 

THE CORPORATION OF CALCUTTA.* 

Paloutia Municipal Aot (ITI of 1890, B C), Bees. $78, 383, 449 (1) — Demoli- 
tion of corrugated irom shod, order directimg— Duildimg, erected withowi 
sanction— Notice, if nscemary—Llacontenionce or obstruction to public. 

A corrugated iron shed is a “ building" as defined in the Caloutta Municipal 
Act. 

Tho iasue of a notice under section 383 is not a oondition precedent to a 
proceeding under section 449 (1) of the Act for the demolition of a building 
erected without sanction in contravention of the provisions of section 873. 

Corporation of Oaloutia v. Amritalal Aluherjes (1) followed. 

Rule obtained by the accused Petitioner. 

Proceeding under section 449 (1) of the Calcutta Municipal 
Act (IIT of 1899, B.C.) for the demolition of a building erected 
without eanction in contravention of the provisions of section 372 
of the Act. 

The facts of the case appear from the judgment of the lower 
Court, which is as follows:— ` 

. This is an application made to this Court by the General Com- 
mittee under sections 449 and 450 of the Act for ordering the defendant 


* Oriminal Revision No, 1847 of 1907 agatnst an order of Babu Amrita Lal 
Mukerjee, Municipal Magistrate of Osloutta, dated the 5th August 1907, 
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to demolish the corrugated iror shed with mat walls erected by her in‘ frond 
of the Bhogeghar (building n which food meant for offering to Kali is 
cooked) inmde the compound of Kali’s Temple without the written permission 
or sanction of the Ohairman. 

` ‘The defendant admits that she has erected the shed in add without 
sanotion and says that the shed was erected long ago in front of her own 
Bhogegkar and that as it does rot o&use any inconvenience or obstruction to 
the public, and as it does not contrayene any of the building rules, the 
Oourt should not order its demalition, 

I have considered the evidence produced by both sides, I also inspected: 
the place (at the request of the defendant) in the presence of the parties. 
I am of opinion thet it is likel to cause inconvenience or obstruction to the 
public, There is ample evidencs on the record to indicate that the compound, 


' of the temple is often thronged by large crowds; this isa place of public 


worship, the shed abuts on the narrow passage leading to the door of Kali’s 
temple and is very close to it. The shed in question is used as a Dala shop 
where sweetmeats and other arzicles of offering are sold and purchased, and 
the customets must remain on tle passage in front of the shop for sometime 
to purobase these articles. AL these circumstances leave no doubt in my 
mind that the creation of the sked has caused inconvenience to the publio, 


The District Building Surveyor swears that the shed wes built about 
February 1906, and that a noice was served upon the defendant under 
section 388 in September 1903. "The defence alleges that the notice was 
replied to and receipt admitteily signed bya olerk in the offloe of the 
District Building Surveyor, is filed. But the District Building Surveyor 
wwears that he did not receive any reply to the notice, and I have do reason 
to disbelieve him. . 

The-shed in question appea-s to have been built about the beginning of 
1906 ; the delay in the institatcon of the case is explained by the fact thet 
the matter relating, as it does, t; a public place of worship, was discussed at 
great length by the Corporation 

The building (corrugated iron shed) contravenes the provisions of 
section 868, in as much as its external walls are made of mats, 

Under these cireumstancee I direct under section 409 (1) that the 
corrugated iron shed unlawfully constructed be demolished by the defendant 
who isthe owner of the building within a month from the date of this 
order. 

Babus Dasarathi Sanral amd Manmatha Nath Mukherjee 
for the Petitioner. 

Babu Debendra Chanara Mallick for the Opposite party. 

C. A. Ve 

The judgment of the Court was delivered by 

Rampini J.—This is a Rule to show cause why an order of 
the Municipal Magistrate, directing the demolition of a shed 
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erected by the petitioner without the sanction of the Corporation 
should not be set aside, 

The General Committee appears to have applied to the 
Municipal Magistrate under section 449 (1) for an order for the 
demolition of the shed, which comes within the definition of 
"building." 'The Magistrate has found that it was erected 
without sanction, which is indeed admitted by the petitioner. 
He has, therefore, passed the order complained of. 

We can see no reason why the Magistrate's order is illegal. 
It seems to be in accordance with the provisions of sections 372 
and 449 (1) of the Calcutta Municipal Act. 

The learned pleader for the petitioner contends that the 
Corporation issued a notice to his client under section 383, that 
the petitioner, replied to this notice and was not given an oppor- 
tunity of showing cause or of appealing to the General Com- 
mittee. The learned pleader who appears for the Corporation 
urges that even if this be so, this would only invalidate an order 
directing the building to be constructed of non-inflamable 
materials, and that no such order has been passed. He further 
argues that no notice under section 383 is necessary before an 
order under section 449 (1) directing the demolition of the 
building can be passed. This would appear to be the case. 
Nothing in the Municipal Act has been pointed out to us which 
prohibits the passing of an order. under section 449 (1) for the 
demolition of a building erected without sanction in contravention 
of the provisions of section 372 (2) without the precedent 
issue of a notice under section 383, and it has been expressly held 
in Corporation of Calcutta v. Amrita Lal Mukerjee (1) that the 
issue of a notice under section 383 is not a condition precedent to 
a proceeding under section 449 (1). 

The Rule is accordingly discharged. . 

B. AL. : : Rule discharged, 
(1) (1008) 7 0. W. N. 554, 
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Before Mr. Fustice Mitra and Mr. Sumo Casperst. 
- ` |: KALI SINGH AND OTHERS 
s v. . 
KING- EMPEROR.* d 
Bossions trial—Oharge to Jury —H Bavrection—Statements of scituesses — Oriminal 

Procedure Code (Act V gf 1898), Sea. sae a i a opinion 

om evidenoc. 

In a trial by jury, the Judge ought to tell the jury that the evidenco of 
witnesses taken under section 164 of the Orimmal Procedure Oode must be 
accepted with a great deal of caation. He ought to point out that ıt is not always 
proper for the police officer to gat such statements recorded for the purpose of 
pinning the witnesses down to same statement, especially at a time when they 
ate not entirely free fram police influence, 

It 1s misdirection for the Judge to say that he secs no reasons to disbelieve 
a particular witness. He ought to leave the question of believing or disbellev- 
IAng to the jury. 

In placing a suggestion made by the Crown prosecutor without any evidence 
to support it. before the Jury, the Judge ought to-point out that there is no 
evidence to support the suggestien. ] 

- Appeal by the accused persons. 

- Charges under sectione $25 and 149 of the Indian Penal 
Code. E i . AC . 

The necessary facts appear from the judgment. , 

Babu Dasarathi Sanzal for the Appellants. 

Babu Snsh Chandra Chowdhury (Assistant Government 
Pleader) for the Crown. 

* The judgment of the Canrt was as follows ; 

This is an appeal egainst a conviction under section 325 
read with section 149, Indiam Penal Code, by the Sessions Court 
at Bankipur, the jury baving found that the appellants were 
guilty under those sections The accused were sentenced to 
five years! rigorous imprisonment each. 

The trial having been before a jury, the only points which 
are competent to be argued in this Court relate to questions of 
law and misdirection in the charge to the jury. 

The first point put forward is that the learned Judge ought 
to have pointed out to the gentlemen of the jury that the 
evidence of some of the witmesses was tainted inasmuch as they 
were examined under sectian 164 of the Criminal Procedure 
Code, while there was no necessity for such examination. 


* Oriminal Appeal No, 863 "ot. 18D7 against the order of H. W, O. Carn- 
duff, Req. Sessions Judge of Patna, dated the 7th March 1907. 
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` Section 164, Criminal Procedure Code, does nat prohibit the 
examination of either the accused or the witnesses before an 
. inquiry, and any Magistrate, whether he has jurisdiction or not, 
may ‘record the evidence of such persons. The question, how- 
ever is one of propriety. Was there any occasion for pinning 
down the witnesses to statements at a time when they were 
considerably under Police influence? There might not be any 
illegality; but there might be impropriety in the action in 
recording evidence when the witnesses were nót quite free. 

In Emperor v. Nuri Seikh (1) Prinsep and Stephen JJ. 
observed, “the object of section 162 of the Code of Criminal 
Procedure would be defeated if, while a police officer cannot 
himself record any statement made to him by a person under 
examination, he can do so by causing the person to appear before 
a local Magistrate not competent to deal with the case and to 
` get the statement'recorded by him. If the police officer had 
reasons to believe that the witnesses were likely to be gained 
over by the accused or his party, he should have sent in the 
accused and the witnesses to a Magistrate having jurisdiction 
without delay." ‘The question, as we here said, is one of pro- 
priety or impropriety. "The learned Sessions Judge ought to 
have pointed out to the jury that the evidence recorded under 
*ection 164, Code of Criminal Procedure, must have been recorded 
under circumstances which precluded that entire freedom of the 
witnesses which ought to be the foundation of a fair trial. The 
accused took advantage of the record of the evidence under 
Bection 164, Code of Criminal Procedure, as appears from the 
cross-examination of the witnesses, but still, when the matter 
‘was brought to the notice of the learned Judge, he ought to 
-have drawn the attention of the jury to the fact that the evidence 
should be received with some caution. 

The second point urged before us is that there are certain 
observations in the learned Judge’s charge to the jury which go 
to show that he bad not only made up his own mind but that 
he, also invited the jury to reject the suggestion made in the 
arguments for the defence. He says in'one portion of the 
judgment, "several suggestions have been thrown out by.the 
defence as regards the incredibility of the statement of Foujdar 
but they are of the fimsisst character and so far as one can see, 
are altogether baseless.” In a subsequent part of the charge to 
the jury, certain facts were pointed out which go to show that 


(1) (1903) I, L. B, 39 Calo, 488, 
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CRIMINAL, the learned judge himself was not entirely free from doubt. 
1907. He drew the attention of rhe jury to facts which might go to 
K all Singh show that the witnesses ware not fully reliable. 

t His observation as regards the evidence of Foujdar is also 
one which ought not to have been made to the jury. The 
learned Sessions Judge, in commenting on the evidence of Fouj- 
dar, seems to have unduly pressed upon the jury his own opinion 
that this witness was fuily reliable while the others were not, 
and he said that,’ if they accepted his evidence, the accused 
must be' convicted. He added that he saw no reason why 
Foujdar should have pe-jured himself to obtain the conviction 
of the accused. 

In another part of th» charge—and that was with reference 
to the statement made by the witnesses under section 164, Code 
of Criminal Procedure, the learned Judge refers to the case for 
the prosecution—a case rot made out by the evidence of the 
witnesses. Apparently, some observations were made by the 
Crown prosecutor withoct any evidence in support of it. The 
words are these :— The theory of the prosecution is that the 
deceased was a poor daa@mash whose death was thought nothing 
of by any one; that the aceused are of a high caste and the 
maliks in a small way are connected with the maliks of the locality; 
that it was decided to bush the matter up, if possible, that con- 
siderable pressure has been brought to bear upon the witnesses 
with that object; that they found themselves between the 
"devil and the deep sea, #.c, the police and the maliks ; and that 
the result was this contusion.” Now, the learned Judge ought 
to have pointed out to th» jury that this was the argument and 
that there was no evideace to support such a theory : If he had 
done so, the charge to the jury would have been free from objec- 
tion so far as this par- is concerned. We need not refer to 
other matters which are not of so much importance. 

We have gone throuzh portions of the evidence and we see 
that there is evidence on which a conviction may be based. We, 
therefore, set aside the conviction and sentence and, following 
the practice of this Court, direct a retrial by another jury. 


N. X. B. Apteal allowed ; retrial ordered, ~ 


King Emperor. 


Vou. VELJ ‘wie dour. . i 
j CRIMINAL REFERENCE. 
Before Mr. Justice Mookerjee and Mr. Justice Coxe. 


In re AZIM SHEIKH.* 


Criminal Procodwre Codo (Aot V of 1898), Soc. 108—Trangfor of case ta 
Subordinate Magisirate— Dirmistal of case ageing one aocused —Summona 
agdinst other—Cognisance of oase—Jurisdiction, j : 

Where a complaint was lodged against several accused persons and the 
Magistrate after examining the complainant, issued summons against one of. 
the accused only and transferred the case for trial toa Subordinate Magistrate: 
- Held, that the whole case of the complainant was transferred and the Sub- 


ordinate Magistrate was quite competent in discharging the accused before him, ‘ 
to order summons to imue for the attendance of some other accused person > 


against whom the complaint seems to him to be well founded, 
Panghanan Singh v. Unar Makonod Sheikh (1) distinguished. 
Semblo : Undor section 193 of the Orlminal Procedure Code the whole case 
must be transferred. 
Reference by the Sessions Judge. 
Case under section 447 of the Indian Penal Code, 
The facts appear from the judgment. 
No one appeared in this Reference, 
The judgment of the Court was'as follows : 
Mookerjee J.—In this case one Bacharudi complained 
against Sheikh Meghu, Sheikh Azim and others that they had 


trespassed on his land. TheSub-divisional Magistrate examined ~ 


the complainant and sümmoned Sheikh Meghu. He passed no 
orders with respect to the others. Subsequently the case was 
transferred to an Honorary Magistrate who after taking evidence 
acquitted Meghu and summoned Azim to take his trial under 
section 447, Criminal Procedure Code. The learned Sessions Judge 
has referred to this Court the order summoning Azim with the 
recommendation that it be set aside. This recommendation is 
based on two grounds, namely, (1) that on the authority of 
Panchanan Singh and Omar Mahomed Shetkh (1), the dismissal 
of the case against Meghu terminated the proceedings, and (2) 
that the Honorary Magistrate had no power to take cognizance 
of the case against Azim. 
In our opinion the ruling cited does not apply to the present 
case. In that case the Subordinate Magistrate’s action was 
*Reference No, 171 of 1007 made by G. O. Banerji Esq , Additional Sessions 
dodge of Mymensingh against the order of Baba R. K. Roy, Honorary Magistrate 


i (1) (1898) 4 0. W. N. 846, 


44g -. 
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construed as indicating a desire to terminate all proceedings 
relating to the matter in his Court, and it was held that the 
District Magistrate could not interfere under section 437. In 
this case it is evident from the action taken by the Honorary 
Magistrate, that he did not desire or intend to terminate the 
proceedings in his Court. and this fact distinguishes the case 
altogether from the case cited. As the learned Sessions Judge 
points out, the Magistrate should not have used the words 
“dismiss the case", but we do not regard this Pi pieeicn as more 
than a verbal inaccuracy. 

‘As regards the quest.on whether the Honorary Magistrate 


‘could take cognizance of tke case as against Azim, it appears that 


the Sub-divisional Magistrate took cognizance of the whole case 
examining the complainant and transferred it under section 192 
to the’ Honorary Magistrate. The fact, that he did not sufamon 
‘Azim, did not amount toa dismissal of the case as against Azim, - 
nor could it annul the cognizance which he had already taken of 
the case asa whole. We think that the case must be regarded 
as having been transferred asa whole to the Honorary Magis- 
trate, and indeed, it appears to’ us open to considerable doubt 
whether under that section a case can be transferred piecemeal. 

Accordingly we will not interfere with the order of the 
Honorary Magistrate. The records will be returned. 


N. K. B. Reference discharged. 


Vor. VIL] te COURT: 
.. .APPEL LATE CIVIL. 
Before Mr. .Fustice Mookerjee an and Mr, 9 ustice Casperss. 
MIR TAPURAH HOSSEIN 


v. 
GOPI NARAYAN AND oTHERs.* 


Civil Procedure Codo (XIV of 1988), Soc. 18—Ras fudioata— Matter ids 

and substantially in istuo—Bongal Torancy Act (VIII of 1885), Beo. 69, 
: applicability of— Hent, deposit of— Bengal Tenancy Aat. (VIII of 1885), 

Boh, ILI, Art, 8 (& )— Ortus Notice, service of by post, preeumption— Fact, 

question of — Ordor-shost, cxparte entry in, ovidentiary value o —coini Hindu 

Jamily, members of, rent dus to— Co-owners, ruit by some of, maixieinabiltty 

of—Addition of partion after limitation period Claim joint and indi- 

(OC olstblo—TAmitablon Aa (XV of 1877), See. 28—Abwabe— Batta usual, 
00 Dustur, Haeainsma, Sonari, Bolami, Percentage, and Baita Company, 

The Court {snot precluded under section 180? the Olvil Procedure Code from 
trying an issue whether the rent of the holding is payable entirely in cash or 
partly in cash and partly in kind, as it was not direotly and substantially in 
issus in à previous litigation between the same parties where the substantial 
relief sought was a declaration that She dppretsemenivanade by the Collect 
under section 60 of the Bengal Tenancy Act was invalid, í 

Section 69 of the Bengal Tenancy Act, is applicable upon the amsumption 
that the rent is taken by appraisement or division ; the only matter in contro- 
versy between the parties is as to the quantity, value or division of the produce; 
the section cesses to be applicable when there is a Hast cipue the 
"oharaoter of th» holding itself. 

Nahheda Singh v. Ripu Mardan Singh (1), followed, 

H a tenant relies upon clause (a) of article 2 of Schedule LII of the Bengal 
Tenancy Act, ho must prove that there was an application which fulfilled the 
requirements of section 61, sub-section (2) of the Bengal Tenancy Act, and 
' that a deposit was made under section 61 after the arrear had fallen due; he 
must also show that notioe under section 68 was serred on the landlord and 
prove the date when tha service was effected. 

There is no presumption that a letter, which was posted, was properly 
addressed, and the presumption that the letter reached the addressee, has no 
application till 1t fs established that the latter was properly addressed. 

Lindenburghar v. Beal (8), Ram Das v. The Official Liguidater (5) and 
Burnaster v. Barrow (4) referred to. 

* Before the presumption of due service can be applied, it is necessary to 
prove that the notioe was sent in a cover which was properly addressed, 

In ro Hiohly (1) referred to, 


* Appeal from Appellate Decree No. 2902 of 1908, from the decision of 
A.W. Cook Reda Diginet droge or Gaya, dated the 29th August 1905, 


that of Babu Mahendra Nath Ghose, Munshi? of Gaya, dated the 
September 1904, men 

(1) (1898) 4 0, W. N. 339. .(8) (1887) L L. R. 9 AIL, 368. 

a) (1831) 6 Wbeston 104. (4) (1853) 17 Q. B, 828 ; 85 B, B, 688, 


(5) (1875) I, B, 10 Bq. HT (2875 - ee 
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The presmnpuon that a nocice sent by posi was duly served is not a con- 
olusive presumpticn of law ; it & merely-a' presumption of-fact; and whether 
it arises ın a particular case or ncr, depends upon all the circumstances. 

Rosenthal v. Walher.(1) and Gopal v. Krishna (2) referred to. 

Jogoxdra Ckwnder v. Dwarka Nath (8) distinguished, 

An ex-parte entry in the orier-aheet is by no means conclusive evidence, 
if it is admissible in evidenoe at all; as against the landlord, who was not 
> party:to-the E der section 61 of the Hengal Tenancy 
Act. 

Rowlands v. De Veochi (4) referred to. 

, ^ When rent is due to the members of a joint Hindu family, it is not opon 
to the karta alone to maintatr & suit for rent without joining the other 
members either as plaintiffs or az defendants, exoept when the tenant has dealt 
with such erta as sole landlord. 

Kanna Piskarody v. Narayasan (5) followed, 

Vithilinga v. 7ithilings (6), Dalhrishna v. The Municipality of Mahad (7), 
Rajaram v. Lwokman (8), Xalides v. Nathu (9), Balkrishna v. Moro (10), 
Guruveyys v. Datiatraya (11) acd KAlarqjmall v. Daim (13) referred to. 

When the coowner landlords were not unwilling to join as oo-plaintiffs 
but did so with the utmost readiness as soon as objection was taken by the 
tenant defendants, they shoold have been joined as plaintiffs in the first instance 
and if-they are brought on the record after the expiry of the period of 
limitation, their claim is berred Sy hmitation and the entire claim is barred as 
the claim was joint and indivisibe. . 

. Ram Kinkar v. dhhil Chcadta (13), Ram Bekuh v. Rew Lali (14) and 
Bhawiratht-v, Kishan (15) referred to. f : 

Pyari Mohwn v. Kodar Nath (16) distinguished. 

The batta urual, Dastur, Harsatana, Bowari, Okanda, Salawi and pe^ 
centage are abwabe, 

Radha Nokes v. Ganga Frosad (17) Chahhan- Sahu v. Pup Chand (18), 


.Chulpan Mahion v. Tiwhdari (-9), Radha Prosad v. Bal Xower (30) and 


' Millis v. Moghnaiy Thakur (21) referred to. ; 
If the tenancy was created before 1886, batta Company is prima facis not 
‘an abwab, but if she creation of the tenancy is of subsequent date, it is prime 


Jaos an &bwab, , 
a Goburdàwn Lall (32) referred to. 
(1884) 111 U. 8. 185 (108:. (6) (1891) L L. R. 15 Mad. 111.. 
a (1901) 8 Bom. L. B. 430. (7) (1885) L L. R. 10 Bom, 82. 
(1888) T. L. Rr 15 Oalo, 681. (8) (1889) 12 W, B. 478 (485). 
P (1888) 1 Oab, and Ell 10. (9) (1888) I. L. H. 7 Bom. 917. 
(5) (1881) L L. B. 3 Mad. 384. (10).(1890) 1. L B. 31 Bom, 164, 


b (1203) I. L. 3.98 Bom 1. 


© (13 (1904) L R, 52:L. A. 98 (85) ; 1 0, L, J..584 ;.L, L. R. 82 Calo, 296 (314); 
:7 Bo R. L 


(30) (1890) 
(1853) 
(33) (1907) 


m L. 
(18) (1907) 5 O. L. J 342 (E. B.). 
(14) (1881) L L. R. 6 Calo, E15 ; 8 O, L. R, 457. 
(15) (1907) I. L. B, 29 AIL 811 ; 4 A. L, J. B. 194. ; 
(16) (1899) I. L. B, 28 Calc. «09. 
(17) (1848) 7 Mac. Bel. Ref. 268, 
(18) (1848) B, D, A. 680. 
0» (1885) I. L. R, 11 Oslo, 175 (P. B.). 
L L.'BR. 17 Oalo, 728 (F. B.) 7 
A -D. 
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Appeal by the Defendant. - 
Suit for rent. 
* The facts and arguments appear sufficiently from the judg- 
ment of the Court. 
Babus Umakali Mukerjee and Luchmi Narayan Singh for 
the Appellant. e 
Mr. O Kinealy (Advocate- General) and Moulvi Mahomed 
Taker for the Respondents. 
' i A C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the tenant 
defendant in an action for rent commenced by the plaintiffs 
respondents for recovery of arrears in respect of the years 1307 
to 1310. The Courts below have madea decree in favour of the 
plaintiffs. The principal points in controversy between the 
parties were three, namely, first, as to the character of the hold- 
ing, whether it is partially sad and partially bhows as alleged 
by the plaintiffs or, entirely tard: as alleged by the defendant ; 
secondly, whether any portion of the claim is barred by limitation, 
and £&zrd/y, whether any portion of the amount claimed’ comes 
within the description of an aéwaé, which is not legally recover- 
able. The learned District Judge has decided all these questions 
in favour of the plaintiffs and his decision is challenged in this 
appeal, substantially, on three grounds, namely, frst, that the 
question of the character of the holding is not res judicata but 
is open for investigation in the present litigation ; secondly, that 
a portion of the claim is barred by limitation under Article 2, 
clause (5) of Schedule ILI of the Bengal Tenancy Act, if not, 
also under Article 2, clause (a) of the same schedule ; and thirdly, 
that whatever is claimed in addition to the rent, comes within 
the description of illegal cesses or abmabs. 

The first point taken on behalf of the appellant Taises the 
question, whether the character of the holding is still open for 
investigation, or, whether the matter is concluded by the decision 
in an earlier litigation between the parties. It appears that, in 

. the year 1900, the landlords respondents made an application to 
the Collector for appraisement of the crops of the defendant 
appellant. The application was made upon the assumption that 
the rent was payable in kind. The Collector made an order in 
favour of the landlords ; the result was that the tenant instituted 
‘gisuit to set aside the appraisement upon declaration that ‘the 
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rent was payable in cash and consequently section 69 ‘of the 
Bengal Tenancy Act had no application to the tenancy, When 
the suit came to be heard in the Court of first instance, the 
parties desired that the question of the true character of the 
holding might be left undecided, and at their desire, the Munsiff 
left the question open tothe parties. He held on the evidence. 
that there was a bona fide dispute between the parties as to 
whether the lends were saed: or bhowl, so that the Collector 
had no jurisdiction to make an ‘order for appraisement, and he 
directed that the question as to whether the disputed lands were 
actually sardi or bkom/r be left open. The landlord then 
appealed to the District Judge and contended that the main 
issue as to the nature cf the holding ought to be decided, 
specially as its decision might seriously affect the question of the 
bona fides as regards the dispute relating to the character of the 
holding. The learned District Judge held that the plaintiff had 
failed to establish that the holding Was nagdi and that the defen- 
dants landlords had equally failed to prove that the holding was 
bhowh. In this view of tne matter, he came to the conclusion 
that neither party had estzblished his case, but as in his opinion, 
there was a onafids disoute between the parties, he affirmed 


the decree of the Munsiff in so far as it set aside the appraise- 


ment. Upon these facts it was contended on behalf of the 
Jandlords in the Courts below that the question of the true 
character of the holding is res judicata and the contention has 
been repeated in this Cou:t. It has been argued, on the other 
hand, on behalf of the tenant that the doctrine of resjudicata 
does not bar the decision of the question of the character of the 
holding iñ the present litigation. In our opinion, this lattér 
contention is well founded and must prevail. In the first place, 
it is reasonably clear from the proceedings in the previous suit 
that the,question of the character of the holding was not directly 
and substantially in issue. The substantial relief, which the 
plaintiffs sought, was a declaration that the appraisement made 
by the Collector was irvalid. He would be entitled to such 


"déclaration upón proof that there was a bona fide dispute between 


the parties as to the character of the holding; for as ruled by 
this Court in *he case of Vakheda Singh v. Ripu Mardan Singh (1) 
where there is a dona fide dispute as to whether rent is payable 
in cash or ia kind, the Collector has no jurisdiction to proceed 
under sections 69° and To. ` Section 69 is applicable upon the 


ay (1398) 4 C. W. N. 29. 
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assumption that the rent is taken by apprajsement or division 
of the produce and the only matter in controversy between the 
parties is as tothe quantity, value or division óf the produce ; 
section 69 ceases to be applicable when there is a dona fide dispute 
as to the character of the holding itself. To entitle the' plaintiff 
to succeed in the previous litigation, it was sufficient for him to 
establish that there was such a bona fide dispute, and this was the 
reason why both the parties agreed in the Court of first instance 
that the question of the true character of the holding was to be 
left open. The matter, therefore, cannot by any stretch of 
language be said to have been directly and substantially in issue 
between the parties in the Court of first instance. When the 
case went on appeal before the District Judge, he appears to have 
thought that the question of the character of the holding had an 
important bearing upon the question of the bona fides of the 
dispute between the parties. He dealt with the matter primarily 
from this point of view. But there isan additional reason why 
his finding should not be treated as res judicata; even if we 
assume that the question was directly and substantially in issue 
before the District Judge, it is clear that there was no final 
decision. The question now in conttoversy between the -parties 
is whether the rent of the holding is payable entirely in cash as 
the tenant alléges, or whether it is payable partly in cash and’ 
partly in kind as the landlords assert. The finding of the learned 
District Judge was that the then plaintiff, the tenant, had failed 
to prove that the holding was sagdi and the then defendants, 
the landlords, had equally failed to prove that the lands’ were 
bhowd. ` It cannot be said, therefore, that there was any final 
adjudication by the Court as to the true character of the disputed 
holding. We must, consequently, hold that the decision in the 
previous litigation does not operate as res judicata and that the 


view taken by the Courts below, that the matter is res judicata- 


and not open for investigation, cannot be supported. The deci- 

sion of the District Judge on this point must consequently be 

reversed and the case remitted to him in order that he may come 

to a conclusion regarding this on the basis of the evidence 
in the record. 

The second ground taken on behalf of the appellant’ palates 
to the plea of limitation. The facts so far as it is necessary to 
state them for the decision of this point, are briefly as follows, 
The rent: for the year 1307 fell due on the t4th June 1900, and 
was deposited on the same date, the rent for- the year 1308 fell 
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due on the and June 1901 arid was deposited on the 30th May 
1901 ; the ‘rent for the year 1309 fell due on the 21st June i9oz 
and was deposited on the same date. The present suit was com- 
menced on the 13th June 1903. Upon these facts it is contended. 
by the learned vakil forthe appellant that the claim for 1307, 
1308 and 1309 is barred by limitation under Article 2, clause (a) 
of Schedule III of the Bengal Tenancy Act. It is further con- 
tended that the claim for 1307 is also barred under Article 2, 
Clause (4) of the same Schecule, inasmuch as, although the suit- 
Was instituted by the first four plaintiffs on the 13th June 1903, 
the óther plaintiffs, who are equally interested in the lands, 
were not made parties til the sth of July 1903, #.¢. more 
than three years after the expiry of the year 1307, in which 
the rentíel due. As regards the first branch of this conten-. 
tion, the answer to it depends upon the construction to be placed 
upon article 2, clause (2) of Schedule III of the Bengal Tenancy 
Act, which provides that a suit for the recovery of rent, when 
the arrears fell due before the deposit was made under section 61 
on account of the rent of the same holding, must be brought. 
within six months from the date of the service of notice of the: 
deposit. It is argued by the learned vakil for the appellant 
that,in the present case, a deposit was made by the tenant 
under section: 61 and thet notice of such deposit was served, 
on the landlords more than six months before the institution 
of the suit. In support of this allegation, the only evidence, 
which has been, produced by the tenant, consists of extracts 
from the order-sheets of the Munsiff which contains recitals 
to the effect that: an application, purporting to be under Bec, 
tion 61 of the Bengal Tenancy Act was made by the, tenant,. 
that money was deposited, and that notice was sent by post. 
The Coyrts below have declined to presume that the application 
had. been duly made, that notice had been served, and that the- 
service.had been effected more than six months previous to, 
the institution of the present suit. It is argued by the learned. 
vakil. for the appellant that it ought to be presumed that there. 
was sufficient compliance with the requirements of the law. 
on the subject, and, in support of this position, reliance is placed 
upon the :case of Surendra Chunder- Ghose w. Dwarka Nath 
Karmogar (1). In our opinion,’ there i is no Foundation for this- 
Gontehtion. 

:In- the: first ‘place it is- bite clear that when q defendant 
a UE : (1898) LL.,B.15 Oslo, 681. . ; ^ s, 
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asserts that a suit for the recovery of rent is barted by the 
special rule of limitation laid down irm clause (a) of article 2 of 
Schedule IIT, the onus is upon him to prove that the case is 
covered by that clause. The claim in question provides for a 
short period of limitation in order that there may be a speedy 
decision of the points mentioned in section 61, sub-section (1) 
of the Bengal Tenancy Act; by sub-section (2), the tenant has 
to set up a case of particular justification which the landlord, 
by means of a rent suit, must bring up at once for judicial deter- 
mination. If, therefore, the tenant relies upon article (2), 
clause (a), he must prove that a deposit was made under section 6r 
after the arrear had fallen due ; he must also show that notice 
under section 63 was served on the landlord and prove the date 
when the service was effected. In the present case, there is 
nothing to show that an application was made under section 61 of 
the Bengal Tenancy Act ;.it is not proved that there was an 
application, which complied with all the requirements of that 
section. No doubt, it is not necessary to prove that there was a 
valid deposit within the meaning of section 61, that is to say, 
a deposit after a previous tender or upon the happening of the 
other circumstances mentioned in the first sub-section to seci 
ton 61: nor is it necessary to prove that the deposit was of the 
full amount of money then due. But it is essential to prove 
that there was an application, which fulfilled the requirements 
of section 61, sub-section (2) ; of that, there is no proof in this 
case. It is next to be observed that there is no proof that the 
notice contemplated by section 63, sub-section (2), was served 
upon the landlord, nor is there anything to indicate the date on 
which the notice, if any, was actually served, under Chap. V 
paragraph 5 of the Rules framed by the Government of Bengal 
under section 190, sub-section 5 of the Bengal Tenancy Act ; 
a notice’ under section 63, sub-section (2) may be served by 
forwarding it by post in a letter registered under Part 3 of the 
Indian Post Office Act, 2866, or, where the Court may deem it 
necessary, -it may be served in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil 
Procedure. In the case before us, the extract from the order- 
sheet of the Munsiff, which has been produced, contains an entry 
to the effect that notice was sent by post. The learned vakil 
for the appellant invites us to hold that there is a necessary ` 
presumption thatthe notice was duly served and that it was , 
aetved on a. date, which is beyond six months from the-daté of ' 
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the institution of the suit In our opinion, there is no such: 
presumption. The presumption, which is applicable to cases 
of this description, is thus stated in Taylor on Evidence, 
Vol. I, section 179 :-— The rule is well settled that, if a letter 
properly directed is provec to have been either put into the 
Post office or delivered to the postman, it is presumed from 
the known course of business :n the Post office department, that 
it reached its destination a- the regular time and was received 
by the person to whom it yas addressed." [See also Wigmoré 
on Evidence, Vol. I, section 95]. This statement is .identical 
with the Rule as enunciated by Mr. Justice Wood in delivering the 
unanimous opinion of the Supreme Court of the United States 
in Rosemthal v. Walker (v. To the same effect is the proposi- 
tion laid down in ScAuts v. crdan (2). This Rule is amply borne 
out by the cases of Warrea v. Warren (3), Woodcock v. Houids- 
worth (4), Sanderson v. Judge (5) and Dunlop v. Higgins (6), and — 
it has been adopted in this country: See Looff Ali Meah v: 
Pearee Mohun (7), where i is stated that, if a letter is forwarded 
to a person by post duly registered, it must be presumed that it 
was tendered to liim. [See also the Indian Evidence Act, section 
16, M. (6) and section 114. IH. (f). There is, however, no pre- 
sumption that a letter, which was posted, was properly addressed- 
and the presumption in question has no application till. it is 
established that the letter was properly addressed. See Linden- 
burghar wv. Beal (8), Ran: Das vw. Official Liguidator (9) and 
Burmaster v. Barrow (10). Before the presumption can be applied 
it is necessary to prove, as vas done in the case of Jn re Hickly (11), 
that the notice was sent in a cover which was properly addressed, 
In the case before us, there is no evidence whatsoever that the 
notice, if it was sent, was putin a cover which was correctly 
addressed. We may, futker, observe that the ex-parte entry in 
the order-sheet is by no means conclusive evidence, if it is ad- 
missible in evidence at all as against the landlord, who was not 
a party tothe proceedings for deposit under section 61 of the 
Bengal Tenancy Act, [Rowand v. DeVeccht (12). It is also: 
important to remember that the presumption upon which reliance: 
is placed is not a conclusive presumption of law ; it is merely a. 
presumption of fact ; and whether it arises in a particular case or: 


(1) (1884) 111 U. B, 185 (198). - (7) (1871) 16 W. B, 929, ' 
(2) (1801) 141 U. B. 218, (8) (1891) 6 Wheaton 104. 
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hot must depend upon all the circumstances. See Rosenthal v. 
‘Walker (1), where it was observed as follows :—' The presump- 
tion’so arising is not a conclusive presumption of law, but a mere 
inference of fact founded on the probability that the officers of 
the Government will do their duty in the usual course of business 
and when it is based upon evidence that the letters never were 
received, it must be weighed with all the other circumstances of 
the case by the Jury in determining the question whether the 
letters were actually received or not.” See also Henderson v. 
Carbondale Coal Co. (2). A similar view was adopted by the 
learned Judges of the Bombay High Court in Gopal v. Krishna (3). 
As regards the case of Sogendra Chunder Ghose v. Dwarka Nath 
Karmokar (4), upon which reliance is placed, it is clearly distin- 
guishable. In that case the notice to quit had been sent by a 
registered letter, the posting of which was proved and which 
was produced in the Court in the cover in which it was des- 
patched, the cover containing the notice bearing an endorsement 
upon it purporting to be by an officer of the Post office stating 
the refusal of the addressee to receive the letter ; it was ruled 
by this Court that this was sufficient service of notice. It ig 
obvious that nothing like what was established in that case, ig 
made out in the case before us. On these grounds, we must 
hold that the tenant defendants have failed to prove that the 
notice under section 63 of the Bengal Tenancy Act was served 
on-the landlords or that, if the notice was served, the service was 
effected on a date which is beyond six months from the date of 
the institution of the suit. It follows, consequently, that no 
portion of the claim is barred by limitation under Schedule III, 
Article 2, clause (2) of the Bengal Tenancy Act. 
' The second branch of the contention for the appellant is 
that, even if Schedule III, Article 2, clause (6) be applied, the 
élaim for rent in respect of the year 1307 is barred by limitation. 
The facts upon which tbis contention is based are briefly as 
follows : As we have already stated, the suit was originally com- 
menced- by the first fout plaintiffs; objection was taken by the 
defendants that the fourth plaintiff had three brothers, who were 
interested as landlords and ought to join as plaintiffs ; they were 
thereupon brought on the record on the sth of July 1903. Upon 
these facts, it is contended that, so far as these three added 
plaintiffs are concerned, under section 22 of the Limitation Act, 
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their claim. for 1307 is barred by limitation and inasmuch as the 
claim for rent is joint and .ndivisible the entire claim for 1307 
is barred by limitation. The Courts below have held that the 
fourth plaintiff, who is the Aarts of the family consisting of 
himself and his three brothers, was competent to sue on-their 
behalf. If this is the correct view of the position of the arta of 
a joint Hindu family governed by the Mitakshara law, no question 
of limitation arises. We must, consequently, consider whether, 
when rent is due to the members of a joint Hindu family, it is 
open to the arta alone to maintain a suit for rent without join, 
ing the other. members cither as plaintiffs or as defendants.. A 
similar question arose in the case of Kanna Pisharody v. Nara- 
yan (1). In that case it vas ruled that unless where by a special 
provision of law, co-owners are permitted to sue through some 
or one of their number, all co-owners must join in a suit to 
recover their property. Co-owners may agree that their property 
shall be managed and legal proceedings conducted by some or 
one of their number, bu- they cannot invest such person or 
persons with a competency to sue in his own name on their 
behalf, or if sued, to represent them. It may indeed happen 
that a suit by one of several co-owners can be successfully main. 
tained against a tenant; this is the case when tbe tenant has 
dealt with such co-owner as sole landlord and by so dealing is 
estopped from denying tae title of the person who has let him 
into possession ; but except in such a case all the co-owners must 
join as plaintiffs in the sui-. This view -was treated as settled 
law in the case of Vithfinga y. Vithilingra (2). A similar view 
has been adopted by the learned Judges of the. Bombay High 
Court in the case of Balkriskna v. Municipality of Makad (3) 
in which it was ruled by Sir Charles Sargant C. J., that, unless 
thére is a special provision of the law, co-owners are not permitted 
to sue, through some or one of their number and that all co-. 
owners must join in a suit -o recover their property ; "the defen- 
dant cannot be deprived of his right to insist on the other co- 
owners being joined on the record by the fact that they approved 
of the suit being brought by the plaintiff alone. "This view is 
practically identical with what was adopted in the cases of 
Rajaram Tewaree v. Luchman Pershad (4), Kahdas v. Nathu (s), 
Balkriskna v. Moro (6), Shamratht v. Kishan FParshad i and 
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Guruvayya:v. Dáttatray- (1, and is supported by the observa- 


tions of their Lordships of the Judicial Committee in XAiaraj- 
mall v. Daim (2). In the case before us, there is nothing to 
indicate that the tenants accepted the fourth plaintiff as their 
landlord, nor is there anything to show that they are estopped 
from setting up the plea that he is not the sole landlord and 
that he must sue along with his brothers. No doubt, as was 
ruled by a Full Bench of this Court in the case of Pyarimokun 
v. Kedar, Nath (3), if some of the co-sharers refuse to join as 
plaintiffs, they may be niade defendants. In the present case, 
however, it is conclusively proved that the brothers of the 


fourth plaintiff were not only not unwilling to join as co-plaihtiffs: 


but did so with the utmost readiness as soon as objection- was 
taken by the defendants. They should, therefore, have joined 
as plaintiffs in the first instance, and, as they were brought on 
the record after the expiry of the period of limitation, their 
claim is barred by limitation, [Ramé#inkar v. Akhil Chandra (4)] 
and the entire claim for rent in respect of the year 1307, must 
be treated as barred upon the principle that the claim was joint 
and indivisible. See Ramsebuk Kundu v. Ramlall (s) and 
Shamratki v. Kishan (6). We congequently, hold that the claim 
for the rent of 1307 is barred by limitation and must be dis- 
allowed, ` 

The third ground upon which objection is taken, is that a 
portion of the claim falls within the description of abwab and 
is not recoverable. It appears from an examination of the plaint 
that in addition to the rent, a sum of Rs. 2 is claimed as abwab 
under the heads of dastur, batta usual, hossatnarma, selami, chanda, 
sonari and percentage, and another sum of twelve annas is claimed 


under the head of batta company. So far as the items first 


mentioned, are concerned, they are clearly abwads and' not 
legally recoverable; indeed, five of them have always been 


recognised as ilegal demands. Thus the ċatta usual was held- 


to be an abwad in the cases.of Radha Mohan v. Gangaprosad (7), 


Chakan Saku v. Rupchand (8), Chuttan Makto v. Tilakdhari (9); 
and Radkaprosad v. Balkowar (10). Dastur, hossatnama and sónari, 
were held td be abwads in the case of Chuttan Mahto v. Tilak- 


dhari Singh (9) and chanda was held to be an abwab in Milis v. 


. (1) %08) I. L R. 98 Bom. 11. 
‘ ED eA dE I, L B. 83 Calo. 296, 


8) (1890) L L B 96 Calc. 408 | u (1843) 7 Mao, Bel. R: 166. 
(4) (1907) 50. L J. 942. e (1848) 8 D 

(5) (1881) I. L. B 6 Onl, 815. -(9) (1885) LLE llOdle 175, =” 
(6) (1907) L L. B, 39 AIL 81,- . (10) 41890) I. L. B, 17 Oalo, 726. 


— 
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Meghnath Thakur (1). There can be no doubt that the items 
selami and percentage fall within the description of abwad as they 
are arbitrary and indefinite demands in.addition to the rent. ' All 
these items, therefore, must be disallowed. As regards the data 
company it is not necessarily an adwad as was pointed out by this 
Court in the case'of Rameshar Koer v. Gobardhan Lal (a). 
If the tenancy was created before 1836, batta company is prima 
facie not an abwad, but. if the creation of the tenancy is of 
subsequent date, batta company is prima facie an abwab. As the 
origin of the tenancy is not known in this case, before batta 
company can be allowed, the landlord must prove that it is 


„legally recoverable. 


The result, therefore, is that this appeal must be allowed ; j 
the decree of the District Judge is discharged, and the case is 
remanded to him in order that it may be disposed of in accord- 
ance with the directions grven in this judgment. If the District 
Judge finds additional evidence necessary for the satisfactory 
determination of any particular point, he will be at liberty to 
proceed under section 563 of the Code of Civil Procedure. The 
costs of this appeal will abide the result. l 
ATO ^ °. Appeal allowed ; case remanded, 
` (1) (1853) 8. D. A. 4. ` (3) (1907) 7 0. L. J. 803. 


- Before Mr. Fustice Mookerjee and Mr, Justice Casperss. 
RADHAY KOER. 


v. 
AJODHYA DAS AND ANOTHER.” d 


Possession, swit for—Title at the date of wit —Bengal Tenancy Aot f VILI of 
' 1885), Beo. 187—Notios, proof of service of— Natioe, validity ef— Order- 

thart of the proosodings, enizios in, evidentiat caius of. 

In a suit for reoovery of possession the plaintiff can succeed only on the 
title as it stood on the date of tke institution of the suit, 

Until the notice bas been properly served under section 107 of the Benge 
Tenancy Act upon the incumbramoer, the inoumbranoe anbsigts. 

It is obligatory on the purchaser to show that the notice under din 167 
had been served in the manner oresoribed. The entries in the grder-shoet are 
Hot prima’ facis evidence agains- the incumbrancer that the notioe ‘was served. ` 


Mir Tapwrah Hosein v. Gort Narayan (1) followed. ; 


* Appeal from Appellate Denree No 182 of 1906, against: the decison of 
Bebu Purng' Chandra De, Subordinate Judge. Musafferpur, dated the 25th 
November 1906, ilie thar. of Babu Suraj Mohun Das Gupta, Konan, 

aoth Junt 1905. 


(1) 0907) QI.J.965 ^7 ca 


Vor. VIE] - - sigh cotat. : 


^ The purchaser who relies upon the servioe of notice must prove it either by 
the production of the person who served the notice òr by any other moans 
recognized by law ; and if a question arises es to the validity of the notice, it 
must be shown that it was a valid notice and was mgned by &-oompetent officer 
as required by ol. (1) of section 167 of the Bengal Tenancy Aot. 
Ahhoy Kumar Soer v. DUY RENE Manabe C1) aeeoa to, 
Appeal by the Plaintiff. 


Suit for recovery of possession and for mosne-pfofits. 


The facts and arguments appear sufficiently from the judg- 


ment of the Court. 
Babu Foy Gopal Ghoska for the Appellant. 
Babu Chandra Sekhar Banerji for the Respondents. 
The judgment of the Court was delivered by- 


Mookerjee J.—The subject matter of the litigation which 
has given rise to this appeal is an occupancy holding in-respect 
of which the second defendant was a tenant under the first 
defendant. It is found that on the 30th August 1899, the second 
defendant executed an usufructuary mortgage in favour of the 
plaintiff and placed her in possession of the holding. - Om the, 
8th January 1904, the holding was sold in execution of a decree 
for rent obtained by the first defendant against the second. 
defendant. On the 15th June 1904, the first defendant took 
possession and thus ousted the plaintiff. On the 7th October 
1904, the plaintiff commenced this action for recovery of posses- 
sion and mesne profits, - 

. It is clgarfrom this statement of facts which are not disputed 
that on the day the suit was instituted, the plaintiff had a good 
cause of action, inasmuch as the first defendant had -wrongfully 
ousted her on the 15th June 1904. As soon however as the 
notice of the suit. was served on the first defendant, he made an 
application to the Collector in order that the notice under section 
167 of the Bengal Tenancy Act might be issued upon the plaintiff 
so that her incumbrance might be extinguished. In the Court of. 
first instance, the order sheet in the proceeding under section 167 
was produced, but apparently at the trial no reference was made 
to it by the defendant. The result was that the Munsiff held that 
there was nothing to show that the title of the plaintiff had 
been extinguished, and in this view of the matter, made a decree 
in her favour. The first defendant then appealed fo the 
Subordinate Judge, and at the hearing of the appeal, produced. 
the order sheet upon which no reliance had been placed -on- his 


(1) (1902) L LB, 2 Calo. 813, 


- 


August, 13, 


THA OALOUTTA LAW JOURNAL. [Vor VÍT. 


behalf in the Court of first instance. "The learned Subordinate 
Judge held that the entries in thé order sheet afforded prima’ 
facte evidence that the title of the plaintiff had been extinguished. 
He further found on the evidence, first, that the decree for rent 
which was challenged as fraudulent and collusive by the plaintiff 
was not vitiated by fraud, and, secondly, that the mortgage of the 
plaintiff, ‘the validity of which was challenged by the defendant, 
was genuine. He came <o the conclusion, however, that as the 
titlé of the plaintiff had been extinguished after the institution of 
the suit, her claim must be disallowed. 

The plaintiff has now appealed to this Court, and on e 
behalf the decisjon of the Subordinate J udge has been challenged 
substantially on two groands, namely, first, that as upon the 
Admitted facts of the case, the title of the plaintiff was subsisting 
and in full force at the date of the institution of the suit, she is 
entitled to a decree for recovery of possession and mesné profits’; 
and secondly, that in any v-ew of the matter, the extracts from the 
order sheet do not afford any evidence that there has been a valid 
service of notice under seccion 167 of the Bengal Tenancy Act. 
In our opinion, both thése contentions are well founded and must 
prevail. 

* As regards the first point, it is sufficient to observe that in a 
Case of this description, the plaintiff must succeed on the title as 
It stood on the date of the institution of the suit. There can be 
no possible controversy tkat till the notice under section 167 of 
the Bengal Tenancy Act has been properly served upon the 
incumbrancer, the incumbrance subsists. When, therefore, on the 
15th June 1904, the first defendant dispossessed the plaintiff, his 
dct ‘must be taken to have been wrongful, and when on the 7th’ 
October, 1904, the plaintiff commenced this action, she was 
undoubtedly entitled to 5e restored to possession. We must 
consequently hold upon tkese facts, that the plaintiff is entitled to 
a decree. - * 
` - As regards the second point, we must observe that the entries: 
in the order sheet do not show, as against the plaintiff, that there' 
has been:a valid service of notice, and that ‘her incumbrance has’ 
been extinguished. Section 167 of the Bengal Tenancy Act. 
provides that, “a purchasar having power to annul an incum- 
brance under any of the foregoing sections and'desiring to annul’ 
the same, may, within one year from the date of the sale or the: 
date on which he first has notice of the incumbrance, whichever! 
is later, present to. the Collectot an application in writing, 
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requesting him to serve on the incumbrancer a notice declaring 
that the incumbrance is annulled.” Op the application, the 
notice is to be issued by the Collector, and is to be served in the 
manner prescribed by this section. The incumbrance is to be 
deemed annulled from the date on which -the notice is so served. 
The manner in which the notice is to be served is described in 
Chapter I, Paragraph (3) of the Rules framed by the Government 
of Bengal under sections 189 and 190 of the Bengal Tenancy Act.: 


This Rule lays down that, when there is no other mode of service of 


notice prescribed by the Bengal Tenancy Act, or by the Rules 
framed by the Local Government, the service is to be effected in 
the manner provided for the service of summons under the Code of 


Civil Procedure. Inthe present instance, therefore, it was obligatory. 


on the first defendant to show that the notice had been served 
in the manner prescribed. The production of the order sheet of 
the proceeding under section 167 is obviously insufficient. As 
was pointed out by this Court in the case of Mir Tapurak Hossein v. 
Gopi Narayan (1) the entries in the order sheet which were made 
exparte would not be even prima facie evidence against the 
plaintiff that the notice was served. It would be necessary for 
the first defendant who relies upon fhe service of notice to prove 
it either by the production of the person who served the notice, 
or by any other means recognized by law ; and if a question arises 
as to the validity of the notice it must be shown that it was a 
valid notice and was signed by a competent officer as required 
by clause (1) of section 167. See Akhoy Koomar Soor v. Bejoy 


Chand Makatap (2). It is obvious, therefore, that the materials’ 


on the record are by no means sufficient to jüstify the conclusion 
of the Subordinate Judge that there has been a service of notice 
on the plaintiff as required by section 167 and that the incum- 
brance has been duly extinguished. 

The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate J udge discharged and the decree of 
Court of first instance restored with costs in this Court and in 
the lower appellate Court. — 


This decree, however, will not prevent the first defendant. 


from instituting an action for recovery of possession upon the 


allegation that subsequent to the institution of the present suit, 
the title of the plaintiff has been extinguished in the manner 


recognized by law; what the position of the parties may be, i£ 
such an action is commenced; it is needless for us to consider. ` 


A. T. M. ws Appeal allowed ; suit dismissed, 


(1) (1907) 70. L, J, 851, ' — (2) (1908) I. L, B. 90 Oalc. 818, 
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Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin, ~ 
SRINATH PAL 


"EE 
HARI CHAEAN PAL AND OTHERS." 
Partnorahip, ruit for dissolution qf —Neossesry partics— Party, death of— 
Substitution of heirs, aot mads in tino— Abatement of nitt. & 

A suit for dissolution and winding-up of & partnership involves the deter- 
mination of the plaintiff's share and the taking of accounts, and the plaintiff's 
share could not be determinec definitely without making -all the parties 
interested in the partnership, pa-ties to the snit, and the accounts oould not bg 
properly taken in the absence of any of them. 

If on the death of one of the defendants, his heirs are not made parties ta 
the sult by substitution ın time, the whole suit is to be dismissed, even where 
no relief against the deceased defendant or his heirs was asked for specifically, 


Randoyal v. Junnenjoy Cocxdoo (1) referred to and followed. 
Suit for dissolution and winding up of a partnership. 
Appeal by the Plaintizt. 
- -The facts of the case appear from the judgment. 


Babu Shib Chandra Falit for the Appellant. P2 
- Babu Batkuntha Nate Das for the Respondent. "CS ' 


- The judgment of the Court was delivered by - 


Rampini J.—This is an appeal against an order of the second 
Subordinate Judge of Dacza, dated the 27th September, 1905, 

The order is one passed -under section 368 of the Code of 
Civil Procedure, directing that the appeal to the lower Court. 
should àbate. That appezl arose out of a suit for dissolution and 
winding up of a partnership. One of the defendants was the. 
defendant No. 20; and the plaintiff in his plaint alleged that, 
she had some interest. in the, property. The defendant No. 20 
was accordingly made a defendant in the suit brought by. the, 
plaintif in which the plaintif prayed both for a declaration and 
determination of. his share in the partnership and also for dissalu-, 
tion and winding up of the.business. ` 

The Munsiff found the plaintiff to be a partner, but he was 
not able to ascertain the extent of the plaintiffs share. He 
therefore disallowed the cther reliefs sought for in the suit ; and. 
upon this the plaintiff appealed to the Subordinate Judge, while . 
the defendants Nos. 1 and 2 preferred a cross-appeal. After the 
presentation of the appeal, the defendant No. 20 died. She died, 


* Appeal from Original Order No. 51.0 1906 against an order of Babn Hart. 
"ph foy second Subordinate cudge of Dacca, dated the 27th Beptember 1905, 


(D (85) L L. B: 14 Oale, 791, 
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on the 28th July r9o4 andan application was not made ito 
substitute her heirs in her stead untilthe 17th August 1905, that 
is, of course, much more than six months after the date of her 
death. The learned Subordinate Judge, therefore, said that the 
application was out of time and disallowed it ; and he also found 
that the appellant was well aware of the death of the defendant 
No. 20, and that he must have submitted a false return of the 
notice of the appeal. This notice, it appears, was served on the 
26th August 1904, and the appellant himself accompanied the 
Court peon. In the appellant’s affidavit he says that the de- 
fendant No. 20 was within the house, to the outer-door of which 
the notice was fixed. Now, this could not have been true, 
seeing that the defendant No. 20 had died on the 28th July 
1904. Hence the Subordinate Judge disallowed the application 
for substitution of the heirs of the deceased defendant and 
directed that the appeal should abate as "the defendant No. 26 
was a necessary party to the suit. ~~ 

The plaintiff now appeals+to this Court, and on his behalf it 
is stated that he will not~contend that the Subordinate Judge 
Was wrong in saying that the application for substitution of the 


heirs of the deceased defendant wał made out of time, but he 


yrges that the Subordinate Judge was wrong in saying that the 
appealshould abate because the heirs of the defendant No. 20. 
were not necessary parties to the suit. 
'' In our opinion, however, this plea cannot prevail The 
suit, as mentioned above, was one for dissolution and winding- 
up of a partnership. It involved the determination of the 
plaintiff's share and the taking of accounts. The plaintiff's share 
tould not be determined definitely without making all the parties 
interested in the partnership parties to the suit, and the accounts 
could not be properly taken in the absence ofany of them, 
The learned pleader for the appellant states that he does not 
ask for any relief against the defendant No. 20 or her heirs, but 
only against the defendants Nos. 1to 4. But it appears to us 
that this is immaterial. 'The heirs of the defendant No. 20 are 
necessary parties to the declaratory decree which must be given 
in respect of the extent of the plaintiff& share and they are 
hecessary parties to the winding-up of the business and the 
faking of the accounts which the plaintiff seeks for. The 
present case seems to be of all fours with the case of Ramdoyal 
v. Junmenjoy Coondoo (1) in which the whole suit was dismissed 
' .Q).088) L D.R. 14 Cal, | 
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because-one of the partier to the partnership was not added as 
z party to the suit in due-time. 

- For these reasons, we are unable to interfere with the: olde 
of the Court below, and w= dismiss this appeal with coh, which 
we assess at two gold mohurs. 


B. M. : Appeal sdisinissed; 
CIVIL RULE. 
Before Mr. Fustics Meokeryee and Mr. Justice Holmwood. 


MOCL CHAND RAM 


v. 


m SARJ2OG PERSHAD.* m 


Civil, Procadurs Gods (HIV if 3888), Soos. 108, 350, 685 —Fusoleency prooooding Á 
— Beo-parto ondar, setting aside ef Review. 

Beotion 850 of the Civil Prosedure’ Code contemplates that on the date fixed 
for hearing, the Court shall examine the jJudgment-debtor in the presence of the 
persons on whom notice has bem served or their pleaders. This should be 
strictly carried out. 

lf the objector had no natios of the application for insolvenay, he is 
entitled to apply under section 108 cf the Oivil Procedure Code to set aside an 
ex-parte arder passed under section 850 of the Code; buat if notice had been 
served on him and he was prevented by any sufficient reason from appearing 
and if the osse was heard ev-pecrte coder section 850, he is entitled to make an 
application under section 633 ot tha Civil Procedure Code to set aside the sa« 
perta order on tho ground that t was in contravention of seotion 350, 


Petition for revision >y the creditor of an insolvent. 


Application by the creditor under sections 108 and 628 of 
the Civil Procedure Code to set aside an es-parte order dearig 


: the opposite party to be an insolvent. 


-The facts of the case are sufficiently stated in the judgment, 
Babu ¥nanendranatl Bose for the Petitioner. E 
Babu Sorasht Churn Mittra for the. Opposite party. 

d "The judgment of the Court was as follows: 


Mookerjee J.—The present petitioner was an opposing 
creditor i in an insolvency proceeding commenced at the instance 
of the opposite party Sarjoog Pershad. Notice was issued upon 


the creditors to appear af ths hearing and to oppose the appli- 


* ^ Qivil Eule No. 1j 7 of 1307, against, the order of B, P, Chapman, 
District Judge of MPO IAT aa Qe vie 1907, ; in 
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eation. On the 29th November 1906 the case was fixed for 
hearing on the 15th December following. ` The case, however, 
was.not taken up on that date. On the 22nd December, Sarjoog. 
Pershad was examined. The learned District Judge recorded 
that there was no opposition and as he believed the statements 
made in the. application to be true, he declared the applicant an 
insolvent. Subsequently the present petitioner on the aust 
January 1907 made an application under sections 108 and 623, 
Civil Procedure Code, to set aside the order of the 2and Decem- 
her 1906. He stated that he lived at Betia and as he had'no 
information of the date fixed for hearing, he could not appear 
to oppose the application. This petition came on for hearing 
but the insolvent did not appear to oppose it. The result was 
that it was heard ex-parte and the original order was set aside 
under section 108, Civil Procedure Code, on the and March 1907, 
On-the sth March, the insolvent appeared and made an applica- 
tion under section 623, Civil Procedure Code, to review the 
¢x-parte order made on the and March by which the original 
ex-parte order had been set aside. On the 23rd March, the learned 
District Judge held that the order setting aside the original order 
_was passed under section 108, Civil Procedure Code, which does 
not apply to such a case as this. The result was that the order 
made on the and March 1907 was discharged and the original 
ex-parte order by which. the a party bad been deolated 
an insolvent was restored. 

The petitioner then moved this Court and obtained this Rule on 
the ground that section 108, Civil procedure Code, was applicable, 
We may observe that-section 350, Civil Procedure Code, contem- 

_ plates that on the date fixed for hearing the Court shall examine the 
_judgment-debtor in the presence of the persons on whom notice 
has been served or their pleaders. If this is strictly. carried out, 
as it ought to be, there should not be any necessity for an ex-parte 
order and consequently no necessity foran application under sec- 
tion 108, Civil Procedure Code. In the present case, however, the 
petition was heard ex-parte. The applicant alleges that he:had no 
notice of the application and could not consequently appear. If 
so, he would be entitled to apply under section 108, Civil 
Procedure Code, to set aside the ex-parte order. If, on the 
' other hand, notice had been served on him and he was prevented 
by any sufficient reason from appearing and if the' case "was 
“heard ex-parte under section 350, he would be’ entitled' to make 
an application under section 643, Civil, Prócedure Code, to set 
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aside thé ex-parte order, on the ground that.it was in contravem- 
tion of section 350 which contemplates that an applicant for. 
insolvency should be examined in the presence of the persons 
on whom notice- has been served or their pleaders Whether. 
therefore, the application was treated as one under section 108: 
or under section 623, it was bound to succeed, seeing that the 
original order had not been made in the presence of the present 
petitioner, Under these circumstances, we must hold that the 
order of the District Judge made on the and March 1907 by 
which he set aside the original ex-parte order was rightly made 
and ought to be restored. 

The Rule will, therefore, be made absolute. The order 
made on the 23rd March 1¢07 will be discharged and the order 
of the and March will be restored with the result that the in- 
solvency case will be restored to the file and will be heard in the 
presence of the present pet-_tioner. — i 

We make no order as to costs. 

A. T, M. - . Rule made absolute. 


i | APPELLATE CIVIL. 


—LL—— —— 


Before Mr. [n Woodroffe and Mr. Fustice Coxe. 
JOGESHWAR NARAIN $ 
v. 
LALA MOORALIDHAR AND OTHERS.* 
Kwsoution proceedings—Suit—Sa's by mortgages of property not worigaged, 
validity of, where to bo qwos wnsd—Civil Procedure Coda (XIV of 1888), 
Bec. 4d43— Guardian and Wards Act (XL of 1958), Seo. 3—Appomimont 
Of guardian-ad-litom other than the certificated guardian, 

Where s puisne mortgagee, who was not made a party to the suit of the 
prior mortgagee, instead of proceeding against the property sold in execution 
of the decree of the prior mortgagee, proceeded against other properties of the 
mortgagor and sold them : 

Held, that it was a matter to be complained of and (if wrong) remedied in 
execution proceedings and not by a separate mit. 

Tf a person, who was not a certificated guardian of the minor, was appoint- 
ed a guardian-ad-litem at a time "hen Act XL of 1858 was in force: 

Held, that the passing over of the certifloated guardian was not more than 

irregularity and would not of itself vitinte either the decree pamed or a 
sale consequent upon such decree. 

Dammar Singh v. Pirbhu Singh (1) referred to, 

poa Trom Origina Deorse No, 161 of 1905, againet the decree of Babu 


Ei Ohandra Mookerjee Additional Bubordinate Judge of Mosufferpur, 
d the 8rd January 1005. 


(D (ON LL.B AD. 30 | . 5d 


Fou. VII.) HIGH ODURT. $ 


Appeal by the Plaintiff. 
Suit for recovery of property. 


The facts of the case appear sufficiently from the judgment 
of the Court, 


Babus Umakali Mukeryee, Akshoy Kumar Banerjee and 
Kulwant Sakay for the Appellant. 


Babu ores Chunder Roy, Moulvi Mahommed Mustafa 


Khan and Babu Hari Bhushan Mukerjee for the Respondents. 


nm 


C. A V.. 


The following judgments were delivered : 


Woodroffe J.—There appears to me to be no substance in 


this appeal. Several questions were argued but they all, when 
examined, reduce themselves to one, vis. whether the plaintiff 
was bound by the various litigations to which he was a party. 


The suit is brought for the recovery of 6 properties men- 


tioned in the schedule to the plaint. 


The title which the plaintiff makes out is as follows: His. 


father before his birth is alleged to have made a deed of gift of 
his properties to his wife. Then efter his birth his father and 
mother are alleged to have made a deed of gift to their son the 
plaintiff, These transactions have in other litigations been found 
to be unreal transactions got up forthe purpose of defeating 
creditors of the plantiff's father who is alleged to be a notorious 
litigant and certainly on the record appears.to have been a very 
considerable one. As one would expect, if this finding was 
correct, the plaintiff's father notwithstanding the alleged deed 
of gift dealt with the properties covered thereby as if they were 
his own, He mortgaged the properties. The mortgagees tool 
proceedings by suit against the plaintiff's father, and in these 
proceedings both the plaintiffs mother and the plaintiff himselt 
were made parties. In execution, properties were sold and 


purchased by the decree holder.. The claim in respect of pro~ 


perties 2, 3 and 4 in the plaint (the claim in respect of property 
No. 1 being abandoned, the mortgage transaction being anterior 
to the plaintiff's birth and the alleged gift to him) is, shortly stated 
thus. In Ramanadin Chaudhury's suit, the puisne mortgagee of 
Isapur, vis., Bangsidhar was not made a party. It is, therefore, 
urged that Bangsidhar’s rights were not affected, and he was 
entitled to sell Isapur notwithstanding the sale and- purchase by 
the first mortgagee. He cóuld not, therefore; it is urged, proceed 


$71. 


Ory. 
1907, 
d 
Jogeehvrar Narain 


*. 
Lala Moovalidhar. 


— 
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against the other property until he sold the mortgaged property 
available. Bangsidhar, therefore, was not entitled to sell the 
third property Rampur Rewoot. Similar objections are taken in 
respect of a moiety of Harpur Simri, the second property and 
Bishenpur or Jawahirpur, the fourth property. Assuming that 
there was an irregularity in the execution proceedings leading to 
the sale of these properties, that was a matter to be complained 
of, and (if wrong) remedied in such execution proceedings and 


‘not by separate suit. 


It has, however, been contended that the plaintiff, though a 
nominal party to the suits in which these proceedings were held, 
was not represented therein or if represented, there was fraud or 
negligence on the part of his guardian-ad-/item. 

It appears that a certificated guardian named Sheo Gobind 
Misser was appointed on the 20th March 1880 by the Civil Court 
at Patna. This appointment by the Patna Court is a peculiar 
circumstance, as the plaintiff's family lived in Durbhanga. It does 
not appear that this guardian has done anything or served any: 
purpose except that of being put forward in these proceedings. 
Thakur Proshad the witness says, he “cannot say who was 
Jogeshwar’s guardian. Several guardians were appointed for him: 
but that he did not see anyone of them doing any work.” It- 
is however quite plain from the record that in the suits dealt- 
with in this case, Bodhmal Pershad, a relative of the plaintiff, was 
formally appointed his guardian. It has been suggested that he: 
did not accept the appointment. But this is clearly negatived: 
by the record showing that pleaders appeared on behalf of the» 
plaintiff as also by the various steps taken by the guardian on, 
behalf of their minor. : It is also to be remembered that the: 
plaintiff's father and mother were parties to the suits and were’ 
interested in seeing that the interests of their son, if he really- 
had any, were protected. Some point has been made of the fact: 
that the certificated guardian was not appointed. The present: 
provisions of the Code were nor then in force, but under section 3: 
Act XL of 1858 no person was to defend a trial without certificate 
of administration, provided however, that when the property was: 
of small value or for any other sufficient reason the Court might: 
allow a relative of the minor to defend, Bodhmal Pershad was: 
such a relative, The Act did not require any record of reasons, 
for such an appointment as is now required by section 443 of the; 
Cade. t may be that the Court knowingly exercised the discre-. 
tion given to it, and in the absence of evidence to the contrary; 
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regularity must be presumed, but if it did not, the passing over of 
the certificated guardian was not, it has been held, more than an 
irregularity and would not of itself vitiate either the decree 
passed or asale consequent upon such decree (Dammar Singh 
v. Pirbhu Singh (1). From Ext. 20 it appears that other persons 
than his certificated guardian had on other occasions acted as 
guardian of the plaintiff. There is no evidence of fraud and 
indeed the learned pleader for the appellant has not thought it 
worthwhile to ask us to consider the oral evidence in the case. 
Nor is there anything to show prejudice or injury to the 
minor, 

The case as regards the remaining moiety of Harpur Somri 
is as follows: One Nobin Chandra Banerjee lent money to the 
plaintiff's father and mother on a promissory note. He instituted 
a suit on it against them and obtained a decree and in execution 
attached and sold the property. This was not, it is.said, a suit 
to which the plaintiff was a party, and it is therefore contended 
that the plaintiffs alleged rights did not pass under the decree 
against his father and mother. Assuming this to be correct, we 
find that in these proceedings Bodhmal Pershad who had repre- 
sented the plaintiff in the suits already referred to and who is 
now alleged to-have acted fraudulently and negligently put in a 
claim on behalf of the plaintiff. This was disallowed as also an 
application for a review of the order. Upon this-a regular suit 
was brought by the plaintiff through Bodhmal Pershad to estab- 
lish his alleged rights. This was dismissed, it being held that the 
proceeding was one really taken by the plaintiff's father to save 
his property from his creditors. Lastly as regards properties 
5 and 6, it is objected that they would not be sold as the judg- 
ment-debtors were not liable to pay the sum of Rs. 5o deposited 
as poundage fee. This, it is contended, should be paid by the 
purchaser. This may be so. But it was a point which should 
have been taken in the execution proceedings and cannot be 
put forward now. The only question here as in the former cases 
is whether the.plaintiff was so represented in the proceedings 
as to be bound by them. If he was represented, then there is an 
end of the matter, whether the orders in execution were good or 
bad orders. If he was not represented, then he is not bound by 
the proceedings whatever may have been their character and 
however unimpeachable they may otherwise have been. During 
the proceedings under discussion the plaintiff had as his guardian 

. - (0) (907) LL. R. 29 All. 200. * og 
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Làla-Jogendar'Pershad another relative- to whom a certificate: 
was issued on the. 23rd September 1889. In my opinion the 
plaintiff was represented :n the proceedings referred to. No 
fraud against him has been proved. The fraud, if there be any 
appears to have been onthe part of the plaintiffs father who: 
has been endeavouring to defeat his creditors. This finding 
really disposes of the whole appeal. It is not contested that if 
the plaintiff was representec so as to be bound by the previous 
proceedings, the finding therein that the alleged deeds of gift by 
the plaintiffs father and mother were fraudulent and collusive 
documents is resjudtcata. 

I would, therefore, dismiss this appeal with costs. 
two sets of costs. 

As regards the costs of defendants 1 and 2, they are entitled 
to full costs Rs. soo (five hundred), and as regards the costs of 
defendants 12 and 13, they are entitled to costs, Rs. 150 (Rupees ` 
one hundred and fifty.) 

Coxe J.—1 agree. 
A. T. M. 


We allow 


Appeal dismissed. 





Before Hon'ble R. £F. Rampini, Acting Chief Fustice and 
- Mr. Fustice Sharfuddin, 


HARA KUMARI CHOWDHURANI AND ANOTHER 
vU. 
- EASTERN MORTGAGE AND AGENCY COMPANY 
'* LIMITED. -> 


Transfer of Property Act (IV q7 1882), Soe. SERRE Opel es 

: Alortgigor aad mortgages. 

: There is nothing in the p-ovisions of the Transfer of. Bay Act is: 
support the view that as betweei mortgagee and the holders of the equity 
of redemption, the mortgagee is tound to distribute his debt ratoably upon the 
mortgaged properties. 

Krishna Ayyar v. Authukemarasawaiye (1) and Raghu Nath v, Har- 
Lal (3) followed. 

^ Hari Kison v. Veliat (8), Surjiram v. Barkamdeo (4) and Emam Ali v, 

Bat} Nath Ram (5) distinguished 


Appeal by the Defendants Nos. 1 and 6, . 
~ Suit to enforce a mortgage-bond. 


* Appeal from Original Decree No. 01 of 1 Inst the decree of Bernard - 
V. Nicholl, Esq, District Judge o* Ducon, deted toe ot August 1 1904. d 
.(1) (1905) I L. R^ 89 Mad, 217. 3) (1008) 1. P. 80 Gale, 7 oe 
(3) (1801) I. L. B. 18 Calo. 82) M UND IQ oa il 
(5) (1908):8. 0. s I. B71; L L, EEUN 613 


‘You, VIL] _ HIGH OQUAT. 


The facts of the case are sufficiently stated in the judgment.. 


Babus Bathunt Nath Das and Akshoy Kumar Banerji for 


the Appellants, 
Babus Foy Gopal Ghosha and Mokendra Kumar Mitra for 
the Respondent. C. A, V. 


The judgment of the Court was | delivered by 


'  Rampini 0, J.—This appeal arises out of a suit brought 
by the ‘Eastern Mortgage and Agency Company to enforce a 
mortgage-bond, dated the 22nd March 1882, for one lakh of 
fupees executed by the executors and heirs of one Krishto 
Kishor Dutt in their favour. 

The terms of the deed are set forth in detail in the judgment 
óf the lower Court. The Judge of that Court has stated that 
the two pleas pressed before him related (1) to the jurisdiction 
of the Court, and (2) the execution of the bond by Hara Kumari, 
the defendant No. 1. 

He has decided these points in favour of the Bes 

The defendants 1 to 6 now appeal. 

On their behalf, the following pleas have been raised: 
(1) that the plaintiffs were not entitled to give up their claim for a 
mortgage-decree against the properties specified in paragraph Io 
of the plaint, (2) that they should have made parties the 
‘putnidars of two properties named Alimabad and Raipur Nunda- 
lalpur, (3) that the Judge has not considered the effect of these 
objections to the plaintiffs! claim, (4) that some of the mortgaged 
‘properties are situated in the Dacca District, so that the regis- 
tration of the deed at Dacca is invalid, (5) that the consideration of 
the deed was not fully paid, (6) that the execution of the deed 
‘by the defendant No. 1 was not an intelligent execution on her 

"part, and (7) that the mortgage is a usufructuary mortgage and 
‘that the plaintiffs are bound to account to the defendants. 

These pleas are not arranged in logieal order. 

We propose to discuss the question of registration first. . 

The Judge has considered the question at length. Hé has 
‘found.that there is one small property situated: in the Dacca 
District which rendered valid the registration of the deed at 
Dacca. He has shown that the existence of this property is 
proved by the various documents filed in this case, that. it was 
mortgaged once before by deed executed and registered at 
‘Dacca and that there is no evidence to:showtliat there-is no 
such: property. Mr. Garth in ‘his evidence explains'that' the 

.deed was registered -at- .Dacca at. the defendant : No. 1's own 
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request to save her the trouble of a journey to Barisal, and that- 
the small property above refsrred to was included in the deed 
to enable the deed to be registered at Dacca. The defendant 
can scarcely fairly turn rourd now and plead that the registra- 
tion at Dacca was irregular. Any how, the ded would seem - 
to have been validly registered at Dacca. . 

The next point in logical order would seem to be, (a) the. 
question of the execution -cf the deed, and (b) that S the con« 
sideration money. 

The Judge in the Court below has discussed the first hint 
at full length. He has shown that the utmost care was taken . 
to explain the deed to the defendant No. rat the time of exe- 
cution. It was explained tc her both by her own pleader Sarat 
Chander Bose and by the Sub-registrar. The District Judge 
had sanctioned the execytion of the deed on the presentation 
of a petition presented in -he name of the defendant No. 1 by 
her pleader Sarat Chande- Bose, The many documents and 
letters written by the defendant No. 1 to Messrs. Garth’ and 
Weatherall, her managers. appointed under the deed, are - 
satisfactory proof that she understood its terms quite well. 

The next point is the passing of the consideration. The 
pleader for the appellant urges that there is not sufficient proof 
of the, payment of the lekh of rupees, and its devotion to 
paying off the debts of the defendant’s late husband. There 
appears to us to be ample proofof this. The money was de- 
posited by the plaintiff Company with Mr. Garth, as settled by 
the contract, Rs. 10,000 was to be allowed for costs and Solicitor's 
fees. Now, whether Mr, Garth’ who was acting for the defen- 
dants spent the money in paying off the debts mentioned in the 
and schedule to the deed, & not a matter for which the -plaintiff 
Company can be held responsible. The appellants’ pleader says 
that it is not proved. that Mr. Garth paid off thess debts. He 
says, from the evidence it appears that Mr. Garth paid off only 


.Rs. 72,000 to them. But Mr. Garth states in his evidence that 


he expended more than Rs. 90,000 for this purpose. The 
respondents’ pleader has handed -us a statement, from. which it 
appears from the exhibits filed in the case that Mr. Garth paid 
off debts amoung to. Ra. 90179. This woud Appear to be 
quite correct. ' 


The respondents’ pleeder further. calls. our attention to. the 


Lovee in the judgment, of the District Judge.in which it: is 


“The objection originally raised on. the ‘ground ‘of noh- 
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receipt of consideration has not been pressed." It is, T 
hardly fair of the appellant | to raise this’ plea here.: The 
District Judge goes on to say: ‘" But there is ample docümen- 
tary proof of the.receipt of the consideration money and`of its 
having been disposed of in discharge of the debts for the liquida- 
tion of which the loan was raised." We entirely agree with 
him on this point. f s : i 
` The next question that arises is whether the ETE Neat 
was a simple.mortgage-deed or a‘ usufructuary mortgage-deed. 
It is apparent from the terms of the deed that it is an instrument 


of the former class.. There is in the deed a personal covenant - 


to repay. Messrs. Garth and Weatherall, as the déed shows and 
Mr. Garth himself says, entered on-the management of the 
property as the defendants’. “agents and not Wagen of me 
plaintif Company. 

There remain the first-three pleas raised by the appellant. : ! 

The first plea’.is that the plaintiffs were- not justified in 
giving up their mortgage lien against t two properties specified 
in paragraph 10 of the plaint vis., Krishnanagar and Maniknagar. 
The facts as disclosed by the evidence are that these properties 
were sold by Mr. Garth to one Anarlda Chander Rai, who granted 
putnis of the properties. These putnis were at: 'one time 
bought on behalf of the plaintiff Company, but were subsequently 
sold and have now passed away into strangers’ hands. - The 
plaintiff at first gave up his mortgage claim -against the éstates, 
and asked that his mortgage lien might be declared over the 
putnis. Before the Judge; they gave up their claim -over’ the 
-putnis, which had then passed into their hands. The appellants’ 
pleader contends that this action of the- plaintiff Company’ has 
the effect of throwing the whole of the mortgage debt on the 
properties remaining in' the hands of the defendants, and that 
the plaintiff should be compelled to marshall. In support of this 
plea, he relies on the cases Of Hari -Kissen -Bhagat v. Veliat 
Hossein (1), Surjiram Marwari v. Bathamdeo Persad (a), Emam 
AH v. Bay Nath Ram Saku (3), and on the terms of section 82 
of the Transfer of Property Act. The respondent's pleáder 
cites the case of ‘Krishna Ayyar v. Muthukumara Sawwuiya 
Pillai (4). We consider the rule laid down in the last mentioned 


quens comete The Taa eee and "Manikangut 
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were gold by-the defendants’ manager. The -defendants pre- 
sumably got the benefit of the sale proceeds. The plaintiff 


_ Company agreed to the sale, It is not to be supposed that they 


would agree to any diminction of their security. There is no 
evidence of any express agreement between the parties on the 
subject, but this would appsar to be the result of the fact that 
the defendants did not raise their present plea in the first Court; 
They then pleaded that the sales made to Ananda Chunder 


‘Ray were sham sales and were really purchased by Mr. Garth 


for himself and should be regarded as purchased for them, or as 
not affecting them and the7 never pleaded that Ananda Chunder 
Ray was a necessary party tq the, suit. Their case is now com- 
pletely changed. They now contend, what they did not do 
before the District Judge, that the plaintiff Company cannot throw 
the burden of their entire claim on the properties remaining 
unsold in the hands of the mortgagors. But it would seem to us 
that the plaintiff Company may do so, They allowed the twa 
properties referred to in paragraph 10 of the plaint to be sold for 
the benefit of the defendarts who must have got the benefit of 
the sales, and the plaintiff Company may, therefore, fairly-ask for 
a mortgage-decree against the defendants’ unsold properties. In 
any case, the provisions of section 82 of the -Transfer, of Property 
Act do not seem applicable. "This is nof a suit for contribution 
or marshalling. ‘ 

It is a suit between mortgagee and mortgagor alone. As 
laid down in the Madras case, ‘there is nothing in the provisions 
of the Transfer of Property Act to support the view that as 
‘between a mortgagee and the holders of the equity of redemp- 
tion, the mortgagee is bound to distribute the debt rateably 
upon the mortgaged properties." The same view was taken by 
this Court in Raghu Nat: Pershad v. Harlal Sadku (1). If 


Ananda Chunder Ray, the purchaser of the two properties, were 


a party to the suit, he might claim.rateable distribution of the 
debt, and the defendant may perhaps hereafter, if: not precluded 
by the terms of the desd of sale executed in Ananda Chunder 
Ray’s favour, claim contribution from ‘him: - But in: this suit, it 
is not necessary to rateab'y distribute the mortgage-debt. In the 
case of Hart Kissen BLagat v. Vehat Hossein (2), some of the 
purchasers of portions of the mortgaged property were parties. 
The circumstances of the cases i aad in the alent Law 
Fournal are similar. f i 


(1) (1801) L.1.-B.18 Ong 520. . ^ (3) (1909; 1. 1, B, 0 Oslo, 755 
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The last plea^of the ‘appellants is that the putnidars of 
Alimabad and Raipur Nandalalpur. should have been made 
parties to the suit. This plea was not pressed in the first Court. 
But it appears that Alimabad is itself a putni talug. The defen-. 
dants are, or represent the putnidar.' The defendants do not 


say that any one else is the putnidar. It was the putni of f Alima- 


bad that was mortgaged to the plaintiff Company. 

‘Raipur Nandalalpur was leased in putni, by Mr. Garth two, 
years after the plaintiff's mortgage. : The putnidar, Bykantha 
Nath Chakrabarti has not been made a party. But there is 
nothing to show that the plaintiff Company knew of the creation. 
of this putni. The principal place of business of the plaintiff 
Company is in Calcutta. ‘The putni was created in Dacca, and 
the property is situated in Barisal. Mr. Garth speaking of 
another putni says: “I don’t suppose we informed the Company 
before granting the putni. The appellants’ pleader urges that 
the knowledge of Mr. Garth was the knowledge of the plaintiff 
Company. This does not appear to be sound, for Mr. Garth was 
not int respect of this matter the agent of the Company, ‘but ‘of 
the defendants. In any ‘case, the suit is not bad, becauée the 
putnidar of Raipur Nandalalpur is fot a party. - The only result 
is that his interests are not affected. If he bar a right t fe iden 
he may still do so. 

'^ We accordingly disnuse this appeal with costs, 7 ae 


å. T. M. : i Appeal dismissed; 


| Before Sir Francis William Maclean, R. C. I.E. Chig Fustice 

and Mr. Fustice Coxe. - - 
HAFEZUDDIN MANDAL AND OTHERS, Ho 
: . l JADU NATH SAHA AND OTHERS.” 


Accounts, swit for—Principal and agent—" Movable property,” if includes 
money—Limitation—Limitation Aot. (XV of 1877), Bohedela IT, Artis 
_ ole, 89, 118, 138— Contract of service in writing and registered, . 
Article 89 of Schedule II of tho Limitation Act expressly applies to the cais 
of a principal sing his agent for an account, whilst Article 116 applies to s suit 
for "compensation for the breach of contract in writing registered." To ascer- 
tain which ‘article of the schedule applies, It eae to se what sa the 
réllet which the plaintiff claims, t 


^ 


* Appeal from, Order No, 478 o 1006, against en order of A. W. Wain, 
eg OB ting Dibtriot Judge ot Marshidebad, dated the ath Augus s, 1909 


gani order of Babu. Bipin Behari Ohatterjee, Subordinate J 
Berhampore, dated the 36th January 1906, 


Oty, 

1908. 

—_— 
January, 17, 


1906 


x[atexuddin Mandal _ 


- & : 
Jadu Nath Baha. 
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~ Tbe expremion “movable property " in Article 80 of Schedule I of the 
Limitation, ‘Act. includes money. 

"o" Apher Ali Khan v. Khurshed Ali Khan (1), Jogondra Nath Roy v. Deb 
Nath Chatterjee (2), Madhud Okunder Chuckerbutty v. Debondra Nath Dey (8) 
and Sib Chand) a Roy 1. Chandra Narain Mwkerjde (4) referred to. . 

» Asit not merely for an acoount but also to enforce in the plaintiffs 


` fayour the charge created to secure the moneys which might be found due from 


the agent to his principal oft his accounta, falls within Article 183 of the Second’. 
Schedule to the Limitation Act, and the "period « of limitation is twelve years 
Hom ‘the time when the money sued for becomes due, : 


` Appeal by the Defendants. 

+ - Buit for acoounts ‘and for enforcement of the seourity for 

payment of money found due on taking of accdunts from the 

defendants, "by the ‘executors of the estate of a deceased" princi- 
pal ‘against his. gomasta or agent and his’ surety. 

_ The facts of the case appear sufficiently from the judgment. 
Babu Ram Chandra Masumdar for the Appellants, w 
Babu Tarak Chandra Chakravarty for the- -Respondents, 

, The following judgments were delivered : i 


"Maclean C.-J,—This is a suit for accounts by the executors 
of the estate of a deceased principal against his gomasta, who 
was defendant, No. 1 and his surety, defendant No. 2. The 
Subordinate Judge dismissed the suit on the ground that it was 
barred by limitation, holding that Article 89 of the Second 
Schedule to the-Limitation Act applied. The officiating District 
Judge reversed.that decision, holding that the case fell within 
Article 116. There seems to be some difference of judical 
pinion upon the question asto which Article does apply. In 
the ‘Privy: Council case of Asghar Ali Khan wv. Khursed Ali 
Khan (1), the Judicial Committee held that in a_case of this 
nature, Article 89 applied and that the expression “ movable 
property ” in that Article included money. The same view was 
followed by this Court in the case of S'arendra Nath Roy v. Deb 
Nath Chattenes .(2). The same view twas also- adopted in thé- 
case of Madhub Chunder Chuckerbutty v. Debendra Nath Dey (3), 
and in the case of Sib Chandra Roy v. Chandra Nérain 
‘Mukérjée (4) reported in the same volume at page 232. In this 
tase, however, it appears that the contract, under which the: 
qomasia was appointed gomasta, is a registered . document. The. 
argument is that’ as it is a registered document, the case falls. 
NERIS Article 116 of the Second Schedule toithel imitation Act i 


2 A) qun T. TAL 97 7 (3 (901) 10.L.J. 147, 
ix QD.(1908) 80, W. N. 418, (4) (1906) 1 0, D, J. 283, 
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rand the respdndént relies upón :a decision of a Division Bench 
-of this Cdurt also reported in the first volume of tle Calcutta 


-Law Journal, Mati Lal. Bose v. Amin Chand Chattopadhya (1), 


„which Taid down that where the contract between the parties 


.is undera registered document, the case is governed by Article 


;116 and rot by Article 89. Had the matter rested there, my 
own view would have been that Article 89 applied and not 
Article 116. Article 89 expressly applies to the case of a 
principal suing his agent for an account, whilst article- 116 
applies to a suit " for compensation for the breach of a-contract 
in writing registered." To ascertain which “Article of the 
Schedule applies, it is important to see what is the relief which 
the plaintiff claimed. Now, he is not seeking here for compen- 


sation or damages for the breach of the contract, entered into 


by the fomasta to furnish accounts as he ‘contracted to do, 
but he is asking for an account simply upon the footing of 
principal and agent, And, as I have said, if the matter had 
_ rested there, ‘I should have been disposed to say that Article 89 
‘and not Article 116 applied. But the matter does not rest 
‘there ; and, there is to my mind a very important point 
"which has not been noticed by either Court. Both defendants 
Nos. 1 and 2 hypothecated certain properties, to secure the 
.monies due from the agent, by two documents, a security 
Aabulyat and a jamtnnama, and charged those properties with 
the payment of what might be found due on taking such 
accounts: and by the third prayer of his plaint, the plaintiff 
asked that if in the event of defendant Nos. 1 and 2 failing tò 
‘pay within the time fixed by Court, the money which might be 
‘found due to the plaintiff at the time of nikas (that is, the 
Accounts) an order might be passed directing recovery thereof 
from the property pledged by them, and on its proving insuffi: 
‘cient, from: the person and other properties of defendants 
Nos. 1and 2. The result is, that this suit is not merely a suit 
for an account, but is a suit to enforce in the. plajntiff's favour 
the charge creatéd to secure the monies which might be found 
due from. the agent to his principal on his accounts. ‘That seems 
to.mé to.be a case which falls within Article 132 of the Second 
Schedule to the Limitation Act, which enacts that in a suit to 
enforce payment of money charged upon immoveable property, 
the period of limitation is twelve years from the time when the 
money sued for becomes due; the agent was dismissed at the 
e- (1) (1903) 10, L, J. 311. ' ee 
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commencement of Aghran 1308 : the suit was instituted on the 
16th December 1904. Looking, therefore, at what is actually 
claimed by the plaintiff ir the suit, I think we cannot properly 
say that the case falls witain article 89 to wbich I have referred. 
The appeal, therefore, mcst be dismissed with costs. 

The respondent has not filed any cross-objection, but is 
satisfied with the accoun-s which have been directed by the 
decree of the lower appellate Court, which apparently are for 
the years 1306, 1307 and 1308 only. 

We fix the hearing fee at four gold mohurs. 

Coxo J.—1 agree. 


Be M. Appeal dismissed, 


Before Mr. Fustics Mitra and Mr. Ywstice Casperss. 
OM AR ALI MAJHI 


vU. 


MOONSHI BASIRUDEEN AHMAD.* 


Keil Procedure Oods (Aot ITV af 1888), Boos, $104 and 344— Deposit to seb. ` 


aside a salo —Purohaser uf a portion of an cooupancy holding, right of, to 

-mahe the deporit—Sale o; the holding for iis mon arrears—Transforability 

of the holding—Appoal, if lies against an order rowreing an order setting 

aside a sale, 

The purchaser of a portion of an occupancy holding, whether it is transfer- 
able by custom or not, is entitied to make & deposit under section 810A of the 
Otvil Prooednre Code to set aside a sale, 

Benodisd Dassi v. Poary Mohan Haldar (1) and Kunja Bohari Mandal v, 
Benbhu Chandra Rey (3) folbwed, 

- The question whether the purchaser of a portion of an ocoupanoy holding 
is entitled to come in under section 3104 of the Oivil Procedure Code to make 
a deposit and to have a sale huld for its own arrears set asido is one that comes 
under clause (c) of section 241 of the Code and an vocabu dci ide Lise 
He in the case. 

. Piel Chand Ram v, Nucsingh Porthad (B) and Asgar. Ali v. Asaboddin 
Kasi (4) referred to, 


Appeal by the Applicant, 
Application under ection 310A of the Civil Procedure Code 
to make a deposit and t» have a sale held for ite own arrears by 


` the purchaser of a portion of an occupancy holding, set aside. 


` @ Appese? from Order No, 282 of 1907, against an order of M. Y Esq. 
Distric, Jud, of Noakhali, iated the arent , reversing an of 
Babu Atul í Das Gupa, Munaift of Sadharam, 2nd Oourt, dated the 4th 
March 1907. 

~ (1) (1908).8 C.W N. 55. (3) (1800) I. L, E. 38 Calo. 78. 


(3) (1908) 8 C. W. N. 225. (4) (1904) 9 0, W, N. 134. 


Vou. VÍL) . inat oov. 


The facts of the case appear from the judgment. 

Babu Dhirendra Lal Kastrir for the Appellant. 
` M. Nuruddin Ahmed for the Respondent, 

The judgment of the Court was delivered by 


Mitra J.—The question on which the parties were at con- 
troversy in the lower Courts has come up before us in Appeal 
from Order No. 232 of 1907 and Rule No. 2116 of 1907. The 
appellant was doubtful whether a second appeal would lie to 
this Court and, therefore, he applied by way of motion under 
section 622 of the Code. After hearing the learned vakils on 
both sides and having regard to the cases of Phul Chand Ram 
Nursingh Ferskad (1) and Asgar Ak v. Asaboddin Kasi (a), 
we have no doubt that the question between the parties was one 
` that came under clause (c) of section 244 of the Code, and, there- 
fore, an appeal lay to the District Judge and a second appeal 


~ lies to this Court, The Rule was unnecessary, and is, therefore, 


discharged, 

The matter in appeal is a very simple one. It is a question 
of law and no further findings of fact are necessary to enable 
us to decide finally the dispute between the parties. RD 

The appellant is a purchaser of & portion of an occupancy 
holding. Whether it is transferable or not is immaterial The 
holding was sold for its own arrears and by the sale, after its 
confirmation, the appellant's interest would belost. He put in 
the amount of the decree with the usual costs under section 
310A of the Code. An objection was raised that he had no 
locus standi. The Munsiff held that he had. He was the pur- 
chaser of a portion of the holding and, as against the judgment- 
debtors, the original tenants, he had a subsisting interest and 
he was in possession and was entitled to be so as long asthe 
holding was not extinguished either by sale or by forfeiture. 

The Munsiff accordingly allowed the deposit to be made and set 
aside the sale. 

The learned Judge of the lower appellate Court came to a 
different conclusion, He thought that the evidence was in- 
sufficient for a finding of transferability of the occupancy 
holdings according to custom; and, having come to that con- 
clusion, he held that, notwithstanding that the appellant before 
ys was a purchaser of a portion of the occupancy holding, he 
had no Jocus standi. 


(1) (1899) 1, L. R. 98 Calo, 78. ~ (3) (1904) 9 O. W, N. 184, 


OrviL. 


1902, 
am" 
July, 10 31. 
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Two of the cases in th:s Court directly bear-upon the point. 
They are the cáses of Bencini Dassi v. Peary Mohan Haldar (1) 
and Kunja Behari Manda’ v. Sambhu Chandra Roy (a) The 
learned Judges held in those cases that the purchases of a portion 


` ef an occupancy holding, whether it was transferable by custom 


or not, was entitled to make a deposit under section 310A: , The 
learned vakil for the respondent has attempted to show that 
those decisions are incons'stent with certain other decisions of 
this Court which say that the landord is not bound ‘to recognize 
the sale of a portion of a non-transferable holding; i 

. Those latter cases are distinguishable from tbe present case, 
and we need not discuss taen here. We are of opinion that, 


the rule laid down in the cases we have referred to in. Benodins 


Dassi v. Psary Mohan ^1) and  Kunja Behari v. Sambhu 
Chandra (a) is equitableand we see no reason why we should 


. come to a different cooclusion. We accordingly allow the 


appeal and direct that the order of the Munsff be restored with 
costs. We assess the hezring fee in this Court at three gold 


. mohurs. - : . 


B. M. rd : i pi Appeal aliwad. 
(1) (1908) 8 0, W. N. S5. — *- -(3) (1908) 8 O, W. N. 993, 
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EA Before Mr. Fustce Hill and Mr. Fustice Brett. 
: SATIS CHUNDER CHATTOPADHYA AND OTHERS 


D v. "M 

. RAI JATINDRA NATH CHOWDHURY AnD orumrs.”” 

Compensation, apportionnent of, principle—Mexresidar—Derwevrasidar— 

| _Buhencement—Codtract q tomancy—Transfor of Property Aot—Dur- 

.. maurar moharari, what it CHEN abatement — of —OContingency, 
value of, onus of prof, on okon, 

me The Transfer of Property Aes gives no authority to a landlord to enhanoe 

the rent of hfs tenant during “he cerm of the lease, whether it be in perpetuity 

ar for definite term. 

: The word mawrasidor doss not convey the idea of a right to-fixity of rent j 

durmacresi moharart implies £xitz of rent. - . - 

-- : The right of enhancement is not an inaident of every contrast of enai 

. In a proogeding for appo-tionment under the Land Acquisition Act, no 

abatement of rent oan be made without the consent of the parties, . 

*- The compeniaation is to be apportioned between the parties according to the 

Salue of the interest which each of them parta with. The semindar has a right 


g to the fixed rent and the loss h= sustatned is of so much of his Tent, Any other 


i m Original Decrees N: 
tho Mis ir ri J, [e "Esq, D-strict Judge of 


140, 138 and; 188 af, 1899, against 
%-Parganahs, 


\~ 
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possible injury, such as the chanos of the puixidar throwing up the land and-ita 
being diminished in value by what has bean taken by Government, and still- 
remaining as it did, liable to pay the same revenue, is not appremable and 
cannot be taken into account. If there js no abatement of the rent and the 
guinidar continues liable to pay to the xemindar the same rent as he had to pay 
before, there would be nothing for which the xemindar is to receive bompen- 
sation. The same rule applies to the case of lease in perpetuity with fixity of 


rent, 2 


- Hays Kissory Dast v, Niloant Day (1) followed. 
K Godadàur Dass v. Dhunput Sing (2) commented on: i r 
. The burden of -proot is on the semindar to make out his claim and shcw- 
as to the value of a particular contingency to him. : 
Shana Prosunno Bow Moswmdar v. Brakoda Suadari Dasi (B) followed. 
Proceedings for apportionment of compensation. 


The facts of the case appear sufficiently from the judgment. 
Babus Lal Mohun Doss and Ashutosh sate for the, 
Appellants in Appeal No. 140. 
` Drs. Rash Behary Ghose and Sarat Chunder Banerji and 
Babus Fagut Chunder acca and Charu Chunder Ghose for, 
the Respondents. 
- Babus Nil Madhub Bose and Benode a Bsp Maler for the 
Appellants in Appeal No. 133. 
+ Dr. Rash Behary Ghose and “Babus Fagut Chander Base 
and Charu Chunder Ghose for the Respondents. 
- Babus Haro Kumar. Mitterrand Sanut Chunder Pal for the 
Appellants in Appeal No. 166, 
— Dr. Rash Behary Ghose and Babus Yagut Chunder Banerji 
and Charu Chunder Ghose for the Respondents. g 
Q A. ve 
. The judgment of the Court was as follows: VNDE 
Hill J.—We think that no sufficient reason has been mide out 
: by any of the appellants now before us for disturbing or modifying 
the order -of the Court below. In some of the conclusions of the 
learned Judge, we are indeed .unable to agree, but on the whole 
we think he has arrived at.a result which is not in the circums- 
tances of the present case improper. 
. We think the learned Judge was right as to the recognition 
“by the appellants of the validity of the respondents’ lease. He 
qnd his predecessors have held under it for more than forty years 
paying rent directly under an arfangement with their immediate 
landlord to the zemindar, as a.body in the character of matrast- 
dars.and spending very considerable sums in the permanent im- 


a> th) (1878) 30 W. B. 870. (2) (1881) I. L. R, 7 Oalo. 685, 
(3) (1900) L L B. 28 031146, © - 
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pravement of the property. It was said however that assuming - 
the appellants to have accep-ed the respondent as a permanent: 
tenant, it did not follow that they had by so doing abandoned or 
deprived themselves of ther right of enhancing the rent of his 
tenure : that such a right was of considerable value to the landlord 
and that the appellants ough-, therefore, to have received compen- 
sation in respect of it, as well as of other rights which a landlord 
retains in the subject of the demise notwithstanding that it may 
be in perpetuity. To these latter we shall not refer at present, 
but as regards the right of enhancement, the question is whether 
the appellants have shown that they possess such a right. Asto 
this, the learned Judge observes : “ But I have no materials before 
me from which I can infer tat the rent is fixed and may not be 
enhanced." And so far no doubt he takes a view favourable to 
the appellant's contention. Logically it might be supposed that 
holding that opinion, he would have found the appellants to be 
entitled to compensation for the partial loss of that right which 
can hardly be said to be valueless or incapable of appraisement. 
But he has not taken it into consideration. The right of the 
áppellants to enhance the rent is, however, one of the points upon 
which we feel it difficult tc agree with the learned Judge. The 
argument addressed to us on their behalf was that when the right 
of enhancement is not excluced in express terms by the lease, it 
rhust be taken to exist. It was, however, conceded that the leases 
in question in this case are mot governed by the Bengal Tenancy 
Act and admittedly recourse must, therefore, be had to the Trans- 
fer of Property Act for the datermination of the rights of the par- 
ties in so far as they are not provided for by the leases themselves, 
But the latter Act gives no cuthority to a landlord to enhance the 
rent of his tenant during tha term of the lease, and we can see 
no difference in principle in this respect between a lease in per- 
petuity and a lease for a definite term. The observation of the 
learned Judge mentioned above relates, we presume, to the lease 
of the staurasidar, there being nothing in its language from which 
a right to fixity of rent could be inferred, while that of the res- 
pondent is described as a ducmaurast mokarari puttak, a descrip- 
tion which would imply ficity of rent. The contention of the 
appellant also is applicable only to the former lease. But the 
difference is immaterial unless in this country the right of en- 
hancement is, if not excluced, an implied inċident of every con- 
tfact of tenancy, but we hava been referred to no authority for 
this, It must, therefore, we think be—taken and assuming that 
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there exists between the appellants and the respondent such a 
privity as would in the case of an enhancible tenure give the for- 
mer the right to enhance, that in the present case neither the 
rent of the respondent nor ofthe holder of the superior tenure 
could be enhanced. 

Another.point to which we wish to advert in the fudgaisnt 
of the learned Judge is his statement that he will “allow no 
abatement of the rent payable either to the zemindars or to the 
wawrasidar He makes the non-abatement. of the rent the 
foundation of his decision as to the manner of apportionment. 
But.we are unaware of any authority existing in a Court to which 
a reference has been made under the provisions of section 30 of 
the Land Acquisition Áct either to allow or disallow an abate- 
ment of rent, nor has any of the learned vakils engaged in the 
case, been able to indicate the source from which the authority 
which the learned Judge purported to exercise, was derived. 
Unless the parties agreed to an abatement, we do not know how in 
such a proceeding as the present it could be effected. However, 
though the learned Judge was not, we think, competent to deal 
with this matter, there has in point of fact been no abatement of 
rent and the case must be dealt with on that footing, though, it is 
not improbable that had we been satisfied that we possessed the 
authority to make an abatement, we should have dealt with it 
differently. 

[Their Lordships then dealt with te No. 151 of 1899 
which is not necessary for this Report] 

The only person with whom we are now concerned (leaving 
out of view for the present the appellants in Appeal No. 151 of 1899) 
are the zemindars (the appellants in Appeals Nos. 133, 140 and 166 
of 1899) on the one hand and the sub-maurasidar on the other ; [See 
Godadkar Dass v. Dhunfut Sing (1).] It was on that footing, it 
may be observed, that the appeals were argued before us. 

The question, therefore, reduces itself to this, namely, whether 
as between the zemindars and the respondent, who is the: holder 
of a permanent heritable tenure, the rent of which is not enhan- 
cible, the disposition of the compensation money made by the 
learned Judge is maintainable. He has proceeded upon a 
principle indicated in Raye Ktssory Dassee v. Nilcant Day (2), 
and has given the whole of the sum awarded by way of compen- 
sation to the respondent. What Couch C. J. says in that case 
is: “The compensation ought to be apportioned, between the 

(1) (1881) L L. B. 7 Oslo. 585. (3) (1878) WW, R. B7 > , 


+288 


IVT. 
1909, 
„Batis Chgnder 
Dhattopadhya 


‘Bai Jatindra 
„Ohowdhury math 


HN. 


THE OALOUTTA-IAW. JOURNAL. [Yos VII, 


iparties according to the valce of the interest which each of them 
parts with. The zemindar has a right to the fixed rent and the 
loss he sustains is of so much of hisrent. Any other possible 
injury, such as the chance of the putindar throwing up the land 
and its being diminished in value by what has been taken by 
Government, and still remaiaing as it did, liable to pay the same 
revenue is, we think, not appreciable and cannot be taken intq 
account. If there is no abatement of the rent and the putindar 
«continues. liable to pay to,tke zemindar the same rent as he had 
to pay before, there would be nothing for which the zemindar 
ought to receive compensation. He would be in the same posi- 
tion as before. Except with reference, as we have said to the 
possibility of a loss which is scarcely appreciable.” In later cases a 
different view of the interests of the zemindar has been taken, 
noteably in the case of Godatkar Dass v. Dhunput Sing (1) where 
Garth C. J.said: “as regards the zemindar, it is a mistake to 
suppose that his interest in the land is confined entirely to the 
rent which he receives from zhe putnidar. He is the owner of it 
under the Government, and in the event of the futur coming to 
‘an end by sale, forfeiture or 5therwise, the property would revert 
to the zemindar who might deal with it as he pleased in its 
improved state: and. although in some cases, and possibly. 
in this, the chances ‘of the putni coming to an end may be 
more or less remote, there is no doubt that in allcases, the, 
zemindar is entitled to some compensation. (small though it 
be) for the loss of his rights" The learned Chief Justice, 
however, lays down no rule for the ascertainment of the value 
of the remindar's interests and indeed the zemindar in that 
case was nota party to the appeal (the only claimants in the 
appellate state of the suit being the puinidar and durpuinidar) 
and was on that account excluded from sharing in the sum 
awarded as compensation, th» whole of which had been given by 


the lower Court to the putnidar. Other cases were cited to us in 


which varying methods of apportionment have been resorted to., 
It is unnecessary, however, we think to refer more particularly, 
to them, for it would be difficult to extract from them any definite 
principle for. our guidance. Indeed it was said in one of the 
cases cited that each case must be dealt with in accordance with 
its own peculiar circumstances, and that no definite rule appli-, 
cable to all could be laid down (2). 


t die Banka oie T 
(3) A s Bir Ohunder Kanihys Bahadur v. Nabin Chwader Det 
(1807) 20, ow, , 458.—Rep 


\~ 
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, Sofarthen we are left with the divergent views of Couch C.J. 
and Garth C. J., the former regarding the interests of the 
zemindar as a negligible quantity and the latter as affording a 


basis for some compensation however small It is true that the. 


leases with which the learned Chief Justices had to deal were 
putni leases, but the cases cannot, we think on that ground, well 
be distinguished in principle. from the present, where we have 
a lease in perpetuity with fixity of rent. But the possible 
reverter of the property to the zemindar in the event of the 
Bini coming to an end by sale or forfeiture to which Garth C. J. 
refers as entitling the zemindar to some compensation, can we 


think hardly be taken into consideration in the present case, as: 


a basis for compensation and indeed it is not clear to us how 
the contingency of the property reverting to the zemindar on 
the sale of a putni could give him a present' right of appreciable 
value. The learned Chief Justice had presumably a sale for 
arrears of rent and a purchase by the zemindar in contemplation, 
for we do not see how otherwise (for a private sale was clearly 
not intended) the property could revert to him. But he could 
only purchase as one of the public, and unless it is to be assumed 
that he would purchase at an inadequate price, we find it difficult 
to perceive of what value this particular contingency could be 
to him. As to forfeiture, that would presumably depend mainly 
on the terms of the lease. Butin the present case there is no 
provision for a forfeiture for any cause in either of the leases. 
Certain other contingencies and possibilities were suggested at 
the bar which, it was contended, gave a right to the appellants 
to share in the compensation, but they appeared to us so very 
remote as to be quite inappreciable. But at all events, we think (as 
was said by the present Chief Justice in Shama Prosanno Bose 
Mosumdar v. Brakoda Sundari Dasi (1) that it lies on the 
zemindar to make out his claim and to show what its true value is, 
but no attempt was made by the appellants either in the Court 
below or here to do this. Indeed in the Court below it would 
seem that these contingencies were not referred to at all. In the 
case just mentioned we may add, the Court held that besides the 
capitalized value of the rent lost to the zemindar, his chance of 
an enhancement of the existing rent was the only other loss 
sustained by him in respect of which he was entitled to com- 
pensation. In the present case, however, we have already stated 
our reasons for thinking that the appellants had no right of 
1) (1900) I L, B. 28 Calo. 146. 
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enhancement, and.as there -has been no abatement of rent 
they have lost nothirg under this head. So that the case, 
which ‘was claimed as an authority in support of the appel- 


-lant's contentions, seems to us to tend rather the contrary 


way. If the parties had agreed to an abatement of rent, the 
position of things wculd of course have been different, but 
although the respondert's learned vakil was willing on behalf 
of his client to accept an abatement, and on that footing, that 
the appellants should receive so much of the - compensation 
money-as represented tie capitalized value of the abatement, the 
appellants declined to a-cept the offer insisting that they were 
entitled not only to tha: but to very much more. — 

‘Having given the case our careful consideration, we see no 


-reason for thinking that the learned Judge was wrong in follaw- 


ing the principles indicated by Couch C.J. in Raye Kissoré 
Dassi v. Nilcunt Dey (1), and the appeals of the reminder appel- 
lants #.¢, appeals 133, 140 and 166 of 1899 must we think 
accordingly be dismissed with costs. 

[Their Lordships then dealt with appeal No. 151 of 1899 
which is not necessary for this report.] 
A. T. ME . Appeal dismissed. 

C) (1878) 20 W. B, 370. 
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Before Mr. Fustice Stephen and Mr. Fustice Mookeryes. 
KISHORI MOHAN SANYAL AND OTHERS 


v. 
SHIB CHANDRA LAHIRI." 

Maintenance deed, construction of—" Putra, pautradi santan” moaning of— 

l Tatortion, 

, In construing a deed, the question is not what the parties to a deed may 
have intended to dé by entering into the deed, but what is the meaning 
of the words used in that deed. : 

Monyponny v, Monypenny (1) followed. 

Briibesk v, Monmohini (2) and AMegh Lal v. Raj Kumar (3) referred to. 

The words “patra y»ewiradi santan” (sons, grandsons and the like issue) 
have a definite and well-ascertained moaning and mean all the heirs male and 
female, though the two heirs expressly mentioned are the first two of the 
male heirs, 

Ram Lal Mooksrjes v. Secretary ef State (4), Bhoobun Mohini T. Hurrish 
OMunder (5) and Lalit Mokun v. Ohuhhun Lal (6) referred to. 

The word 'ssmntax' means issue both male and female, 

Kristo Kishore v. Ssetamonse (7) and Hsris Ohunder v. hunder Monse (8) 
referred to. 


In a deed of maintenance, the grantor used the tollowing words : "Upon 


your death, your sons, grandsons and the like issue, that is your male successors 
in thi descending line shall continue to get the same :" 
Held, that the words “your male successors in the descending line" are 
not explanatory, but are used in a restrictive sense to exclude female heirs 
Hold, on a construction of the deed that upon the death of the wife leaving. 
a daughter, no right to the maintenance allowance acorued to the husband. — 


Appeal by the Plaintiff, 


Suit for a declaration that the plaintiffs are entitled to 
maintenance under a maintenance deed. 

The facts of the case appear sufficiently from the Suaauene 
of the Court. 

Babus Nilmadhub Bose and Debendra Nath Bagchi for the 
Appellants. 

Babus Golap Chandra Sarkar ana Mohini Mokam Chuckér- 
butty for the Respondent. 

* Appeal from Ap e Deoree No. 3810 of 1906, against the decree of, 

J. A. Rxoohial Esq., District Judge of Rangpar, dated the 8rd November 1905, 


affirming that of Babu Kanti Ohunder Mukherji, Subordinate Judge of Bång- 
pur, dated the 14th August 1908, 


(1861) 9 H. L, C. 114 (146). ; 

gius J. 334 (334). ; T 
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(6) (1878) L. R. 5 I. A..183 (147) ; I. L. B, 4 
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The judgment of the Court was delivered by. 

Mookerjee J.— his is zn appeal on behalf of the plaintiffs 
for construction of a deed of maintenance executed on the 16th 
September 1877 by one Shib Chandra Lahiri, adoptive father of 
the defendant respondent in favour of Kumud Kamini Debi, the 
deceased wife of the first plaintiff appellant. Shib Chandra 
married the sister of Ram Sunder, the father of Kumud Kamini ; 
he appears to have entertaired feelings of affection for her and . 
provided for her maintenance by the deed which we are now 
invited to construe. Kumrd Kamini left a daughter Kusum 
Kamini who is the sixth plaiátiff in this suit. After the death of 
Kumud Kamini, the first plaintif, her husband, took a second 
wife and the children of the second marriage are the other plain- 
tiffs in the suit. The plaintiffs contend, that they or some of 
them are entitled to mainterance under the deed. The Courts 
below have concurrently negatived their claim. The ques- 
tion in controversy in this appeal is as to the true construction 
of the deed, the material portion of which may be translated | 
as follows : 

,. M As it is my duty to fix an allowance for your maintenance, 
in the full possession of my*senses and in a sound state of my . 
health, I make a gift to you of a sum of Rs. 120 per annum at 
the rate of Rs. 10 per mensem ; so that you shall yourself get ` 
the said sum of Rs. 120 per annum as long as you live. Upon 
your death, your sons, grandsons and the like issue, that is, your i 
male successors in the descending line shall continue to get (the 
same). And your widowed daughter, if she leads a life true to 
her religion, shall get for life out of the said sum, a sum of Rs. So. 
year by year at the rate of Ks. 5 per mensem, and your successors 
as described above will get the remainder ; and upon the death of 
such daughter, your successors of the kind described above shall 
continue to get year after year the entire sum of Rs. 120 inclu- 
sive of the sum payable to her. If you die without issue, and . 
yet if-your husband survives, then your husband shall get through- - 
out his lifetime the said sum of Rs. 120. If you have no suc- 
cessors as described above, (the said nioney) shall revert to my. - 
estate and I or my heirs shaE get the same." gm 

It is obvious from the terms of the deed set forth above that 
there is no foundation for ths claim of either the daughter or the 
step sons of Kumud Kamin, and the controversy has substan- 
tially centred round the claim of the husband. It has been argued 
on his behalf that ‘although the word ‘santan’ (imue) includqs 
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issue both male and female, the grantor used the word ina 
‘restricted sense, namely, to indicate male issue only, ahd that 
consequently when the deed speaks of the death of the grantee 
"mir santan,’ it means death without male issue. If this con- 
tention were to prevail, the husband would be entitled to succeed, 
because Kumud Kamini died leaving a daughter the sixth plain- 
tiff, but no male issue. It has been argued, on the other, hand, on 
behalf of the defendant respondent that the word ' sanías! is used 
throughout by the grantor in its ordinary sense of issue, that when 
the grantor speaks of “ sons, grandsons and the like issue,” he finds 
it necessary to use qualifying words so as to restrict the grant to 
male descendants only, and that when he usesthe word 'sir- 
santan’ without any qualification, he means without issue (male 
or female). The question, therefore, ultimately narrows down to 
this, whether the words "that is, your male sucessorsin the 
descending line" are merely explanatory or are intended to 
qualify or restrict the phrase “ your sons, grandsons and the like 
issue " which immediately precedes. After a careful consideration 
of the whole of the deed, the conclusion seems to us to be 
irresistible that the words are not explanatory’ but restrictive. 
In the first place, the words ‘putra pautradt santan? (sons, grand- 
sous and the like issue) have a perfectly definite and well as- 
cèrtained meaning. They mean all the heirs, male and female, 
though the two heirs expressly mentioned are the first two of the 
male heirs. [Ram Lal Mookeryee v. Secretary of State (1), Bhoobun 
Mohini v. Hurrish Chunder (2) and Lat Mokun v. Chukkun 
Lal (3)) It has not been questioned and in view of the 
decision of this Court in Kristo Kishore vw. Seetamonee (4), 
Huris Chunder v. Chunder Monee (5), [which was reversed on 
appeal by the Judicial Committee upon a ground not material 
to the present question,]it cannot be doubted that the word 
t santan’ means issue both male and female. It is reasonably 
plain, therefore, that the grantor having used the words “ your 
sons, grandsons and the like issue” which would undoubtedly 
include ‘both male and female heirs used the restrictive words 
“your male successors in the descending line" with a view to 
exclude female heirs. The contention of the appellant, therefore, 
that the word ' santan ' is used by the grantor ina limited sense 
is not well founded and the inference sought to be drawn that 


Q) (1881) L- R. 8T. A. 46 at (609) ; LL, B. 7 Cale. 804 at (315). 
- (8) (1878) L. B. 5 L 4.188 (147). . 
5 d ) L. R. 54 L A, 76 (88) ; L L. R. 3 Calo. 834 
4. fisen 7 W. R 820, t (5) (1875) 94 W. R, 288, 
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‘nts-santan’ means without male issue is not supported by the 
context. This construction receives support from two other 
considerations. It will be noticed inthe first place that if the 
interpretation which the appellant seeks to put upon the word 
‘ xts-santan’ be accepted, the word becomes the precise equivalent 
of ‘without heirs of the kind described above." To indicate 
however such heirs, the grantor uses an entirely different phrase 
in two places, namely the words ‘ai mata uttaradkikari! which 
occur immediately before and after the word m#s-santan. It is 
difficult to understand why -he grantor should introduce the word 
‘ nts-santan’ if he meant tc indicate, not the absence of all issue 
but merely the absence of male heirs of the class previously 
described. In the second place, it must be noticed that if the 
word ' #13-santan’ be taken to mean according to the contention 
of the appellant, without male issue, the provision for the 
maintenance of the husband may conflict with the provision for 
the maintenance of the wicowed dauglter. Upon the death of 
Kumud Kamini, the allowance of Rs. 120 was to be taken, half 
by the widowed daughter and half by the male issue in the 
descending line. If the htsband be taken fo be entitled to get 
the whole of the Rs. 120 ypon the death of Kumud Kamini 
without male issue, what woald become of the maintenance of the 
widowed daughter? The two provisions become perfectly 
consistent, if the right of the husband is construed to arise 
only in the event of the death of Kumud Kamini without 
any issue male or female. This furnishes an answer to an 
argument which was advanced with some plausibility on behalf 
of the appellant; it was said, why should the grantor postpone 
the husband to a daughter v hen the daughter could not under 
any circumstances get any maintenance. The evident object was 
that the husband should come in only upon death of his wife 
without issue, male and fema:e, (which would of course include the 
widowed daughter), Upon a review then of all the provisions of 
the deed, the only reasonab.e construction seems to be that the 
hushand was to become entitled to the maintenance allowance 
only if his wife died without issue, male or female. It follows 
consequently that in the eveat which has happeried, namely upon 
the death of the wife leaving a daughter, no right to the main- 
tenance allowance accrued tc the husband. 

Reference was made at the bar to the provisions of, a will 
executed by the grantor on the same date as the deed of main- 
tenance. The will recites that the deed of maintenance had been 
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executed and reproduces its terms with some variations of langu- 
age. It was argued on behalf of the respondent that the recitals 
in the will make it quite clear that the interpretation sug- 
gested by him gives effect to the true intention of the grantor. 
On behalf of the appellant it was suggested that the recitals in 
the will do not throw any additional light on the matter. We 
have, however, thought it safer to construe the deed of mainten- 
ance independently of the recitals in the will What we have to 
ascertain is the intention of the grantor as expressed in the in- 
strument itself and not what the grantor thought he had done. 
As was observed by Lord Wensleydale in Monypenny v. Mony- 
jenny (1), “the question is not what the parties to a deed may 
have intended to do by entering into that deed, but what is the 
meaning of the words used in that deed ; a most important dis- 
tinction in all cases of construction and the disregard of which 
often leads to erroneous conclusions." Thisis a sound rule of con- 
struction which has been repeatedly applied to the construction of 
wills and deeds in this country. [Srinibash v. Monmohini (a) 
Megh Lal v. Raj Kumar (a)]. 

The result, therefore, is that the decree of dismissal made by the 
Courts below must be affirmed and this appeal dismissed with costs. 
A. T. M. Appeal dismissed. 


(1) (1861) 9 H. L. O. 114 4 (148). (3) 1906) 8C 8 C. L. J. 234, 
(8) 1906) 5 208; L L R.84 Oulo, 858. 


Before Mr. Yustice Mookerjee and Mr. Fustice Casperss. 
BANSHI SINGH AND OTHERS 
- v. 
PALIT SINGH AND ANOTHER.* 
Oiri Procedure Code (XIV of 1888), Soo. 130, soope o of — Dücretion— Defence, 
when to bs struck off. 

‘Section 186 of the Code of Civil Procedure is based upon Order 81, Rule 31 
of the Supreme Courts in England It renders the defendant liable to have 
his defenoe struck out upon failure to answer an interrogatory. It does not 
make it obligatory upon the Court to strike out the defence under all œroums- 
tances whatever. 

Twyeroft v. Grant (1), Twyoross v. Grant (2), Hartly v. Owen (8), Shan 
Kishore v. Bhoshi Bhoosun (4) and Khajah Assenoolla v. Khaja Abdool (5) 
referred to, 


* Appeal from Original Deoree No. 238 of 1907, against the decision of 
Babu Ambioa Charan Dutt, Subordinate Judge of Darbhanga, dated the 10th 
Jane 1907, 


(1) (1875) W. N. (Eng) 901. — (8) (1976) W. N. (Eng). 108 ; 34 L, T. 753. 


(3) (1875) W.N (Bng) 220. '(4) (1880) I. L, R. 6 TOT ; 5 O, L, B, 609. 


(5) (1888) 1 L B. 9 Calo, 923. 
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Ort, ` If there is obstinacy or contumacy on the part of the defendants or a 
1907. wilful attempt to disregard the crder of the Court, an order under section 188 
— of the Civil Procedure Code is appropriate. 
i Banshi-Bin 
shi'Bingh | Appeal by the Defendants. 
Palit Singh. Suit for partition. 


: The facts and arguments appear sufficiently from the judg- 
dii ment of the Court. 

Babus Foges Chander de and Luckmi Narain Singh for 
.the Appellants. 

Babus. Umakali Mukerji and Baldeo Narain Singh for 
the Respondents. _ 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the defendants 
against a preliminary decree in a suit for partition of joint family 
properties. l 

The case for the defendants has not been investigated in as 
much as their answer was struck out under section 136 of the 
Code of Civil Procedure by reason of their failure to answer an 
interrogatory, and the substantial question raised in this appeal is, 
whether the order under section 136 was properly made. - 

It appears that in the wri-ten statement which was filed by 
the defendants they alleged that the suit had not been properly 
framed in:as much as many of the properties which belonged to 
the joint family had been omitted from the plaint. Thereupon 
the plaintiffs amended their plaint, but subsequently an issue was 
raised to the effect whether the suit was maintainable on account 
of the omission of certain properties from the plaint. The 
plaintiffs then served an interrogatory upon the defendants and 

z called upon them to state precisely what properties of the joint 
family had been omitted from the plaint. The defendants did not 
file any answer to this interrogztory and on the 30th April 1907, 
the plaintiffs obtained an order from the Court tọ the effect that 
the defendants should file an arswer within a week. The time 
fixed by the Court expired on -the yth May, No answer was 
filed by, the defendants. No accion, however, was taken by the 
plaintiffs but on the date fixed for the hearing of the suit, that is, 
the roth June 1907, the plaintiffs prayed that the defence 
‘might be struck off inasmuch a3 the defendants had failed to 
comply with the order of the Court to answer the interrogatory 
within the period fixed., 

The learned Subordinate Judge held that the provisions of 
section 136 of the Code of Civil Procedure were mandatory and 
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that it was neither open to him to give further time to the defen- - 
dants nor to exercise his discretion m any manner in their favour.. 
In this view of the matter he concluded that the defendants must. 
be subjected to the operation of the provisions of section 136 and, 
their defence was struck off with the result that they were placed. 


in the same position as if they did not appear and file any answer 
to the plaint. Immediately after this, the defendants made’ an 
application to the Subordinate Judge and asked him to set aside 
their order, as there were good grounds why they should not 
furnish an answer to the interrogatory. They contended that 
after their written statement had been filed, the plaint had been 
amended and the properties which had originally been omitted 
from the plaint were subsequently included in the suit, with. the 
result that it became unnecessary for the defendants to answer 
the interrogatory. The Subordinate Judge, however, did not 
accept this explanation and held that the provisions of section 136 
were imperative and must be enforced. 

After this order had been made, another application + was 
presented to the Subordinate Judge to reconsider the matter. 
He treated this petition as groundless and vexatious, and procee- 


ded to hear the suit exparte. One of the plaintiffs was examined. 


and he gave evidence which appeared to the Subordinate Judge 
to be sufficient to establish the case for all the plaintiffs. He 


accordingly made a preliminary decree for partition and directed. 
the appointment of a Commissioner to divide the chief properties. . 


It is this preliminary decree which is now challenged before us. 
It has been argued by the learned vakil for the appellants 


that the Subordinate Judge has taken an erroneous view of the 
scope of section 136, that its terms show that the provisions are: 


not mandatory and that the Court has ample discretion whether 
it would or would not strike out the defence of any of the 


defendants who might be found to have failed to comply with the: 


order of the Court, and further that upon the facts of the case 
as to which there is no dispute, no order under section 136 ought 
to have been made. In our opinion these contentions are well 
founded, and must prevail. 

Section 136 provides that “if any party fails to ombi with 
any order under this Chapter, to answer interrogatories or. for 
discovery, production or inspection, which has been duly served, 
he shall, if a plantiff, be liable to have his suit dismissed for want 
of prosecution, and if'a defendant to have his defence, if any, 
struck out, and to be placed in the same position as if he had not 
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appeared and answered.” This section simply renders the defen- 
dant liable to have his deferce struck out upon failure to answer 
an interrogatory. It does not make it obligatory upon the Court 
to strike out the defence under all circumstances whatever. This 
action is based upon order 3: Rule 21 of the Rules of the Supreme 
Court in England, and under those Rules it has been repeatedly 
held-that it is not obligatory upon a Court to strike out 
the defence merely becavse there has been a failure to 
answer an interrogatory. This is clear from the decisions in 
the cases of 7wycroft v. Grant (1), Tteycross v. Grant (2) and 
Hartley v. Owen (3). 

In the first of these cases, Mr. Justice Guh stated that he 
would not direct the defence to be struck out except in the last 
resort. In the second case, Mr. Justice Quain gave the defendants 
24 hours to file their answers although there had been as the 
learned Judge stated a frightful procrastination on their part. 
In the third case, Vice-Chancellor Hall stated that it was not 
imperative on the Court to dismiss the action and that the pro- 
per order to make was that time should be granted upon pay- 
ment of costs. The power of the Court to take action is 
optional, not obligatory, and the Court will be slow to exercise 
it, unless the default is wilful and with full knowledge [Haigh v. 
Haigh (4), Farden v. Richis (5). Venney v. Mackintosh (6).] The 
same view has been adopted by this Court. See Sham Kishore 
Mundle vi Shoshibhoosan Brswas (7), and K&ajah Assenoolla 
Foo v. Khajak Abdul Asiz (8). 

It is clear, therefore, that the learned Subordinate J at was 
in error when he assumed that he had no discretion in the 
matter. 

The only other question which requires consideration is 
whether under the circumstances of this particular case an order 
under section 136 was appropriate. In our opinion, ifo such order 
was necessary in the interests of justice. The interrogatory in 
question was to the effect, what properties of the joint family 
had been omitted from the plaint. Ifthe defendants omitted to 
answer the interrogatory, the result would be, that they would 
practically abandon their defence, that the suit was not maintain- 
able, because some of the joint prcperties had been excluded from 
the plaint. No doubt if there was obstinacy or contumacy on the 


(1) (1875)-W. N. (ng 201. (5) (1889) 23 Q. B. D1124. 
(3) (1875) W. N. (Eng. *. (6) (1889) 61 L. T. 108, . - 
(8) (1876) W, N. (Hn 7 198 ; 34 L.T.T8P (7) (1880) I. L. B. 5 Oslo. TOT 

. (4) (2885). 81 Oh. D. o E (8) (1888) I. L. B. 9 Calo. 928, - 
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part of the defendants or a wilful attempt to disregard the order 


ofthe Court, an order under section 136 would be perfectly: 


justified. Here, however, there was no room for any such sugges- 
tion, and, it is reasonably plain that the interrogatory was 
left unanswered, because an answer had become unnecessary by 


reason of the amendment in the plaint. Indeed, the issue - 


which had been raised subsequently to the amendment of the 
plaint, ought not to have been raised. -In our opinion, it was 
not a proper exercise of discretion on the part of the Subordinate 
Judge to strike out the defence and to hear the case exparte. 

This appeal must, therefore, be allowed, the decree of the 
Subordinate Judge set aside and the case remanded to him in 
order that he may deal with it on the merits after the defendants 
have been allowed an opportunity to prove their case. The plain- 
tiffs also will have an opportunity to adduce evidence which was 
not tendered because the case was heard exparte. 

As regards costs, the learned vakil for the appellants does not 
dispute that there was some default, however, unintentional, 
on the part of his clients in the Court below, The proper order 


to make is that the defendants do pay the plaintiffs their costs in 


the Court below which we assess at three gold mohurs. 
The costs of the present appeal will abide the result. 
ALT. M. Appeal allowed ; case remanded, 


Before Mr. Fustice Mitra and Mr. Justice Casperss. 
SHIBKUMAR LAL PANDAY AND OTHERS 


v. 
MAIDHUR GAZI.* 
» Code af Olell Procedure (Aot XIV af 1888), Soo. 244—' Representative,’ who 
1a—Benefteial owner. 
A person for whom the predecessor of the Judgment-debtors was the 
bexamdar and who is therefore really interested in protecting the property, 


is a ‘representative’ of the Judgment-debtors within the meaning of section 244 
of the Oivil Procedure Code, 


Appeal by the Deoree-holders. 

Application for setting aside an execution male. 

The main question was whether the applicant was a repre- 
sentative of the judgment-debtors within the meaning of sec- 
tlon 244 of the Civil Procedure Code. ` 


s from Order No. 84 of 1907 against an order of Babu Srish Chandra 
1, Subordinate Judge, Tippera, dated the 1st Deoomber 1906, rot 
inpr "aba Rajendra Tal adhe, Mansit of Comilla, dated the 25th July 1 


January, 8, 


fie CÀLOÜTTA LAW JOURNAL. (Vor. Vil. 


Babus Satish Chandra Ghose ‘and Anilendra Nath Roy 
Chaudhurd for the Appellants. 

Babu Upendra Lal Gupta Roy for the Respondent. 

The judgment of the Court was delivered by 

Kitra J.—Two points have been argued before us in this 

case. The first is that the predecessor of some of the judgmenpt- 
debtors being a -Jexamdar of the applicant, has no locus stand 
under sec. 244 of the Code to apply for setting aside the sale. If 
it is found, as has been distinctly found, by both the lower Courts, 
that the predecessor of the jadgment-debtors was a benarmdar of 
the applicant and that the applicant was really interested in 
protecting the property, it would be difficult to hold that he was 
not a representative withiii the meaning of the words of Sec. 244 
of the Code. The decisions of this Court have given the word 
‘representative’ the widest meaning and the word has been 
broadly defined. It includes not only heirs and executors but 
also assignees or legal representatives in the strict sense of the 
words, that is, persons interested in saving the property from 
being sold, and whose interest would be jeopardized if the sale 
were not set aside. We agree in those decisions. The first point, 
therefore, fails. Das f 
. . The second point argued before us is that the finding of fact 
arrived at by the lower appellate Court does not warrant the 
conclusion of fraud. We have gone through the judgment of the 
Court of appeal and we have no doubt that the learned Judge of 
the lower appellate Court intended to find that the sale proclama- 
tion was suppressed and that the sale was a fraudulent one. 

We accordingly dismiss this appeal with costs, two gold 
mohurs. ; 
N. K. B. Appeal dismissed. 


CS 
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Before Mr. Justice Rampini and Mr. Justice Sharfuddin, 
UPENDRA CHANDRA SINGH 
v ; 
SAKHI CHAND.* 

Mosnes profits, application to dotarmixe— Dismisoat for default —Fresh sisse: 
Hon—Limitation—Siribing off and dümimel of, application, diference 
botvoeen— Decree, emocuiion of, application fer. 

Applications to determine mesne-profits are treated as applications for 
oxeoution of the decreo and the striking off of much cases does not finally 
decido them or prevent the dooree-holder from making a further application for 
the determination of meme profits, 

There is no substantial distinction between an order striking off an appli- 
cation and one dismissing it for default, 


‘Application for ascertainment of mesne-profits. 


Appeal by the Judgment-debtor. 

The facts of the case appear fully from the judgment. 

Babus Basanta Kumar Bose, Joy Gopal Ghoska and 
Satlendra Nath Palit for the Appellant. 

Babu Ashutosh Mukherjee for the Respondent. 


The judgment of the Court was as follows: 


This isan appeal against an order of the District Judge of 
Bhagalpore, dated the and February 1906. 

The facts of the case are these: The opposite mr 
respondent, obtained a decree for wastlat against the present 
appellant. The present appellant had made a claim to certain 
property, under section 335, Civil Procedure Code, and had 
got possession of the property. The present respondent had 
therefore to sue for possession and prove possession against the 
present appellant. He did so and obtained an order for wastlat: 
so that he was entitled to wasiat from the date of delivery of 
possession in the section, 335 case up to the dateof recovery of 
possession in his suit. There was an appeal to the District 
Judge; but before the District Judge there was no discussion 
as to the question of wasilat. The appeal there was only as to 
the boundaries of the plots of which the present respondent 
was to recover possession. Now, the present respondent has 
applied for execution of his decree for wasilat; and the conten- 
tion of the appellant is that the lower appellate Court's decree 
does not give him wasilat. It is further urged that when the 

* Appeal meo rer o No. 178 of fuer Coon aud ed 


reversing that of Baba N, L, “Sab nate Judge, 3nd Court, of Bhagaly 
dated the ith May 1905, ' 2 He 
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present respondent did apply for was//a/ he did not prosecute 
his application with diligence, and it was dismissed for default on 
the 25th January 1904: sothat the present application of the 
13th April 1904 is barred by limitation. The learned District 
Judge has overruled both these contentions and ordered that 
execution should proceed. 

The judgment-debtor in the wastlat decree again appeals 
and urges that the District judge is wrong. 

We think, however, that there is no reason to interfere with 
the decision of the learned: District Judge. It is clear that the 
present respondent did obtain a decree for wasilat and that 
decree was never interfered with nor was its correctness even 
impugned. The lower appellate Court, through inadvertence 
did not specially refer to the question of wastlat ; but it is 
evident, beyond question, that the decree for wasilat was never 
meant to be interfered with. We think, therefore, that the 
respondent is entitled to execute his decree for wasilat. 

Then it is urged that as the application for ascertainment of 
mesne profits was dismissed o3 the 25th January 1904, and he did 
not apply for a fresh ascer-ainment of mesne profits till the 
*ath April 1904, his application is barred by limitation, because 
it is urged, he was bound to apply within 30 days of the order of 
dismissal of the application, cated the 25th January 1904. The 
learned District Judge has, hawever, pointed out that the facts of 
the case of Ram Kishore Ghose v. Gopi Kant Shaha (1) are 
on all fours with those of the present case, and he says: "It is 
very plainly stated in the judgment of the Honourable Judges that 
the practice has always been to treat applications to determine 
mesne profits as applications for execution of the decree, and that 
the striking off of such cases does not finally decide them or pre- 
vent the decree-holder from making a further application for the 
determination of mesne profits I cannot agree in the distinction 
drawn by the Subordiuate Judge between dismissal for default 


and striking off." 
We see no reason to disseat from this view, nor do we consi- 


der that there is any substantial distinction between an order 
striking off an application and one dismissing it for default. 

l We therefore dismiss this appeal with costs. The hearing fee 
is assessed at five gold mohurs. 


B. M. Appeal dismissed. 


(1) (1900) L L R. 28 Calo, 242. 
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Before Mr. Sustice Brett and Mr. Fustice Sharfuddin. 
SAILABALA DEBI AND OTHERS 


v. 
SRIRAM BHATTACHARYA AND OTHERS.” 


Oocupancy kelding, non-tranaferablo, transfor of — Abandonment— Permissive 
` possession of homestead land—Khas possession, suit for. i 
An occupancy raiyat sold his holding, which was not transferable by 
custom, end gave up possession to the purchaser of all the oulturable lands of 
the holding and remained in possession of the homestead land only by 
permission of the purchaser : 

. Held, that was sufficient to indicate that the raiyat had abandoned his 
holding and he was liable to the consequences of such abandonment. The 
landlord is entitled to recover khas possession against the raiyat and the 
purchaser. : 


Appeal by the Defendants. 
Suit to recover khas possession. 


The facts of the case are as follows :. 


The defendants Nos, 8 and 4 sold the land to the defendant No.1. The 
defendants No. 8and 4 were tenants under the plaintiffs. After the sale, when 
ihe plaintiffs instituted a rent suit against the defendants Nos, B and 4, the 
maid defendants put in s written statement stating inter ala that they sold the 
samo to the defendant No, lunder a deed of private sale, that tho defendant 
No. 1 was in possession of the sald land and jama and they were not lable to 
pay rent to the plaintiffs. Thereupon the plaintiffs withdrew their claim in 
the sald suit, and :instituted the present sult to recover Aias possession of the 
land. Thay stated that as the defendants Nos. 8 and 4, had no right to sell the 
tenancy, they, by reason of the transfer, aoquired right to eject the defendants 
from the lands, 

All the defendants filed written statement and contended inter elie that 
the defendants Nos, 8 and 4, were ralyats holding at a rent fixed in perpetuity 
and, therefore, the transfer was a valid one and, alternatively, that if the holding 
was a non-transferable holding in which the defendants Nos. 8 and 4 had oocu- 
panoy rights, still those defendants had not abandoned it because they remained 
in occupation of the homestead lands and, therefore, the plaintiffs were not . 
entitled to Ahas possession, at all events against defendants Nos. 8 and 4. 

Both the lower Courts beld that the holding was a non-transferable holding, 
that defendants Now B and 4 sold it to defendants Nos. 1 and 8 and afterwards 
abandoned the holding and that, therefore, the landlords were entitited to recover- 
possession, They accordingly decreed the plaintiffs suit. Thereupon the 
defendants preferred an appeal to the High Oonrt. 

* Appa from Appellate Decree No. 1610 of 1005, against the decree of 
Babu Aditya Chandra Chakrarati, Officiating Subordinate Judge of J 


dated the 6th May 1906, afflrming that of Babu Hemendra Lal Singhs, M 
of Magura, dated the Bisi January 1905, 


[8rizteedkur Biswas v. Mudan Sirdar Hos L. B. 9 Calo. fant Maddy 
Mandal v. nares Alendal (1908) 9 0, W. N. 86 distingmshed— 
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Babu Surendra Chus Ter Sen for the Appellants. 

Babus Jadu Nath Kanjilal and Girja Prasanna Roy Chow: 
dhury for the Respondents. 

The judgment of the Court was delivered by 

Brett. J.—The presen: appeal arises out of a suit brought by 

the landlords, plaintiffs, to recover khas possession of a certain 
holding which originally belonged to defendants Nos. 3 and 4 
on-the ground that that the holding was one in which they had 
rights of occupancy, but which was not transferable, and that 
defendants Nos. 2 and 3 had sold the holding to defendants Nos. 


I and 2 and had relinquished possession of the holding to them. 


Both the lower Courts bave held that the holding was a 
non-transferable holding, that defendants Nos. 3 and 4 sold it to 
defendants Nos. r and a end afterwards abandoned the holding 
and that, therefore, the landlords were entitled to recover khas 
possession. They accordingly decreed the plaintiffs! suit. 

Defendants have appealed to this Court arid in support of the 
appeal two points have beer. taken, frst, that the holding was 
not one in which defendante Nos. 3 and 4 had occupancy rights 
only, but was one which they held at a fixed rent, and, therefore, it 
was transferable ; secondly, that even if the holding was a non- 
transferable holding in which the defendants Nos. 3 and 4 had no 
occupancy rights, still thoss defendants had not abandoned it, 
because they remained in occupation of the homestead lands and 
therefore the plaintiffs were not entitled to khas possession, at all 
events against defendants Nos. 3 and 4. 

The first point does not appear to us to arise on the find- 
ings of the lower Courts, 

In support of the case fcr defendants Nos. 3 and 4 that the 


-holding was one at a fixed rent, they relied on certain dakhvlas. 


The Court of first instance found that these dakkslas were not 
genuine and the Court of appeal seems to have accepted that 
finding though the Judge goes on to say that even if the receipts 
were true, the defendants Nos. 3 and 4 would not be entitled to a 
finding in their favour based on those receipts, because the pre- 
sent suit being not a suit under the Bengal Tenancy Act the 
provisions of section 50 clause 2 would not apply. 
` As to the second point, ve think that it is concluded by the 
findings of the lower Court. 

It appears that after the sale by defendants Nos. 3 and 4 to 
defendants Nos. 1 and 2, the plaintiffs brought a suit against 
defendants Nos. 3 aud 4 for rent and that defendants Nos. 3 and 4 in 
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their defence alleged that they had sold the entire jama to 
defendant No. 1 and that the defendants Nos. 3 and 4 had 
given up possession to him. The suit was in consequence 
withdrawn. We think that after that defence set up in the 
rent suit brought against them, it is not now open to the 


defendants to deny that they had parted with the possession of' 


the holding. It seems, as the lower Court remarks, that since 
the sale, the defendants 3 and 4 have been allowed to remain on 
the homestead lands with the permission of the purchasers, but 
such permissive occupation of the homestead lands unaccompanied 
by cultivation or possession of the culturable lands, would not be 
sufficient to indicate that the defendants had not abandoned their 
holdings or to save them from the consequences of such abandon- 
ment. We have been referred to several cases in which it has 
been laid down by this Court, that where after a sale of a holding 
with a right of occupancy to a third ‘party, the tenant remains in 
possession, even though he is in possession as an under-tenant of 
the vendee, still the landlord is not entitled to recover khas 
possession as against him. But the present case is clearly 
distinguishable from those cases, because the tenants, defend- 
ants, Nos. 3 and 4, have been found to have given up to the pur- 
chaser possession of all the culturable lands of the holding and to 
have remained in possession of the homestead lands only by per- 
mission of the purchaser. The two points urged-in support of 
the appeal fail, and we accordingly dismiss the appeal with Costs. 

ATM, Appeal dismissed. 

Before Mr. Vustice Rampini and Mr. Fustice Sharfuddin, 
MAHOMED MEHDI BELLA ! 
Uv. ' 

MOHINI KANTA SAHA CHOWDHURY AND OTHERS.* 

Hrecwlion qf docroe— Limitation — Period of limitation, when begins to run— 
Original or Appellate decree—Codo of Civil Procedure (Aot XIV of 1859), 
Beo, 930-—Desres modifying original decree, 

Pér Rampini J,—When an application is made to exeoute the decree passed 
on appeal, modifying tho decree made in the Court of first instance, limitation 
begins to rum from the date of the decree in appeal and not from the décree of 
the first Oourt, as it is not the decree sought to be enforoed, 

Per Sharfuddin J—It is only the last decree that can be executed, and 
limitation would begin to ron from the date of the appellate decree and not 
from that of the original decree. 

ee es Order No 438 of 1906 against an 


1907, 
; Mahomed 
Mehdi Bella 
: v. : i 
Wohint Kanta Saha 
Chowdhary. 


— 
T 
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F In oases where the original decree has either boen.set aside or modified that 
decree oeqses to exist, aud for tha pnrposes of limitation, the date of the appel- 
late decree should be taken into consideration, not the date of the decree that 
has ceased to arist, ! 

In cases where the Court af appeal affirms the original decree, the general 
rule is to be followed and the date of the appellate decree affirming the 
original ona 18 the date from which the period of limitation is counted. 


Gopal Chandra Manna v. Gosain Das Kalay (1) referred to. 


‘Application for execution of decree. 
Appeal by the Judgment-debtor. - 


The facts of the case appear from the judgment. 
Babu Voy Gopal Ghos3a for the Appellant. 


- 


No one appeared for tke Respondent. C. A. V, 
The following judgments were delivered : 


Rampini J.—This is zn appeal by judgment-debtor No. 4. 
He contends that the decree which it is sought to execute against 
him is barred by limitation under section 230, Civil Proce- 
dure Code. The facts are that a decree was given against him 
for Rs. 480 on the a3rd. August 1892. An appeal was pre- 
ferred and a decree for Rs. 950 was on the 29th March 1893 passed 
jointly against him and the defendant No. 3. It is contended 
that as more than 12 years had elapsed between the 23rd August 
1892 and the date of presentation of the present application for 
execution, execution of the decree is barred. The appellant’s 
pleader relies on the words of section 230, in which it is sald that 
execution is barred by the lapse of 12 years from the date of ‘the 
decree sought to be enforced or the date of the decree on appeal 
“ affirming the same." - 

The pleader's contention is that limitation cannot be held to 
run from the date of the decree in appeal in this case, because it 
did not affirm the decree of the- lower Court. Thé answer to 
this would seem to be that it is the decree passed on appeal in 
this case it is sought to be enforced and not the decree of the first 
Court. Hence limitation ruas from the 29th March 1893, and 
the present application for execution is in time. 

The decree in appeal appears to have been rightly passed: 
against the defendants 3 and 4 and cannot now be impugned, 

We dismiss this appeal with costs, 

Sharfuddin J.—The whole contention on behalf of the 
judgment-debtor appellant, rests on the question as to whether 
the decret-hdlder who is the respondent ‘in the present appeal 

(1) (1898) T. L, 3. 25Oalo, 59 4 (F. B) 


t 
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can execute his decree against the appellant within 12 years from 
the date of the appellate decree in this case. 

The original decree is dated the 23rd August, 1892 and the 
appellate decree is dated the 29th March 1893. The application 
for execution was admittedly made, within 12 years after the 
appellate decree and more than 12 years after the original decree. 

The original suit was against four defendants and the appel- 
lant was defendant No. 4 in that suit, This defendant No. 4 
was made separately liable for a sum of Rs. 480. The first and 
second defendants ofthat suit preferred an appeal against the 
decree. But the present appellant was made a party in that 
appeal. The appellate Court modified the decree by making the 
present appellant and the third defendant of the original suit 
jointly liable for the sum of Rs. 959 and this modified decree is 
dated the 29th March 1893. 

It is urged on behalf of the present appellant that the period 
of limitation should be computed from the date of the original 
decree which is the 23rd August 1892, and that the application 
for execution having been made more than twelve years after 
this date, is barred. — 

The Subordinate Judge has held otherwise and I think 
rightly so, relying on the authority, viz, Gopal Chunder Manna 
v. Gosain Das Kalay (1). 

It has been urged on behalf of the appellant that although 
under section 230 cl. (a), Civil Procedure Code, the 12 years’ 
limitation is to be counted from the appellate decree, but that 
clause provides that the period can be so counted when the 
decree has been affirmed on appeal, and that in the present case 
the appellate decree has modified the original decree and hence 
the period of limitation should be counted from the original 
decree. ' 

The rule of law is that itis only the last decree that can be 
executed and that limitation, therefore, would begin to run from 
the date of the appellate decree and not from that of the original 
decree. . 

In cases where the original decree has either been set aside 
or modified, that decree ceases to exist, and hence for the purposes 
of limitation the date of the appellate decree should be taken 
into consideration, not the date of the decree that has ceased to 
exist, 

In cases where the Court of appeal affirms the original 

(1) (1898) Y, T, R. 25 Calo 594 (F. B.) 
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decree, that Court allows the original decree to exist. And 
hence I think, the Legislature thought it necessary to provide 
that even in cases where the Court of appeal affirms the original 
decree the general rule is to be followed, and that the date of 
the appellate decree affirming the original one is the date from 
which the period of limitation is counted. 

For the above reasons and for the reasons set forth in the 
judgment of my learned brother, 1 also consider that the 
present appeal should be dismissed. 
: s Appeal dismissed. 


Before the Hon'ble R. F. Rampini, Acting Chief Justice and Mr. 
Fustice Sharfuddin. 


SHEIKH lAMIR AND OTHERS 


k v. 
SRIMATI LAL BIBI AND OTHERS.* 
Irmitation Aot (XV of 1877), Ses. 7, 8— SHnority of one of several deorse- 
kglders — Etansion. gf time, c 
Where one of several decree-helders is a minor, he can get an extension 
of- time after tho cessation of his disability and he-may apply for execution of 
the whole’ deyee | 
Burjo Kumar Dutt v. Arun OFundra Rey (D, Gorindram v. Tatia (2) and 
Zamir v. Sundar (8) followed. 
Periasami v, Krishna (4) not followed. 
Appéal by the Defendante. 
Application for execution of decree. 


The material facts and arguments appear from the judgment. 
Babu Shih Chandra Patt for the Appellants. 

Babu Ram Chandra Mazumdar for the Respondents. 

The judgment of the Court was delivered by 


- Rampini C., J,—This is an appeal against an order of 
the District Judge of Hoogh-y dated the 7th February 1907. 

The appellants are the judgment-debtors, and the order 
appealed against is an order allowing execution of the decree 
against them. The decree is dated the 1oth December 1896. 


Te from Appellate Orcer No, 172 of 1907, against an order of 
F. R Esq. District Judge of Hooghly, dated the 7th February 1907, 
affirming that of Babu Kah Prasanna Ben, Munsiff, Serampore, dated the 
1§th December 1908. 


(1) (1901) L L. R. 38 Oalc. 405 (8) (1899) I. L. R 23 AlL 109. 
. (2) (1905) I. L. B. 90 Bom, 583. (4) (1903) I. L. B. 28 Mad. 481. 


Reporter's Note: Please seo clause 8 of the Indian imitation Pil which 
adopts the view upheld in this case. 


, Vou. VIL] HIGH OOURT., 


The judgment-debtors contend’ that it is barred by limitation. 
But the decree-holder who now applies to execute the decree was 
a minor and he executes it within the period allowed by section 
7 of the Limitation Act. 

Then, it is said that the decree-holder can only execute the 
decree for his own share. But, according to the case of Surja 
Kumar Dutt v. Arun Chunder Roy (1) it is clear that. he is 
entitled to execute the whole of the decree. 

The pleader for the appellants contends that in the Full 
Bench case of Periasamt v. Krishna Ayyar (2), a different rule 
has been laid down. But we are bound by the ruling of this 
Court, which, we observe, is supported by the cases of Govindram 
v. Tatra (3) and Zamir Hasan v. Sundar (4). 

There seems to us to be no doubt, therefore, that the order 
of the District Judge is correct. The decree is one which the 
decree-holders can execute jointly and severally. The minor has 
a right to execute the whole decree and the provisions of the 
Limitation Act should be interpreted strictly and not allowed to 
defeat the rights of the decree-holders, unless it is clear that this 
should be done. i : 

The appeal is dismissed with costs, three gold mohurs. 

N. K. B. Appeal dismissed. 


(1) 11901) I. L. R. 98 Calc, 485. (8) (1895) I. L. B 20 Bom. 8R8, 
(2) (1902) 1. L. R. 25 Mad. 481. (4) (1899) I. D. R $2 All 199. 


Before Mr. Justice Rampini and Mr. Justice Pargiter. 
HANUMAN PRASAD SINGH AND OTHERS. 
v. 
DEO CHARAN SINGH AND OTHERS. eh 
Jjeotmeni, suit for—Tenancion of homestead land—Tenanoy created bafors the 

Transfer of Property Aot—Abandonmeat or surrender — Notico to quit, if 

nsosssary. 

Previous to the passing of the Transfer of Property Aot, tenanales of 
homestead land created for the purpose of habitation were not transferable 
except by custom or neage. 

Nabu Alondul v. Cholam Mullick, (1) and Hari Nath ‘Nacmahar v. Raj 
Chandra Karmakar (2) referred to. 

Ben, Madhad Banerjos v. Jai Krishna Alookerjse (8) and xad Porshad 
Misser v. Brindabun Bevkas (4) distinguished. - 


* Appeal from Appellate Decree No. 340 of 1900 against a decree of 


Baba Jogendra Nath ose, Subordinate . Pie 2nd Op: of Bh pore 
dated the 8th December 1899, reversing that Babu Pian Kris 


Munmff, Ist Court, of Beguserai, dated the 1st May 1890 


(1) (1898): L. E. 85 Calc. 896. (8) (1869) 7 B. L. B. 158. - 
(8) (1807) 2 O, W. N, 133. <. (4) (1871) 15 W. B. 274, 
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Where there has been an implied surrender of the land, and the former 
tenant has abandoned the land and transferred it to another and no longer pays 
rent for it, the landlord is justifed in regarding the conduot of the former 
tenant as amounting toan implad surrender and he is now entitled to take 


direct possession of it. 
Nu Madhad Sihdar v, Naraticn Sikdar (5) aii 


Suit for khas possession on sipon: 

Appeal by the Plaintiffs. 

The facts of the case appear from the judgment. 

Dr. Asutosh Mookerjee and Babu Biraj Mohan Mojumdar 
for the Appellants. 

Dr. Rash Bekary Ghose and Moulvi Mahomed Yousuf and 
Syed Mahomed Taktir for the Respondents. 

The judgment of the Gourt was delivered by 

Rampini J.—The facts of this case have been fully set 
forth in the numerous judgments which have been delivered in 
the course of it. It is unnecessary, therefore, to recapitulate them 
here. It is sufficient to my that the case was remanded to the 
lower appellate Court to deede, (i) the date of the creation of 
the tenancy in dispute, ani (ii) whether there is any usage or 
custom in the district making a tenancy of this particular class 
transferable. The tenancy, -t may be noted, is one of homestead 
land created for the purpose of habitation. 

The lower appellate Court has now returned its findings on 
these two issues to this Cour-. The learned Subordinate Judge 
has found that the tenancy was created, at all events before the 
passing of the Transfer of Property Act, on the ist July 1882; 
and that there is no evidence of any usage or custom in the 
district making a tenancy of this particular class transferable. 

On these findings it appaars to us that this appeal must be 
decreed and the plaintiff given a decree for the land in dispute as 
prayed for. 

The learned pleader for the respondents contends, (i) that 
there is no evidence upon which the Subordinate Judge was 
justified in coming to the conclusion that there was no usage or 
custom in the district making a tenancy like the one in this case 
transferable ; (ii) that previous to the passing of the Transfer of 
Property Act tenancies of the class in question were transferable 
and (iii) that the tenancy of Dukhu was not determined by notice 
to quit and, therefore, the plaintiff is not entitled to maintain 
this suit. 

In our opinion there is 20 force in any of these contentions. 
x (6) (1890) 1, L, R, 17 Celo, 828, 
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There is evidence on the record which justified the Subor- 
dinate Judge in coming tothe finding thatthere was no usage 
or custom in the district making tenancies such as the one in 
this case transferable. It may be that -he has not entirely 
believed all the evidence ; but there is evidence which, in our 
opinion, justified his finding. 

As for the second plea, the learned pleader for the respon- 
dent relies upon the cases of Bent Madhab Banerjee v. Jai 
Krishna Mookerjee (1) and Doorga Perskad Misser v. Brindabun 
Sookul (2). It is unnecessary for usto say much with regard to 
these cases, because they have been considered and discussed and 
distinguished in the case of Nabu Mondul v. Cholim Mullik (3). 
It is pointed out in this case that the ratio decidendi of the two 
former cases was that in them there was proof of a custom of 
transferability. This case of Nabu Mondul v. Cholim Mullik (3) 
has been followed in another case, namely that of Hari Natk 
Karmakar v. Raj Chandra Karmakar (4) and the learned 
pleader for the respondent has not shown us any reason why we 
should not follow it, as has frequently been done. 

The third plea of the learned pleader for the respondent is 
that the tenancy has not been determined ; and in support of this 
contention he cites the case of Mil Madhab Stkdar v. Naraitam 
Stkdar (5). That case, however, was a very different case from 
the present. In that case the tenancy was of a permanent, 
mourast character and all that was decided in it was that as the 
landlord did not, in those circumstances, reserve to himself the 
right of re-entry, he was not entitled to eject the defendant ; 
and the case went no further. In the present case, however, it 
is clear that there has been an implied surrender of the land in 
question. The former tenant has abandoned the land and trans- 
ferred it to the present defendent. He no longer pays rent for 
it ; and in these circumstances we consider that the landlord was 
justified in regarding the conduct of Dukhu as amounting to an 
implied surrender and consequently he is now entitled to take 
direct possession of the land. 

For these reasons we decree this appeal with costs. 


B. M. Appeal allowed, 
(1) (1800! 7 B. L. R, 152, (8) (1808) L L. R. 25 Calc. 896, 
(2) (1871) 15 W. B. 374. (4) (1897) 2 0. W. N, 133. 


(5) (1890) I. L. B. 17 Oalo. 836. 
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CIVIL RULE. 


Before Mr. Fustice Brett and Mr. Justice Holmwood. 
MUSAMMAT HAFIZAN 


v. 


ABDUL KARIM.* 


Chall Procedure Code ( Aot XIV of 1882), Baos. 880, 410— Pauper, suit by— 
* Security for costs, 

No security for costs ought to be demanded from a person who has been 
allowed to sue as a pauper. Section,880 of the Oivil Piooedure Code does not 
apply to the case of a person who has been allowed to sue as a pauper under 
section 410 of the Civil Procedare Code, 

"Rule obtained by the Plaintiff. 

Suit for dower. 

The material facts and arguments appear from the judgment. 

Babus Baidya Nath Duti and Chandra Sekhar Prasad Singh 
for the Petitioner. | 

Moule Syed Shamsul Huda for the Opposite party. 

The judgment of the Court was as follows : 

The present Rule is directed against an order passed on the 
I 3th July 1907 by the Subordinate Judge of Patna under the 
provisions of section 380, Civil Procedure Code, requiring the 
present petitioner to furnish security to the extent of Rs. 800 
within a month for the payment of any costs incurred or likely 
to be incurred by the defendant in the suit which has been insti- 
tuted by the petitioner. It appears that the petitioner who is 
a woman instituted a suit against the opposite party claiming to 
be entitled as his wife toa certain amount of money as dower, 
and that when she instituted the suit, she put in an application. 
for permission to be allowed to bring the suit as a pauper. An 
enquiry was, in consequence, made into that application with 
the result that an order was finally passed under the provisions 
of section 410, Civil Procedure Code, granting the application 
and permitting her to prosscute the suit as a pauper. After that 
application had been granted, the application which led to the 
order which is the subject of the present Rule was put in by the 
defendant, the opposite party, asking] the Court to require the 
petitioner under the provisions of section 380 to furnish security 
for costs. "That application was supported by an affidavit which 
contains certain allegations to the effect that the woman was a 
person of immoral character, that she never was the wife of the 


* Otvil Bule No '248070f1190^ against an order of Babu Umesh Obandra Sen, 
Subordinate Judge of Patna, dated the 97th April 1907, 
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defendant and that she was supported in the case by two touts of 
the Patna Bar. In reply to that affidavit the petitioner filed a 
. counter affidavit denying the truth of the allegations made in 
the defendants’ affidavit and stating that she was not in a position 
to give security for the costs in the suit. 

The Subordinate Judge on a consideration of these two 
affidavits has recorded the following order: “ Having carefully 
considered all the circumstances presented to me, I think I ought 
to exercise discretion in favour of the defendant. It is, therefore, 
ordered that the plaintiff do furnish security to the extent of 
Rs. 800 within a month. In default the suit will be dismissed 
with costs." After that order had been passed, the petitioner 
applied to this Court and obtained a Rule calling on the opposite 
party to show cause why that order should not be set aside. 

In support of the application it has been contended, and we 
think fairly contended that the effect of the order passed by -the 
Subordinate Judge under the provisions of section 380, Civil 
Procedure Code, is to render nugatory the order passed' uhder 
the provisions of-section 410 of the Code. 

The learned vakil who has appeared in support of the dppli- 
cation has invited our attention to the case of A'usseervoddeen 
Biswas v. Ujjul Biswas (1) and has pointed out that a similar 
view was taken by the learned Judges who tried that case, 
though that case was to a certain extent not quite on all fours 
with the present. In that case the order under section 380 had 
been passed with reference to an appellant who had been allowed 
to appealas a pauper. And the learned Judges say in effect that 
to allow an order for security to be passed on such an appellant. 
would be practically to render nugatory the order passed allowing 
him to appeal aš a pauper, and they go on to add, that in their 
opinion the provisions of the section of the Code then in force 
which corresponds with section 380 of the present Code were so 
inconsistent with the provisions of the Code dealing with suits and 
appeals by paupers as to, in their opinion, support the view that 
the provisions of section 380 were not applicable to suits or 
appeals brought by paupers. It has been argued on the basis of 
this decision that in the present case the Subordinate Judge in 
passing the order demanding security from the petitioner either 
exercised a jurisdiction not vested in him by law or acted in the 
exercise of his jurisdiction illegally and with material irregularity. 

In support of the order it has been argued that the Subor. 

(1) (1871) W17, B.68, 
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dinate Judge was not prevented by the fact that the petitioner 
had been permitted to sue as a pauper from requiring security 
from her under the provisions of section 380, and the learned 
vakil has gone so far as to zuggest that as the order for security 
is one within the discretior of the Subordinate Judge, we, as a 
Court of revision, ought nct to interfere with it under the pro- 
visions of section 622, Civil Procedure Code. In ourjopinion this 
contention cannot prevail. The provisions of section 622 
certainly give to this Court full powers to interfere, if we are 
satisfied that the lower Court has either exercised a jurisdiction 
not vested in it by law or Fas acted in the exercise of its jurisdic- 
tion illegally and with material irregularity. In this case, we 
think that the view which this Court took in the case on which 
the learned vakil for the petitioner relies is one which we should 
adopt, and that the provisions of section 380 cannot be taken to 
be applicable to the case of a, person to whom permission has 
been granted under the provisions of section 4ro to sue as a 
pauper. We think, therefore, that the Subordinate Judge, in 
passing the orders which he passed under section 380, Civil 
Procedure Code, and whick had the effect of rendering nugatory 
the jurisdiction which he had exercised under the provisions of 
section 410 of the Code, acted in the exercise of his jurisdiction 
illegally and with material irregularity and that his order under 
section 380 of the Civil Procedure Code must be set aside. 

In the present case the learned Subordinate Judge has 
refrained from giving his -easons for passing the order under 
section 380, but after reading the two affidavits, we think that 
the materials before him were not sufficient to justify that order. 
We, therefore, direct that the Rule be made absolute, and that 
the order passed under section 380 requiring the petitioner to 
furnish the security be sat aside. The petitioner will recover 
costs of this proceeding from the opposite party. We fix the 


hearing fee at two gold moaurs. 
N. K. B, i Ruls made absolute. 


t 
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APPEAL FROM ORIGINAL CIVIL. 


-Before Sir Francis Wiliam Maclean, K. C. I. E., Chief Sustice, 
Mr. Fustice Mitra and Mr. Fustice Woodrofje. 


RAJESWAR MULLIK 
v. 
GOPESWAR MULLIK AND ANOTHER.* 
Hinds Law—Shobsitship, whether alienablo by will. 
Shebaitship is not alienable by will. 
Mancharam v. Pranthanhar (1) not followed. 
Appeal by the Plaintiff. 

The facta of the case necessary for this report are as follows : 

This was a suit by Rajeswar Mullik against his brother 
Gopeswar Mullik and his nephew Gora Chand Mullik to have the 
rights of the plaintiff under the will of his uncle, one Lolit Mohun 
Mullik ascertained and declared. Gora Chand did not appear to 
defend the suit. The principal question in the case was as 
.to the validity of clause 5 of the will of the said Lolit, whereby 
he directed as follows : " My wife Srimati Sudebi Moni Dassi 
shall on my demise take the money which I have been receiving 
for the expenses of services according to my turn ... to 
Sri Sri Ishwar Radha Gobind Jeu established by my grand- 
mother, the late Chitra Dassee and perform the said services 
during her lifetime, aud I confer on my wife Srimati Sudevi 
Moni Dosse the same right that I now have to the Ishwar Jeu's 
jewellery, plate &c., and on her demise, I confer on my nephew 
Sriman Rajeswar Mullick Babaji the right &c., in respect of the 
expenses, jewellery etc., of the said service. He and his son and 
son's son etc., in succession shall enjoy by performing this service. 
The endowment, the shebait-ship of which was in question, was a 
private endowment, founded by Chitra Dasi, by an ekrar (agree- 
ment), dated 25th May 1820, a postscript, dated 27th February 1822 
and her will dated 8th December 1842. The will of Lolit Mohun 
was made in 1891 but his widow did not die till 1906. 

Mr. Justice Chitty held that the intention of the founder 
was that all her lineal descendants should hold the dedutter pro- 
perty and jointly perform the skeba (worship, &c.). Under the 
circumstances the property and right of worship may be regarded 
as being in the first place hereditary, unless that is modified by 


- * Ap from Original Decree No. 83 of 1907 against a decree of Chitty 
J. in Suit No. 886 of 1008 on the Original Side of the Court, 


(1) (1883) I, L. E. 8 Bom, 393, 
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usage of thé family. His lordship was of opinion that the 


` plaintif had not proved such usage and dismissed the suit 


[Rajeskwar Mullick v. Gopeskwar Mullik (1). ‘The plaintiff 
appealed. 

Mr. Garth (with him Mr. B. Chakravarts) for the Appellant : 
Although originally the alienation of shebaitship was prohibited 
by the Hindu law, the authorities show that the right of partition 
of shebaitship has been frequently recognised. Alienation also 
has been allowed. I strongly rely on the cases of Mancharam 
v. Pranshankar (2) which is a case of alienation by will, Rajaram 
v. Ganesh (3), Sitaram Bhat v. Sitaram Ganesh (4). In this 
case the alienation by Lalit was toa member of the family and 
not to a stranger. See, Aetter Chunder Ghose v. Hari Das 


Bundopadkya (5). 


Mr. S. P. Sinka (with him Mr. B. C. Mitter) for the Res- 
pondent was not called upon. 

The judg ment of the Court was as follows : 

Maclean 0. J.—The question which arises on this appeal 
is a very short one ; and, I think it may be properly stated thus, 
whether Lalit Mohan Mullick, who was the shebait of a certain 


idol was entitled to deal with it by his will as he purported 


to do. . : 
It appears that the endowment of the idol was created many 


“years ago by the will of one Chitra Dasi, and eventually the said 


Lalit Mohan became skebart. He purported to bequeath by this 
will the shebaitship after his death, first to his widow and then 
o his nephew Rajeswar Mullik, the present plaintiff. Lalit 
Mohan died, and Rajeswar now brings this suit to have it de- 
clared that he is entitled to the shebaitship. He is opposed by 
his brother Gopeswar Mullik, who says that Lalit Mohan had 
no power to bequeath the shebaitship by his will. That is the 
whole question in the suit. 

No doubt, there are cases and authorities for the proposition 
that a shebart may by an act šuter vivos alienate the shebaitship ; 
-but I think I am fairly stating the result of those cases, when I 
say, that such alienations are not regarded with much favour, and 
that somewhat special circumstances must exist to support them. 
I need not go through the authorities which I think substantiate 
that proposition. But all of them relate to alienations iter vivos 

(1) (1907) L L. E, 34 Calo, 838. — (5) (1898) L L. B. $3 Bom. 181, ` 
` (3) (1882) L L. Bn, 6 Bom, 206. (4) (1869) 6 Bom, HO. B. (A, O. J) 250 
(5 (1800) L L.B, 17 Qao. 557. . 
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and with the exception of one authority to which I will refer in Cvm. 
a moment, there is none for the proposition that a s&ekat? can by. 1907. 
his will bequeath the shebaitship. On principle, I do not see Baj var Malik 
how he can do so; for the question at once arises, what has he P, 
to bequeath or alienate under his will: A shedatt is a manager or Gopeswar Mellik, . 
a quasi trustee for the benefit of the idol. His office endures Maclean, O. J. 
only for his life: his will only comes into operation on his death. ur 
What is, there then for him to alienate by his will? Nothing. . 
In the case of Mancharam v. Pranshankar (1) on which the 
learned counsel for the appellant relies, the alienation no doubt 
was by will « but the learned Judges seem to have proceeded on 
the view, that because in certain cases there may be an aliena- 
tion by s&ebazt by act infer vivos, so equally, there can be an 
alienation by a shedatt by his will : But the distinction is obvious. 
There is nothing to pass under the will, but there is something 
which can pass by an alienation- tater vivos, vis, the then 
existing interest of the shebatt. I am, therefore, with great 
respect, unable to concur in that decision. I think that there was 
nothing which Lalit Mohan could pass by his will so far as relates 
to the shebaitship. As the title of the plaintiff is dependent upon 
this supposed alienation by Lalit Mohan, his case must fail. 

Then it is suggested, that there is some usage in the family 
relating tothe particular worship of this idol and to the shebait- 
ship which would justify the alienation by will. I do not think 
that is made out. The learned Judge of the Court of first instance 
did not think so. It appears from the proceedings in this case, 
that attempts have been made from time to time by certain 
members of the family to deal with this shebaitship by will. It 
is clear from the terms of the decree dated the 26th of August ` 
1882, referred to in the proceedings, that the alienation thus made 
by will failed. It is suggested that, that was a case of alienation 
made by a will to a stranger. That may be so, but the alienation 
in fact failed. As regards the other cases which are referred to, 
they seem to have been cases in which the bequest, if I may 
rightly so call it, was to those who would have been the shebaits 
in the ordinary course of descent. Consequently, there was no 
object in challenging the will. On this point, I do not think any 
usage or established practice in the family has been made out to 
justify the alienation. 

In my opinion, the view taken by the Court of first instance 
is right and this appeal must be dismissed with costs. 

(1) (1883) L L. B, 6 Bom, 298. 
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Mitra J.—I am of the same opinion. The case is one of- 
hereditary shebaitship both under the will of Chitra Dasi and 
under the general law. The status of Lalit Mohun was that of 
a sAebait,and as such he was in the same position as a manager 
of an infant heir. He had no power to alienate except for 
necessity or clear benefit to the ¢hakur. No case of necessity or 
benefit to the thakur has, however, been pleaded or attempted 
to be made out by the evidence. The evidence of a family usage 
as giving the power to bequeath shebaitship by willis also very 
meagre. Lalit Mohun's right to manage as a shedast must cease 
with his death, and he had, in fact, nothing to bequeath. 

Woodroffe J.—I agree that Lalit Mohun could not alienate 
the office of shebaitship by will. I wish to express no opinion 
on the question whether the office of shebaitship may be alienated 
by transaction infer vivos or, if so, under what conditions, and 
I think that the question of'usage does not affect the matter 
which is now before us. I agree that this appeal should be 
dismissed with costs. 

Messrs. G. C. Chunder & Co. :—Appellant’s Attorney. 

Messrs. Rutter & Co. :—Respondent’s Attorney. 

S. C. R. Appeal dismissed. 
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Present: Lord Robertson, Lord Collins and Sir Arthur Wilson. 


BAIJNATH GOENKA, LEGAL REPRESENTATIVE]OF 
MAGNIRAM MARWARI, DECEASED 
v. 
RAMDHARY CHOWDHURY AND OTHERS, 
^ AND 
DEO NANDAN PERSHAD, LEGAL REPRESENTATIVE OF 
JOWHURI LAL, DECEASED 
v. 
RAMDHARI CHOWDHURI AND OTHERS. 
[ON CONSOLIDATED APPEALS FROM THE HiGH Court OF JUDICATURE 
AT Fort WILLIAM iN. BENGAL.] 

Alshomodan Law—Preemption, when should the nocostary claims bo made, 
affect of unreasonable and wansocsary delay—Delay, a question of fact 
—Aotion to enforoo a right of pro-omption —Morigage—Hedemption of tho 
same by the puohasor from the plaintifs as mortgagess— Effoot of mok 
redemption on the plaintiff? right to yre-empt. 

The right of pre-emption must be exercised, and the clafms necemary to give 
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effect to it must be made, with the utmost promptitude, and any unreasonable 
and unnecessary delay is to be construed as an election not to preempt, And 
whether there has boen such delay is a question to be determined upon the facts 


of each particular case, 

Magni Ram and Jowhuri Lal, the plaintiffs were owners in equal shares 
of 12 annas of certain properties comprised in a certain taluka, Tho remaining 
four annas belonged to the defendant Anupbati, who sold those four annas 
to the defendant Nirbhoy, Magni and Jowhan brought suits and claimed the 
right of preemption against that sala. The two plaintiffs had obtained a 
transfer of a surpeshgt mortgage binding the four annas share sold by Anupbat! 
to Nirbhoy, After that sale Nirbhoy paid the mortgage money in Court, in 
aooordance with the provisions of the Transfer of Property Aot, for the purpose 
of redeeming the mortgage ; and after some hesitation the two plaintiffs took 
out that money, It was contended that by so doing they had recogpised the 
title of Nirbhoy under his purchase and could not claim pre-emption, Their 
Lordships could not agree with that contention and o 

Held, that until a decree for pre-emption was made, Nirbhoy owned the 
land as purchaser, and had a right to redgem ; and that the taking out of the 
money by the plaintiffs, as mortgegees, was no recognition of anything more 
than that, and was quite consistent with the claim to pre-empt, . 

The consolidated appeals from two decrees of the above- 
mentioned High Court (Rampini and Pratt JJ., both dated January 
20th., 1904) reversing two decrees of the Court of the Subor- 
dinate Judge of Monghyr (both dated March 31, 1900) and dismiss- 
ing the appellants’ suits. 

The main question raised on the appeals was whether the 
appellants were entitled to pre-empt a 4 anna share in certain 
properties sold on December 17, 1897, by Anupbati Koeri (res- 
pondent No. 2) to Nirbhoy Chowdhury (original defendant 
No. 1) who died pendente lite and was represented by respondent 
No. 1 and others. 

The two suits were analogous and had been tried together at 
the instance of the parties. It was admitted that both suits 
would be governed by one judgment. 

One Maharaj Singh was the original owner, of Taluka 
Rasulpur Bhatowni consisting of two separate putts. „On March 
3,1873 he divided that salska equally between his two sons 
Jugal Pershad Singh and Kamla Pershad Singh, who became the 
owners in possession, each of an 8 anna share. 

In or about the year 1884 Jugal Pershad mortgaged his 8 
anna share to Jowhuri Lall and Magni Ram (original plaintiffs and 
appellants, deceased). On his death his widow Rajbati acquired 
his estate by right of inheritance. Suits for sale of the mort- 
gaged property were brought against her and on April 2, 1889, 
decrees were made in favour of the mortgagees. In execution of 
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P.O those decrees the 8 anna share was on January 12, 1891, pur- 
chased by the appellants who thus became owners each of a 4 


Baijnath Goenka anna share and obtained possession thereof. 
s. Kamla Pershad died leaving him surviving two widows, 
pendens Shorey Sundarbati and Anupbati (respondent No. 2), who acquired 


Deo Nenden their husband's 8 anna share in the ¢a/uéa. In order to pay 

4. their husband's debts they borrowed Rs. 63,000 from the Ulas 

ae Babus, and executed a sudbharna potta in their favour on Janu- 
ury. 

— ary roth, 1883, mortgaging their 8 anna share. The usufrac- 
tuary mortgagees remained in possession of that share. Sundarbati 
in order to liquidate the mortgage debt, sold her 4 anna share in 
the taluka to the appellants, a 2 anna share to each under two 
separate fobalas dated July 9, 1897, receiving for the two sales 
an aggregate consideratlon of Rs. 40,000. The appellants 
deposited in Court the entire sudbharna debt, Rs. 63,000, and 
redeemed the mortgage and obtained possession of the entire 8 
anna share which belonged to the two widows, with the exception 
of certain small share in a certain mouzah. 

On December 17, 1897 Anupbati sold her 4 anna share (sub- 
ject to certain minor reservations) to Nirbhoy Chowdhury. 

On June 30th., 1898, the appellants instituted the present 
suits in the Court ofthe Subordinate Judge of Monghyr. The 
plaints alleged that the appellants, who were sbareholders in 
the Za/u£, were willing to purchase Aunpbati’s share. But she 
sold the same as already stated without their knowledge and 
consent. The appellant Jowhuri Lal, in the first suit came to 
know of the sale for the first time on December zoth., 1897, and 
he at once performed the ceremony of talab-tmoma-stbat 
(immediate demand) on that day. The appellant Magni Ram 
in the second suit returned to Monghyr from Benares on January 
bth., 1898, and learnt for the first time about the sale in question 
on that day, and at once performed the ceremony of ta/ab-mowa- 
sibat on the same date. Both appellants then caused the 
ceremony of talab-tstishad to be performed by their respective 
Agents at the residence of the purchaser, defendant Nirbhoy 
Chowdhry, at Maheshpur, on January 7th., 1898, and on the 
property sold, and at the residence of the vendor Aunpbati at 
Bhat Khund on the 11th and 12th of that month. The appel- 
lants pleaded that Rs. 44,850, the amount entered in the sale 
deed as the consideration was not actually paid. The relief 
sought was a decree for pre-emption on payment of the true con- 
sideration as determined by the Court: 
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The defendant Nirbhoy Chowdhry in his written statement P. 0. 
filed on September 1st, 1898, denied that December 2oth, 1897 Tony. 
and January 5th, 1898 were respectively the earliest dates on 
which the appellants had obtained information of the sale. -He ». 
pleaded txterahka that the appellants had previously known and Hatadhiart Chow: 


— 
Baijnath Goenka 


dhury 
acquiesced in the negotiations and agreement and execution of Db. RA 
the sale deed ; that the formalities required by the Mahomedan Pershad 
Law were not carried out at the proper time and place ; that the Ramdhari 


appellants induced Anupbati’s co-widow to sell to them her 4 Ohowdhary, 
anna share by promising to pay to her any excess price which ED 
Aunpbati might obtain ; that they refused to purchase Anupbati's 

share for a higher price than Rs. 36,000 and that they were 

never ready and desirous to purchase the same at a proper 

price. He also denied that the consideration set out in the deed 

of sale was not paid in fact. 

The respondent Anupbati also filed her written statement 
in both suits to a similar effect. She further alleged that the 
appellants while refusing to raise their price said, “that if any 
other person was wiling to pay a higher price, this defendant 
should sell to him" and that on account of this refusal, she sold 
to Nirbhoy Chowdhry for Rs. 44,850 the proper price, the 
appellants all along declining to buy and endeavouring to prevent 
a purchase by Nirbhoy Chowdhury or any other person. The 
defendant third party Magni Ram, in the first suit was the 
plaintiff in the 2nd. suit and the plaintiff in the first suit was the 
defendant third party in the and. suit. After the institution 
of the suits, the appellants on September 13th., 1898, withdrew 
from Court the amount of the sudbharna debt deposited by 
Nirbhoy Chowdhury, on July 2nd., 1898, on account of the share 
of his vendor Anupbati, and gave up possession over the property 
in suit. The plaints were accordingly amended at the instance - 
of the appellants. Of the nine issues fixed by the Subordinate 
Judge it is necessary to mention here only the following. 

3. When was the plaintiff aware of the purchase by defen- 
dant Ist. party ? 

4. Whether the ceremonies /a/ab mawasibab or talab 
tstishad were duly and legally performed and were bona fide? 

5. Whether plaintiff had notice of and gave consent to the 
defendant and. party's selling the property in suit, if she got a 
higher price than Rs. 36,000 ? 

6. Whether plaintiff'sright of pre-emption has been lost by 
reason of. his gross negligence and is he estopped from claiming 
the same? 


t 
9 
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1907, 
Baijnath Goenka 
v. 
Ramdhari Ohow- 

dh 


and 


fin OALOÜTTA LAW JOURNAL, [Vor. VII. 


7. For what price was the disputed property sold to the 
defendant first party, and what consideration did he actually 
pay for the property ? ; 

. On March 31st., 1900, the Subordinate Judge delivered his 
judgment. He found that the appellant Jowhuri Lall was first 
informed of the sale in dispute on December 2oth., 1897, and that 
the appellant Magni Ram on January sth. 1898, and that both 
the appellants immediately on receipt of the information 
declared their intention to claim pre-emption and thus duly 
carried out the formality of the talad-t-mowa-shibat. He also 
decided that the other formality of the ialab-isttshad had also 
been duly performed and without unreasonable delay. He also 
held that the actual consideration for the sale was Rs, 37,000 and 


.that the appellants were not estopped by their conduct from 


asserting their right to pre-emption. In the result, he made a 
decree in favour of each of the appellants for pre-emption of one- 
half of the property sold on payment of one-half of the sum of 
Rs. 37,000. The following passages are taken from his 
judgment : 

t In both suits, I therefore, find that mowashtbat was duly per- 
formed by the plaintiffs, and that there is no legal defect in such 
performance.” 

I now come to the evidence bearing upon the performance 
of the next ceremony, Za/ab-istishad by the plaintiffs. There is 
no difference in dates regarding the performance of this ceremony 
between the two plaintiffs! The main objection urged by the 
learned pleader for the defendants on this subject is, that there 
was unreasonable delay in the performance of this ceremony by 
the plaintiffs. He contends that the plaintiffs became aware of 
the sale on the 19th. December 1897, when the mortgage debt 
due to them by Anupbati was tendered to the plaintiffs and they 
refused to accept the amount tendered. Now, I have already 
stated that the assertion of the tender of the debt to the plaintiffs 
on the 19th. December 1897 is not correct. 'That being so it 
remains to be seen whether there was any unreasonable delay and 
gross negligence on the part ofthe plaintiffs in performing the 
talab-istiskad. It appears from the evidence of the plaintiff's side 
that the disputed 4oba/a was executed on December 17th. 1897 
at Gogri, and registered there on the following day, that on the 
20th. of that month, plaintiff Jowhuri Lall received news of the 
sale, and immediately performed the ceremony of mowas&tbat ; 
that on the 21st of that month, Jowhuri Lall sent a man to his 
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tahsildar Rambaran Lal, who resided at some place near Gogri, 
to take a copy of the obala, but as the Sub-registry office at 
Gogri, was closed from 21st. to 26th. of that month, on account 
of the Christmas holidays an application for copy was made on 
December 27th and the copy was ready on the 2gth and actually 
delivered on the 3oth of the month. It further appears that 
Rambaran Lal sent the copy to Jowhuri Lal by post in a regis- 
tered cover onthe 31st, and the cover reached the Monghyr 
Post Office on January 2nd, 1898. The post peon, to whom the 
cover was made over for delivery to the addressee Jowhuri Lal, 
has been examined as a witness by the defendants. He states 
that he went to deliver the cover to Jowhuri Lal on the and 
January and could not find him at his house. But this statement 
seems to be incorrect, for the and was Sunday and, therefore, 
under the postal Rules, no registered cover could have been deli- 
vered to the addressee on that day. The peon must have, 
therefore, gone to Jowhuri Lal's house for delivering the cover on 
January ard, but he was not at home on that day, and so it was 
delivered to him on the 4th. On the 5th January plaintiff Magni 
Ram returned to Monghyr from Benares, and on receipt of the 
news of the sale in question, at once performed the ceremony of 
talab-mowastbat. On the sth Magni Ram went to Mr. Scott a 
Barrister-at-law practising in the local Courts, to take his advice 
for getting police escort for sending the purchase money, 
Rs. 44,850 to the residence of the defendant Nirbhoy Chowdhury 
at Mahishpur. He thought that the money was required to be 
tendered to Nirbhoy Chowdhury under the Mahomedan Law, but 
although his impression was erroneous, yet the tender of the 
money was, as explained by the plaintiffs’ pleader, necessary before 
the defendant No. 1 could be called upon to execute a obala of 


the property sold. Be that as it may, the conduct of the plaintiffs f 


in seeking legal advice for securing police help in sending the 
purchase money on behalf of each of them to Mahishpur which is 
about 7 miles off from Monghyr is perfectly dona fide, and it 
cannot be construed tobe an act of wilful negligence on their part. 
On January 5th, Mr. Scott was said to be very busy when Magni 
Ram called on him. On the night of that day, Mr. Scott advised 
Magni Ram's servant Megh Raj to apply for police guard to es- 
cort the money to Mahishpur. On January 6th, the application 
was made on behalf of both of the plaintiffs to the District 
Superintendent of Police, at Monghyr and an order for police 
guard was made. On January 7th, the agents of both plaintiffs 
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accompanied by other persons on their behalf and police guard, 
started for Mahishpur and performed the ceremony of tstshad 
at the residence of defendant Nirbhoy Chowdhury, who as ap- 
pears from the evidence, fled inside his house on seeing the party 
coming there. On January roth the agents of the plaintiffs and 
other men on their behalf started from Monghyr for going to the 
villages of which the share had been sold, and to Bhatkhand 
where Aunpbati used to reside. On January 12th, the ceremony 
was performed by them at the residence and in the presence of 
Anupbati on the 11th and 12th the same ceremony was performed 
by the party in question in the villages. Here I should add, that 
on the 8th January, the party had to arrange for conveyance and 
asthe 9th was a Sunday, there was no steamer service from 


-Monghyr to Gorgi on that day. This explains the delay for those 


two days. On the whole, I am perfectly satisfied with the evidence 
adduced by the plaintiffs that the ceremony of zs/zsAad was duly 
and properly performed by proxy Ganesh Lal, who performed the 
ceremony on behalf of Jowhuri Lal, being his am-mukhtear and 
agent, and Latafat Hassim, who performed the ceremony on 


‘behalf of plaintiffs Magni Ram, being his agent: There was also 


some certified mukhtears and pleaders amongst the party deputed 
by the plaintiffs for performing the ceremony. I further find that 
there was no unreasonable delay, or any act of gross negligence 


-on the part of the plaintiffs in the performance of this ceremony. 
"The evidence adduced by the defendants on this point, is to my 


mind, not at all worthy of credit. This issue is, therefore, also 
decided in favour of the plaintiffs. 

* I now propose to deal with the 5th and 6th issues together. 
It is quite clear from the evidence on both sides that both 
Sundarbati and Anupbati first negotiated with the plaintiffs for 
the sale of their shares, and that the plaintiffs offered Rs. 36,000 
for each of these shares. But I think there is no satisfactory 


-evidence to show that they positively declined to make the pur- 


chase, or that they told Anupbati to sell ber share to anyone 


'sheliked, fora higher price. Of course the plaintiffs were 
‘perfectly free to make the best bargain they could and their 


attempt to reduce the price cannot amount to fraud. It 


'appears that the negotiations with the plaintiff fell through on 


account of their being a difference in the price claimed, and the 
price offered. The Mussammats then opened negotiations for 


'sale with Rai Suraj Narayan Singh Bahadur, but during the 
"period that was going on Sundarbati sold her share to the 
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plaintiffs, and thereupon Rai Suraj Narayan who is a well-known 
pleader of the Bhagulpur District Court, and knew the Mahomedan 
Law of the pre-emption throughly declined to purchase Anupbati's 
share. Afterthat, it is alleged by the defendants, Aunpbati 
again opened negotiations for sale with plaintiffs. The plaintiffs 
deny this allegation, and I think the allegation is not satis- 
factorily proved. There is some difference between the allegation 
in the written statement of the defendants and the evidence 
adduced by them on this point. Inthe written statement, it 
is alleged that Anupbati herself came to Monghyr to reopen 
the negotiation with the piaintiffs, but the evidence adduced is 
to the effect that she did not do it herself, but sent her relation 


Jadubir to do it. It also looks somewhat inconsistent why” 
Anupbati should reopen the negotiation with the plaintiffs when ` 
she had previously refused to sell her share to them for Rs. 36,000 - 


which they offered. On the whole, 1 think, this allegation of the 
defendants is not true, and that the evidence adduced in support 


of itis not reliable. There is also no satisfactory evidence of' 


the assertion that the sale by Anupbati was effected with the 

knowledge and the consent of the plaintiffs, tacit or express. 
“Then as to the plea of estoppel by conduct, I find in the 

first place, that there is no reliable evidence to show that the 


defendants first party was induced by the plaintiffs to buy the: 


property in dispute, and that they waived their right of pre- 
emption by any act on their part." 

“ The Mahomedan Law is that the waiver and relinquisher 
on the part of a pre-emptor must take place after and not 


before the sale. In these cases, no such thing is alleged or proved.’ 


The equitable doctrine of estoppel,embodied in section 115 of the 
Indian Evidence Act is not applicable here, because there is no 
proof of the facts that the defendant first party was induced by 
the plaintiffs to make the purchase, or that the defendant second 
party was influenced by them to sell to defendant No. 1. Both 
these issues are, therefore, found against the defendant. 

* 7th issue—The kobala of the 17th December 1897, purports 
to have been executed for a consideration of Rs. 44,850. The 


plaintiffs allege that Rs. 5,330, which is said to have been paid to: 


Ganpat, Rs. 2,520 which is said to have been paid to Karman 
Mahton out of the consideration money, on account of debts due 
to them by Anupbati, was not actually paid. It is further 


asserted on the part of the plaintiffs that the sum of Rs. 1,006 


out of Rs. 1,466-4-6, which is said to have been paid in cash to 
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Anupbati out of the purchase money, was not actually paid. 
With the exception of these 3 items the rest of the consideration 
money was admittedly paid. I shall, therefore, examine the 
evidence bearing up the 3 items in dispute. Now Ganpat and 
Karman appear to be relatives of defendant first party. They 
have given their evidence in these cases and have produced their 
account books. Some of these books look very suspicious, 
specially those produced by Ganpat. They have evidently been 
made to look old, the paper being clearly soaked in water to give 
them an old appearance. The debts due to Ganpat and Karman 
are not secured by any registered deeds. "The debts are no doubt 
heavy. Aunpbati's share was mortgaged along with Sundarbati's 
share in the éa/uAa to the Ulas Babus, under a Sudbharna pottak 
(Ex 4), the amount advanced was Rs. 63,000. In that state of 
things no money-lender would advance money to Anupbati upon 
mere khata bahis and chittis, æ is alleged to have been done by 
Ganpat and Karman. J also fail to understand why Ganpat kept 
with him the old c&sttis, when they were renewed by new ones. 
I further find that at the time of the execution of the £oja/a in 
question, no account was made of the debts due to Ganpat and 
Karman. Considering, therefore, all these circumstances, and the 
unsatisfactory nature of the evidence adduced to prove these 
debts, I find that the debts were not actually due by Anupbati 
and are mere illusory, and that the payment of such debts is 
altogether false. These debts amount to Rs. 7,850. The pay- 
ment of this amount out of the consideration is, therefore, not 
established. Then as to the remaining payment of Rs. 1,000, out 
of Rs. 1,466-4-6 paid in cash to Anupbati, I find that this was an 
actual payment. Anupbati admits the receipt of this amount in 
her evidence taken by commission. The other evidence bearing 
upon this point is unreliable, and I am not prepared to reject it 
altogether. There has been a good deal of discussion on both 
sides regarding the market value of the property sold, but I 
don't think it necessary to enter minutely into the evidence 
bearing upon it. Allthat I have to observe on the point is, that 
the price actually paid was Rs. 37,000 only and this amount 
represents also the market value of the property sold. So there 
is no improbability regarding the actual payment of this amount 
as price of the property sold." 

Against the decrees of the Subordinate Judge, Nirbhoy 
Chowdhury appealed to the High Court of Judicature at Fort 
William in Bengal. The High Court delivered its judgment on 


a 
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January 20, 1904. It decided that /a/a5-i-mowshibat and the 
ta lab tsttshad were performed as alleged but was of opinion that 
the appellants were precluded from claiming pre-emption, because 
they had not made talab tstishad with the least practicable delay. 
The High Court was also of opinion that the full amount of con- 
sideration as stated in the deed of sale had been paid by the 
vendee to the vendor, and that the appellants had waived their 
rights of pre-emption. In accordance with the above findings 
the High Court made decrees reversing the decrees of the Subor- 
dinate Judge and dismissing the suits with costs. Judgment of 
the High Court contained the following : 

“Subordinate Judge in his judgment has shown that there 
is ample evidence with regard to the performance of the /a/abi- 
mowasibat by both plaintiffs as soon as they heard of the actual 
sale to the defendant No. 1, and we do not think we need say 
more on this point than that we" agree with him as to the per- 
formance of all the necessary formalities, and that the /a/aó-1- 
mowasióat is not vitiated by the plaintiffs not having specified the 
names of all the villages they claimed the right to pre-empt. 
The Subordinate Judge has given in his judgment sufficient 


reasons for coming to the conclusion he has arrived at in respect , 


of this part of the case. The formalities required for the ta/ab-s- 
tsttshad were also we think duly performed. But we are un- 
able to agree with the Subordinate Judge in his view that it was 
performed with the necessary promptitude. It is clear that it is 
absolutely essential that this formal demand of the right of pre- 
emption should be made “ with the least practicable delay " (16 
W.Rx.B. 13: Wilson's Digest, Art. 375 (2) page 412) and in our 
opinion it was not so performed. The plaintiff Jowhuri Lall 
heard of the sale to the defendant No. 1 on December 20, 1897, 
and the plaintiff Magni Ram heard of it on the sth January 
1898. But neither of them went to defendant's house and per- 
formed the /a/aó-:i-isfíshad until January 7, 1898. Now, the 
plaintiff Jowhuri Lal explains that he was engaged during the 
time in getting a copy of the deed of sale and'in making arrange- 
ments for a police guard for the conveyance of the money which 
he tendered to the defendant No. 1 when he performed the /a/a5-i- 
ishshad. The plaintiff Magni Ram excuses his delay by saying 
he was absent in Benares up to January sth and that he could 
not go to defendant No. 1’s house on January 6th as he was 
afraid to go without the protection of the police and so his 
agent proceeded there, as soon as he got a police guard, which 
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. was, when the agent of the plaintiff Jowhuri went to the defen- 


dant's house. But we do riot consider these excuses satisfactory. 
The evidence discloses the fact that there was considerable and 
certainly sufficient delay to invalidate the /a/aó-i-is&shad on the 
part of both plaintiffs. The plaintiff Jowhuri Lal instructed his 
agent Ram Baran Lal to procure a copy of the deed of sale. Ram 
Baran Lal went to the Registry office at Gogri, where the deed 
was registered, on December 218t, 4 p. m. The office was then 
closed, as it would naturally Be, for 4 o'clock p.m. is after office 
hours. The witness states he went again on December 27th. 
The Subordinate Judge observes that this delay was due to the 
fact that office at Gogri was closed from 21st to 26th December. 
But this was not so. There is no evidence to this effect. We 
have been referred to a list of the Executive Christmas holidays 
published by this Court for the year 1897. From this list it 
appears that there were Executive holidays on the a4th, 25th, 26th 
December only. There was, therefore, an unnecessary delay of at 
least 3 days in making the zalab-i-istishad, which is fatal. But 
that is not all. The postal peon Har Lal Mandar deposes that 
he took the envelope containing the copy of the deed of sale to 
the plaintiff Jowhuri Lal on the and January. The Subordinate 
Judge remarks that this cannot be correct,for 20d January 
1898, was a Sunday, when registered letters are not delivered. 
But this does not seem to be a sufficient reason for considering 
that the peon did not take the letter to the plaintiff Jowhuri on 
the and January. But, even if this conclusion be correct and 
that the postal peon did not go on the and January but on 
the 3rd, there was still delay on the part of the plaintiff, for the 
peon says he went twice and tendered the letter to the plaintiff 
and twicethe plaintiff refused to take it and told him to take it, 
away and bring it back and he would take it ‘ after thinking 
over for some time." The plaintiff according to the peon only 
received the letter the third time it was tendered to him, that is 
at 4 o'clock, p.m. on January 4th, so that there was clearly at least 
two days’ delay in the receipt by the plaintiff Jowhuri of the 
registered copy of the deed of sale. The plaintiff was evidently. 
during these two days trying to gain time for reflection. Then 
the plaintiff Jowhuri Lal was according to his own showing in 
possession of all the information he required for the falaé-r- 
isiskad on January 4th by 4 o'clock p.m. But the /a/2ó-i- 
tsttshad was not made on his behalf till the yth January, though 
the purchaser's house was at a distance of only 7 miles. He ex- 
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plains that he was engaged during this time in consulting a 
Barrister named Mr. Scott as to how he should procure 
a police guard, and in procuring a police guard and this 
is also the execuse given by the plaintiff Magni Ram 
for his delay from the sth to 7th January. But it is un- 
questionable that this was an unnecessary delay. It is not neces- 
sary according to the Mahomedan Law to tender the money at 
the time of making. /2/a5-1-istishad so there was no necessity for 
any police to guard the money. Besides, the agent of the plain- 
tiff Magni Ram took his money in notes ; which he could carry on 
his person so in this case the police guard was doubly unncessary. 
The cases of both plaintiffs must, therefore, fall to the ground. 
This being so, it is strictly speaking, unnecessary for us to consi- 
der the other grounds for appeal. 

But we would wish to record that we are further unable to 
agree with the findings of the Suberdinate Judge that there was 
no waiver on the plaintiffs! part of the right of pre-emption and 
that the price paid for the property was not Rs. 44,850 but only 
Rs. 37,000. à 

"In the first place, the evidence adduced by the defendant 
convinces us that the plaintiffs were throughout endeavouring 
to purchase the property at as low a price as possible, that they 
offered Rs. 36,000 and would give no more, and that their agents 
told the defendant Anupbati and her nephew Jadubir that they 
would give no more and that if Anupbati would not accept 
Rs. 36,000 she was at liberty to sell the property to whom she 
pleased, Aunpbati failed in her negotiations with the pleader 
Surja Narayan and again tried to inducethe plaintiff to give 
more. She then sold to the defendant Nirbhoy. The plaintiff 
Jowhuri Lal was well aware of these'/negotiations. It is in 
evidence that he was informed of Anupbati's overtures to 
Nirbhoy Chowdhury and that he engaged a pleader, also named 
Jowhuri Lal, to go to Ramdhari, the son of Nirbhoy Chowdhry, 
to pursuade him not to buy the property, so as to force Anupbati 
to sell to the plaintiffs at their own price. This leads us to 

.believe the witnesses who depose that the plaintiff's agents told 
Anupbati that she was at liberty to sell to another ata higher 
price, if she could get it. The plaintiff Jowhuri Lal did not 
expect she would be able to do so. He endeavoured to frustrate 
her attempts to sell fora better price and certainly never after 
becoming aware of her negotiations to sell to Nirbhoy, came 
forward and offered to buy at the price that Nirbhoy was 
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willing to give or warned her that he intended to exercise 
his rights of pre-emption, if she did succeed in selling to 
another (See Brojo Kishore Sarma v. Kutt Chandra 
Sarma (1), Saral Kumar v. Ashhee (2), Kuldip Singh v. Ramdin 
Singh (3) and Bhaoran Singh v. Lalman (4). 

“Then we see no reason for supposing that the price paid 
was not Rs. 44,850 but only Rs. 37,000. The Subordinate Judge 
finds the 2 debts of Rs. 5,330 and Rs. 2,520 alleged to be due to 
persons named Ganpat and Karman were illusory and not real 
debts. We are not of this opinion. The debts have been proved 
to our satisfaction. Ganpat, Karman and other witnesses have 
deposed to them. They produce their books, both recent and of 
earlier date, in which these debts are entered. Some of these 
books have gone through several rainy seasons. One witness 
explains that the roof of the house in which they were kept fell 
in and so they got damp. We see no reason to disbelieve this 
story. At any rate they do not appear to have been soaked in 
water, as the Subordinate Judge is of opinion they have been, to 
give thém an old appearance. On the contrary they appear to 
be genuine old books and we believe in the existence of the debts 
in proof of which they have been produced. But whether these 
debts were real or illusory we are convinced that the defendant 
No. 1 paid Rs. 44,850, to Aunpbati and that she received this sum 
from him. If she only received Rs. 37,000 which exceeds by but 
a trifling amount what the plaintiffs had offered to her, it seems 
most probable that the plaintiffs would have bought the property 
and that there would have been no occasion for these suits. It 
was because Anupbati would not sell for Rs. 36,000 or any sum 
approaching that amount, but wanted much more, so as to clear 
her of her liabilities that the negotiations with the plaintiffs 
were broken off and that she sold to defendant No 1 for Rs. 44,850. 
Even this sum appears an inadequate price for the proper- 
ties sold, as Ramdhari, the son of Nirbhoy, deposes that they are 
worth not less than Rs. 50,000. 

"In these circumstances we do not think we need discuss 
any other of the grounds of appeal raised by the appellants : We, 
would only remark in conclusion there is in our opinion no force 
in the plea that the plaintiffs ratified the sale to the defendant: 
They may have accepted small sums out of the purchase money in 
payment of debts due to them but they never intended we consi- 
der, to ratify the sale, nor can their act be regarded as amounting 


(1) (1871) 15 W. B. 347, uu (1875) 24 W. R. 198. 
(2) 1873) 18 W, B, 401, (4) (1884) L L. B. 7 AlL 38, 
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ratification. Moreover this plea was not expressly taken in 


the written statement of the defendants or pressed in. the 


lower Court. > 
The appellants, thereupon, preferred the present appeals, 
which were consolidated, tó His Majesty in Council. 
Mr. De Gruytker and Mr. G. A. H. Branson for the Appellants: 
The question for decision relates to Mahomedan usage 
or institution and the law applicable to the case is the Mahomedan 
Law on grounds of justice, equity and good conscience: 
[The Bengal, United Provinces and Assam Civil Courts Act (XII of 
1887, B. C), Sec. 37.] To assert a valid claim to pre-emption two 
formalities are requisite, known as the fa/ad-s-mowa-shibat and 
the talab-1-st'shad. The former consists in declaring an intention 
to pre-empt immediately on hearing of thesale, the latter 
consists in a formal declaration made with the least practicable 
delay to the same effect, before whtnessess, in the presence of 
either the vendor or vendee, or on the premises sold ; for the 
explanations and definitions of these two terms, reference was 
made to Baillie’s Digest of Mahomedan Law, Vol. 1 (2nd Ed. 
1875) pp. 487 and 489; Hamilton's Hedaya (and Ed. 1870) 
pP. 550 and 551; Farfan Khan v. Sabbar Meah (1) ; Ameer 
Alis Mahomedan Law, Vol. 1. (ard Ed. 1904) Chapter 25 
section 3, and Ram Mokan Das v. Lakhi Narayan Roy (2). 
The law seems to rest upon the Koran and thereupon tradition 
and lastly upon the judicial decision and interpretation of the 
Koran and tradition. Both Courts in India have concurred in 
holding that. 4a/ab-1-mowashtbat was duly and properly performed 
by the appellants immediately on hearing of the sale; they 
have also concurrently found -that the falad-s-1stishad was duly 
performed. But the Subordinate Judge ‘held that there was no 
unnecessary delay in its performance, while the High Court 


held that there was delay. It is submitted that the Subordinate 


Judge was right and that the High Court erred.  Za/aó-i-istiskad 
must be performed after the first demand without any unneces- 
sary delay, which means that it must be performed in a reasonable 
time. The pre-emptor is entitled'to be satisfied a» to the truth 
of the sale. There was no delay after the facts were obtained. 
The official calendar shows that the delay was due to holidays ; 
the appellants are not responsible for that. 

. The High Court was wrong in holding that the' appellants 


(1) (1884) L L. B, 10 Calo, 888 at 887 
(2) (1870) 4 B L. B. 908 (A, 0, J.). " 
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waived their right to pre-empt, because when: they could not 
come to terms, they said “you may sell to anyone you like.” 


- The true consideration for the sale was Rs. 37,000 as found by 


the Subordinate Judge. 

Mr. Fardine, K. C., and Mr. Cowell for the Respondent : 
The right of pre-emption owes its origin to motivesof expediency 
and a desire to prevent the introduction of astranger among co- 
sharers and neighbours likely to cause inconvenience or vexation. 
It is a personal right and not a right incidental to ownership of 
property: Ameer Ali's Mahomedan Law, Vol. 1, (ard Ed), 
1904 p. 596. Reference was also made to Sir R. K. Wilson's 
Digest of Anglo-Mahommedan Law (and Ed., 1903), Chapter 12 
Articles 375 and 379 ; and Baillie's Digest of Mahommedan Law, 
Bk. 7, Chapters 1 and 3. It is not necessary that the pre-emptor 
should tender the price at the time of making his formal claim. 
Here the delay is partly put down to getting escort of police 
for safety of the tender money.  Za/ab-ristishad should be 
made with the least practicable delay : Mussammat S9 umeelun v. 
Lutesf Hassim (1). The High Court is right in coming to 
the conclusion that there was unnecessary delay. There is 
ample evidence to show that the appellants were perfectly 
aware of the negotiations, which brought about the sale in 
question. The ceremony of /a/a/-i- isfishad must be done 
“ instantly,” and it is not enough, as the Subordinate Judge says, 
that there should be no gross negligence in doing it. 

‘If the pre-emptor takes any benefit from the purchaser or 
recognises his right under the purchase in any way, he (the 
pre-emptor) waives his right of pre-emption. The purchaser 
paid money into Court on July and, 1898 to pay off the mortgage . 
on the property. The appellants, pre-emptors, who were the 
mortgagees, took that money out of Court on September rath, 


‘1908, and gave possession to the purchaser. The appellants. 


thus recognised the purchase and waived their right to pre-empt. 
The High Court says the point was not raised in the written . 
statement, which was filed on September r. The money was, 
taken out on September 13. It was, therefore, not possible to 
raise this plea in the written statement. But it was raised at the. 
earliest opportunity in the memorandum of appeal The. 
appellants having once taken the money out of Court, could not . 
question the purchase: Reference was made to the Transfer of 


Q1) (1871) 18 W. B. 18 at l£ Œ. B) : 
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Property Act (IV of 1882), sections 83 and 84; and Zaóib-sn- 
Nissa v. Barkat Ali (1). 
Mr. DeGruyther replied. 


The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—These two consolidated appeals arise 
out of two suits, one brought by Magni Ram, the other by 
Jowhuri Lal, to enforce a right of pre-emption in respect of a 
share in certain properties comprised in /a/u£a Rasulpur 
Bhatowni. 

By conveyances, dated 28th January 1891 and oth July 
1897, Magni and Jowhuri had become the owners in equal shares 
of 12 annas of the property. The remaining four annas belonged 
to the respondent, Anupbati Koeri, who on the 17th December 
1897, sold those four annas to Nirbhoy Chowdhury ; and that is 
the sale against which the right of pre-emption is claimed. It 
has been found that Jowhuri first heard of the sale on a2oth 


December 1897, and that thereupon he ationce made the im-' 


mediate claim to pre-empt which the law requires. Magni first 
heard of the sale on the sth of January 1898, and at once made 
his immediate claim. No question, therefore, arises with regard to 
the first claim by each of the two men. The principal contro- 
versy between tbe parties, and the point on which the Courts 
below have differed, is an alleged delay in making the second 
claim, the claim with witnesses, which also is required by law. 
Jowhuri, on hearing of the sale, which he did at Monghyr, 
at once sent to his agent at or near Gogri to procure from the 
Registry Office a copy of the sale deed. The agent obtained 
that copy and sent it to Jowhuri, who actually received it on the 
4th January. The High Court, differing from the Subordinate 
Judge, has found unreasonable delay at two points of these 
proceedings. It has held, first, that the copy from the Registry 
was not obtained and sent off as soon as it might have been. But 
an examination of the official calendar shows clearly that the 
learned Judges were led to this conclusion by a misapprehension 
as to the time during which the Registry Office was closed for the 
Christmas vacation. Tbe High Court held, secondly, that 
Jowhuri was guilty of wilful delay by his refusal to receive the 
packet containing the copy of the sale deed from the Post Office 
peon. This conclusion is based upon the evidence of the peon 
himself, which the learned Judges believed. But the Judge who 
had this witness before him disbelieved his story. That story is 
l (1) (1886) I.I. B. 8 Al 275. 
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admittedly inconsistent with the rules of the Post Office ; and it 
finds no support from the witness's own endorsement made at the 
time. Their Lordships think that the Subordinate Judge was 
right in rejecting that story, and, therefore, the second allegation 
of delay fails. , - 

The more serious case of delay is said to have occurred sub- 
sequently, and with respect to it the position of Magni and 
Jowhuri is identical. On the sth January they knew everything 
which it was essential to know. On that day, they took the 
advice of a local barrister, and in accordance with his advice they 
on the next day, the 6th January, applied to the proper officer for 
a police guard to protect the messengers and the money, which it 
was proposed those messengers should tender. This guard they 
obtained on the 7th, and the messengers started. On that day 
those messengers made the claim (and, as has been found, with 
due formalities) at the house of Nirbhoy, the purchaser. On 
subsequent days the claim was renewed at the house of the 
vendor, and upon the land. The question that arises is, whether 
the interval that elapsed between the sth January and the 7th 
January is a fatal delay. The Subordinate Judge held that it 
was not; the High Court held that it was. 

There is no question of law inthe case. It is clear that the 
right of pre-emption must be'exercised, and the claims necessary 
to give effect to it must be made, with the utmost promptitude, 
and that any unreasonable or unnecessary delay is to be construed 
as an election not to pre-empt. And whether there has been 
such delay is a question to be determined upon the facts of each 
particular case. It is enough for their Lordships to say that, in 
their opinion, the grounds stated by the learned Judges of the 
High Court for overruling the decision of the first Court, on a 
pure question of fact, were insufficient. 

Another point argued on behalf of the respondents arises in 
this way: The two plaintiffs Magni and Jowhuri had obtained 
2 transfer of a zurpeshgi mortgage binding the four annas share 
sold by Anupbati to Nirbhoy. After that sale Nirbhoy paid the 
mortgage money into Court, in accordance with the provisions of 
the Transfer of Property Act, for the purpose of redeeming the 
mortgage; and after some hesitation the two plaintiffs took out 
that money. It was contended that by so doing they had 
recognised the title of Nirbhoy under his purchase and could not 
claim pre-emption. 

Their Lordships cannot agree with this contention. Until a 
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decree for pre-emption was made Nirbhoy owned the land as pur- 
chaser, and had a right to redeem. The taking out of the money 
by the plaintiffs, as mortgagees, was no recognition of anything 
more than this, and was quite consistent with the claim to 
pre-empt. z 

There remains only one other point for consideration, as to 
which again the Courts in India have differed : and that is as to 
the amount actually paid by Nirbhoy to Anupbati, the difference 
being Rs. 7,850. Asto this point their Lordships do not find a 
clear and positive finding by the Subordinate Judge that the full 
sum named in the deed of sale was not in fact paid ; and they are 
not prepared to dissent upon this point from the judgment of the 
High Court. 

Their Lordships will humbly advise His Majesty that these 
appeals should be allowed ; that the decrees of the High Court 
should be discharged with costs ; that the decrees of the Court of 
the Subordinate Judge should be varied by directing the price of 
pre-emption to be calculated the sum of Rs. 44,850 (the price 
named in the deed of sale from Anupbati to Nirbhoy) and the 
amounts to be deposited in the Court of the Subordinate Judge 
within such time as the High Court or the Subordinate Judge 
may determine ; that subject to these variations and the pay- 
ment to the appellants of additional costs (if any) the decrees of 

-the Subordinate Judge should be restored ; and that the cases 
should be remitted to the High Court in order that the necessary 
steps may be taken for the disposal thereof on the above footing. 

The réspondents who have resisted the appeals will pay the 
costs thereof. 

Messrs. Watkins and Lempriere: Appellants’ Solicitor. 

Messrs. A. H. Arnould & Son: Respondents’ Solicitor. 


J. M. P. Appeal allowed. 


Present: Lord Robertson, Lord Collins and Str Arthur Wilson. 


RAJA RAI BHAGWAT DAYAL SINGH AND OTHERS 
v. 
DEBI DAYAL SAHU AND OTHERS. 
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The English law as to maintenance and champerty is not applicable to 
India, 
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P. 0, Ram Coomar Coondoo v. Chander Oanto AMooherjos (1), Kunwar Ram Lal v. 
1 Nil Kanth (3), and Lala Achal Ram v. Raja Karim Hussin Khan (8) approved 
~~ and followed. 
Raja Bai Bhagawat In a suit by an assignees to enforce a right, where the assignment is 
Daya, Bingh supported by the assignor, no question oan be raised that the transaction was 
Debi Dayal Sahu. an unfair and unconscionable bargain, for an inadequate prico as between the 
T &selgnor and the aseígnee. 

Where a person claims title under a conveyance from & woman who is a 
limited owner and seeks to enforce his right against the reverzioner, he must 
prove, Ara that the conveyance is genuine, secondly that the lady had full 
knowledge and thirdly, either that the alenation was for necessity or that he 
was satisfied of necessity upon reasonable enquiry. 

Ratification with reference to the law of agency is applicable only to acts, 
done on behalf of the ratifier as laid down in section 198 of the Indian 
Oontract Act. 

Two consolidated appeals from two decrees of the High 
Court of Judicature at Fort William, in Bengal, (Rampini and 
Pargiter JJ., July 28, 1903) modifying two decrees of the Court of 
the Subordinate Judge of Zillah Ranchi (December 20, 1899) 

and dismissing the appellants’ suits with costs. 

The main questions raised in the appeal were whether the 
suits were maintainable on the ground of champerty and 
maintenance, and whether two deeds of sale executed by certain 
Hindu ladies were valid and binding on the male reversioners to 
the estate of the last male owner in possession. 

The following pedigree will help to explain the facts of the 
case :— 


Ram Baksh Singh 


Chattardari Singh Tilakdhar! Singh Pehelwan Singh ` 


{ 
Raghubar Dyal Singh Í | 
l Kali Charan Bingh Ram Saran Singh 
Jagarnath Dyal Bingh | 
Bai B l t Dyal Singh NATES BiR ] Kirpa 
ertab 
ponent 1 Bingh Narayan Singh 

Plaintiffs 2 and 8, 

Of the persons named in the above pedigree, Tilakdhari 
Singh was the owner of the villages Lalgara, Chiyanki and 
Ganka—the subject matter of the suits, and others. He died in 
1868, and was succeeded by his son, Ram Saran Singh, his other 
son, Kali Charan Singb, having predeceased him. Ram Saran 
Singh died on February 7, 1879, and was succeeded by his infant 


(1) (1876) L. R. 4 L A. 98. 3)1(1898) L. R. 20 I. A. 
(8) (1908) L. R ss Ù À. 118. "m 
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son, Narayan Singh, who died, while still an infant and unmarried, P. O, 
on August 7, 1879, leaving him surviving his step-mother, 1908, 
Mussamat Etraj Koer, the widow of Ram Saran Singh, as also his Raja Rel Bi Bhagawat 
grandmother, Mussamut Jaleb Koer, the widow of Tilakdhari Dayal 8 ingh 
Singh, and Mussamat Aprup Koer, the widow of Kali Charan Debi Dayal Saha, 
Singh. The male members of the family then alive were Rai ADS 
Bhagwat Dyal Singh, Bhan Pertab Singh, and Kirpa Narayan 
Singh. 
On February 10, 1877, Ram Saran Singh granted to the 
respondent Debi Dayal Sahu a. Zurpeshgi lease of certain lands 
in the village Lalgara, for a term of five years at an annual rental 
of Company's Rs.2, “in lieu of a loan of money under a bond, 
and expenses amounting to Company's Rs. 600, which is fixed 
as zurpeshgi money." 
On March 9, 1880, Mussammat Etraj Koer, having borrowed 
Rs. 600 “for paying off the debts due to creditors ” of her hus- 
band from Debi Dayal Sahu, fixed that sum as zurpeshgi money 
and granted to him a zurpeshgi lease of certain lands in the 
village of Lalgara fora term of 9 years, at an annual rent of 
Rs. 2 “in lieu of the aforesaid zurpeshgi money of Rs. 600.” 
On the same date Mussammat Etraj Koer granted to Debi 
Dayal Sahu a zurpeshgi ticca pottah in the entire 16 annas 
of mouzahs Chiyanki and Ganki for a term of 9 yearsatan 
annual rental of Rs. 20. The deed recited “that Rs. 6,400 has 
justly been found due, according to account up to this day under 
3 registered instalment bonds and simple bonds and temporary, 
to Debi Dayal Sahu-——by the late Thakurai Ram Saran Singh, 
and......the said amount is daily increasing by interest, and 
it is impossible for me (Etraj Koer) to pay it off in one lump, 
for this reason, I, (Etraj Koer) have executed a separate bond to 
the said Sahu for Rs. 200 out of that amount, and there remained 
a balance of Rs. 6,200, and I (Etraj Koer) have fixed the said 
amount as zurpeshgi money." The whole of the sum of 
Rs. 6,200, the zurpeshgi money, was set off in payment of the 
money formerly due to the respondent Debi Dayal Sahu. 
On the same date Mussammat Etraj Koer gave the respon- 
dent Debi Dayal Sahu a bond for the repayment of the balance 
of Rs. 200 referred to in the recital of the last mentioned deed, 
and undertook to “repay the said amount principal with interest 
at the rate of 8 annas per cent per mensem in one lump sum on 
30th Magh, 1288 F.” Ifthe principal and interest remained un- 
paid on the promised date, the interest after that date was to run - 
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at the rate of Rs. 2 per cent. per mensem up to the date of pay- 
ment of the principal and interest. 

On July 24, 1880, Mussammat Etraj Koer executed a simple 
bond in favour of Debi Dayal Sahu for Rs. 1,000. The rate of 
interest was Rs. 2 per cent. per mensem and the amount was. 
made up as follows :— 

I. Due under bond dated March 9, 1880 ... Rs. 200 
2. Paid in cash - T we Rs. 800 





Rs. 1,000 

On August 26, 1880, the Court of the Deputy Commissioner 
and the Subordinate Judge, Lohardaga, granted a certificate 
under Act XXVII of 1860, to Mussammat Etraj Koer, whose 
application was opposed by Bhan Pertab Singh. 

On May 16, 1881, Raja Rai Bhagwant Dayal Singh instituted 
a suit against Mussammats Etrej Koer, Jaleb Koer, and Aprup 
Koer to recover possession from them of all the villages which 
had been in the possession of Narayan Singh, basing ‘his title on 
the family custom by which maintenance grants reverted to the 
Raj on the death of the maintenance holder without direct male 
descendants. The suit was finally determined by a judgment of 
the High Court of Judicature at Fort Wiiliam, in Bengal, on July 
11, 1883, which decided that the village Nowa reverted to the 
Raj under the alleged custom, but that the remaining villages in 
suit were the self-acquired property of Tilakdhari Singh, and as 
to those, the suit was dismissed, Bhan Pertab Singh and Kirpa 
Narayan Singh intervened in that suit. 

On July 12, 1882, Mussamat Etraj Koer “ borrowed Rs. 2,000- 
in cash for necessary expenses in the High Court " from Nandrám 
Dubey, at Rs. 2 per cent. per mensem, and gave him as security 
for the loan a mortgage on the village Sonehera. 

On October 19, 1882, Mussammat Etraj Koer executed a 
bond for Rs. 600 in favour of Debi Dayal Sahu, of which " Rs. 300 
is due to him, on account of expenses, taken in cash," and 
Rs. 210 borrowed in cash "for the purpose of meeting expenses.” 
The-rate of interest was 2 per cent. per mensem. 

On August 30, 1883, Mussammat Etraj Koer gave Debi 
Dayal Sahu a mortgage bond of Rs. 3,500. on Chiyanki and: 
Ganka at Rs. 1-12-0 per cent. interest per mensem, It recited 
that. according to account Hs. 2,613-14-0 has now been found 
due to-Debi Dayal Sahu............ under two former bonds (dated: 
July 24, 1880, and-October 19, 1882) and petty amounts borrowed 
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at different times, and how I, (Etraj Koer) have borrowed 
Rs. 886--0 for the purpose of making payment to muktear Maksud 
Ali and. meeting necessary expenses." 

On March 4, 1884, Mussammats Etra] Koer, Jileb Koer and 
Aprup Koer executed in favour of Debi Dayal Sahu a mortgage 
bond on Chiyanki and Gahka for Rs. 5,387 at Rs. 1-12-0 per cent. 
Interest per mensem. It recited that money is due to Debi Dayal 
Sahu .....,... under a registered zurpeshgi pottah, dated gth March 
1880, for Rs, 6,200...,,....another registered zurpeshgi pottah, dated 
9th, March, 1880...00¢... for Rs. 600,,....... and a zurpeshgi pottah, 
dated 1oth, February, 1877, ...... for Rs. 600...... sand besides 
this, acoording to account, Rs. 3,887, principal and interest, has been 
found due by us (the three Mussammats) under a registered mort- 
gage bond, dated 30th August, 1883.........and we (Mussammats) 
now borrow Rs, 1,500 from the said Sahu in cash for the purpose 
of meeting the expenses of the marriage of the daughters of 
Thakurai Ram Saran Singh deceased." 

. On May and. 1884, Mussammats Jileb Koer, Aprup PO 
and Etraj Koer gave William Arthur Redford two mortgage 
bonds for Rs. 4,000 on the villages Lalgara and Hurilong. They 
were identically in the same terms and each contained the follow- 
ing recital :——" The marriages of the daughters of the late 
Thakurai Ram Saran Singh...scosssswe... are about to take place 
and the bridegroom’s party is expected to come here to-morrow 
from districts Balia and Ghazipur ; therefore to meet the expenses 
of the marriages and to keep up the dignity and prestige of us, 
the declarants, and that of our family we are in need of Rs. 4,000. 
For this reason, we the declarants, out of respective free will and 
accord have borrowed Rs. 2,000......... on interest at the'rate of 
Rs, 2-8-0 per cent. per mensem." 

. On May 26th. 1884, the three Mussammats borrowed Rs. 4,000 
from N. A. Hodges at.the same rate of interest and for the same 
object as stated in the mortgage bonds given to Redford. 

On December 22nd. 1884, the three Mussammats borrowed 
Rs. 600. from Akhouri Gokhulnand, who subsequently obtained 
a decree against them for Rs. 785-15-6. 

. On August 20th., 1885, the three Mussammats executed a 
mortgage deed on Lalgara in favour of Debi Dayal Sahu for a 
consideration of Rs. 10,000 made up as follows :— 


: Rs. A. P. 

1.4, Due under deed March 4th., 1884 .. 7,083 12 0 
2, Paidi in cash "m xis e) 2916 4 0 
: a es 


Total Rs. .. 10,000 0 o 
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P. OF : The deed recited that the cash was borrowed "for the pur= 
1008, pose Of paying off the debts due to the other creditors and to` 
Raja Ra! Bhagoyat meet necessary expenses." "The interest was at the rate of 
. Dayal Singh Rs, I-12-0 per cent. per mensem. 
Debi Dayal Sahu. On September 24th., 1885, the three Mussammats borrowed 


from Debi Dayal Sahu Rs. 300 at Rs. 2 per cent. per mensem 
“for the purpose of paying iüterest to Hodges Saheb” and 
executed a simple bond in his favour.  ' 

"On January 27th., 1886, Mussammat Etraj Koer executed a 


mortgage deed in favour of Nandram Dubey for Rs. 4,000 made 
up as follows ;— 


E" A. Pe 

I. Principal and interest due under bond | 
dated July 12th., 1882 is ree 3754 II 0 

2. Principal and interest due under bond EE 
dated January 18th., 1885 ... . 125 B o 

3. Paid in cash ae En sie II9 I3 O 


Total Rs. .. 4,000 0 0 


The interest was at the rate of Rs. 2 per cent. per mensem, 
and the cash was borrowed “ on account of necessary business." | 
‘On January 19th. 1887, the three Mussammats sold the villa- 
'ges of Chiyanki and Ganka to Debi Dayal Sahu, and executed a 
a deed in his favour. The consideration was Rs. 20,916-5-0. 
Made up as follows :— 
. Rs. As. P. 
1. Principal and interest due under deed, 
dated March oth., 1880... 4. 6,200 0 0 
2. Principal and interest due under deed, 





dated August zoth., 1885 e 13,068 5 o 
3. On account of expenses ss T 50 0 O 
4, Principal and interest due under bond . 
' dated September 24th, 1885 .. 898 0 o 
5. Paid in cash bee "T e -1,200 0 
Total Rs. ... 20,916 5 `o 


. It recited that these debts were incurred for the ‘purpose of 
meeting legal and sAas/ric expenses, and it is proper and necessary 
under every circumstance for us (the three ladies), the declarants 
to pay it off ; and the interest of the said money is daily increasing 
whereby it is apprehended that the properties- held by us, the 
declarants, ‘shall be ruined and destroyed. And besides this, 
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money is also due to several other creditors. For this reason 
there is no other means whereby this heavy debt and debts due 
to the other creditors can be paid off by us, the declarants. 
Therefore, under these circumstances, except by transferring a 
portion of the properties held by us, it is impossible to pay of the 
aforesaid debts in any other way.” 

On August 2nd. 1887, Redford obtained on his two registered 


mortgage bonds, dated May a1st, 1884 a decree for Rs. 5,977-5-11.. 


And on same date Hodges obtained on his registered bond, 
dated May 26th, 1884, a decree for Rs. 5,098-13-6. ` In execution 
of these decrees Lalgara was put up for sale. 

On September rith., 1888, three Mussammats borrowed 
Rs. 8,000 at Rs. 2 per cent. per mensem from Hanuman Singh to 


pay off the decretal amounts due to Redford and Hodges, and: 


executed a deed of mortgage on Lalgara in his favonr. 


On October 13th., 1890 the three Massammats borrowed | 


Rs. 500 “ for the purpose of giving portion presents (sukhsuz) to 


sons-in-law" from Ganput Sahu and Ram Ratan Sahu, sons of. 


Debi Dayal Sahu and gave them a simple bond. 


On October 16th., 1890, the three Mussammats executed a _ 
deed of mortgage on Lalgara in favour of Ganput Sahu and Ram 


Ratan Sahu for a consideration of Rs. 1,000 made up as follows: — 


, Rs A.P 
1. Due on bond dated October 13th., 1890 ... 500 0 o 
a. On account of petty expenses w  I56 0 0 
3. Cash payment ... - "844 0 0 


Total Rs. ... .1,00 O o 


Rs, 344 was T " for the purpose of paying off the 
debts due to creditors." Rs. 2 per cent. per mensem was the 
rate of interest. 

On May 15th., 1891, the three N omis executed in favour 
of N, A. Hodges a deed whereby they sold the village of Lalgara 
to him for a consideration of Rs 34,000 made up as follows :— 


Rs A. Be 
. I, Paid to Hanuman Singh on account of 
principal and interest due to him under 

the mortgage deed, dated, September f 

11th., 1888 "m m +o 13,136 10 0 





Carried over... Rs. 13,136 10 0. 
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Brought forward ... Rs. 13,136 10 © 
2. Paid to the Sahus on account of principal 
and interest due under three mortgage 
deeds, dated February toth., 1887, March 
oth., 1880, and October 16th, 1890 ... 2,340 0.0 
3. Paid to Akhouri Gokhulnand ww or 4 6 
4. Paid to Nandram Dubey on account of 
principal and interest due under the 
mortgage deed, dated January 27th., 1886 6,800 o 
5. Paid in cash - ae «e. 10,922. I 








Total Rs. ... 34,000 0 o 


The deed recited, "inter alia that Rs. 40,000 or Rs. 42,000 is 
due to the creditors by us, the declarants; but we, the declarants, 
could not pay it off up to this, moment ; and if this debt be not 
paid off for a short time more, then all the properties held and 
possessed by us, the declarants, will be sold at auction sale and 
will be ruined, and it is impossible to pay off such a large debt 
by any means except by means of transfer of property.” Ofthe 


.consideration it set out that " Rs, 23,077-14-6 has been set off 


and deposited with the said Sahib, and we have received now 
the balance of Rs. 10,922-1-6 from the gaid vendee,” 

On December 1st., 1893, N. A. Hodges executed a deed of 
sale and conveyed his interest in the village Lalgara to Debi 
Dayal Sahu, Gunpat Sahu, Ram Ratan Sahu, and Ram Bilas 
Sahu for a consideration of Rs. 40,000. 

Mussammat Jileb Koer died on November 2and,, 1894. 
Mussammat Aprup Koer died on February 7th. 1895. On 
November 29th, 1895, Bhan Pertab Singh and Kirpa Narayan 
Singh sold the whole of their right, title and interest in the 
estate of Narayan Singh to Raja Rai Bhagwat Dayal Singh for 
a nominal consideration of Rs. 52,600, of which sum Rs. 600 
was paid in cash to the vendors, and the balance was only pay- 
able to them in the event of the vendee's success in obtaining the 
property in suit. Mussammat Etraj Koer died on August 25th.) 1897, 

On August 29th, 1898, Raja Rai Bhagwat Dayal Singh, 
Bhanpertap Singh, and Kirpa Narayan Singh, instituted two-suits 
in the Court of the Subordinate Judge of Ranchi, One of the 
suits (No. 8 of 1899) related to the village of Lalgara and the 
defendants to that suit were Debi Dayal Sahu; Gunpat Sahu, 
Ram Ratan Sahu, Ram Bilas Sahu, and the executors of N. A. 
Hodges now represented by the respondent J. W. Sowton. The 
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other suit (No. 9 of 1899) .related to the villages Chiyanki and 
Ganka, and Debi Dayal Sahu was the sole defendant thereto. 
The pleadings and issues in both suits were.similar. The plaint 
alleged inter aka that large property consisting of land and move- 
ables which passed on the death of the last male owner to his 
heiress, produced an income of Rs. 10,000 a year. If the deeds 
of sale of tbe villages in suit were in fact executed, they were 
valid only for the life of the executant. The defendants knew, 
or, on inquiry, might have known that the income derived by 
Mussammat Jileb Koer from the estate of the last male holder, 
was more than amply sufficient to meet all her legitimate wants, 
and all legitimate charges thereon, and that there was no neces- 
sity, either in fact or law, for the alienation of the property in suit, 
The title of Bhanpertab Singh and Kirpa Narayan Singh to 
succeed on the death of Mussammat Jileb Koer was acquired by 
Bhagwat Dayal Singh under the sdle deed of November 29, 1895. 
The prayers of the plaint were possession to be given to the first 
appellant, and for mesne profits, a declaration and further and 
other reliefs, 

The defence was uer aia that Etraj Koer was in ad- 
verse possession of the estate for 12 years and had thereby 
obtained an absolute title, and, alternately, that if Jileb Koer 
took the estate by inheritance, she took an absolute estate as 
paternal grandmother under the Mitakshara law. That the 
Mussammats joined in the deeds fully understanding the value 
aud consequence of the transaction and for proper value, "The 
consideration money obtained by the purchase of the property 
in suit has been applied to the payment of lawful and necessary 
debts, and for lawful and necessary purpose,” The conveyance 
to Bhagwat Dayal Singh was without consideration, collusive and 
fraudulent, immoral and opposed to public policy, being made 
for the purpose of gambling in litigation of the issues fixed in 
suit No, 8 of 1899 it is necessary to mention here only the 
following :— 

«s, Is the obala executed by plaintiffs Nos. 2 and 3 in favour 
of plaintiff No. 1, in November 1895, a dona fide and valid deed ? 
Did any consideration pass thereunder ? 

"6. Were Mussummats Jileb Koer, Aprüp Koer, and Etraj 
Koer,the absolute owners of property in dispute, or was their 
interest a qualified one ? 

“7, Isthe žobala, dated the r9th January. 1887, executed 
bythe Mussammats in favour of the defendants, a legal and 
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valid document? Was it executed for legal necessities ? Did any 
consideration pass, and did such go to satisfy debts, which consti- 
tute legal necessities ? Js it binding on the reversioners ? '" 

On December 20, 1899, the Subordinate Judge delivered one 
judgment in both suits. He decided the fifth issue in favour of 
the respondents, holding that the conveyance under which the 
first appellant claimed was gambling in litigation, immoral, and 
not enforceable on grounds of public policy. He, however, add- 
ed, the conveyance failing, the title of the vendors, the and and 
3rd. plaintiffs, remained, and that they were entitled to a decree, 
ifthe alienations made by the ladies be invalid in law., On the 
sixth issue he decided that Jileb Koer was solely entitled to the 
succession to the last full owner and that she took a qualified 
estate. On the seventh issue he was of opinion that the estate 
of the ladies had been mismanaged, and that advantage had 
been taken of their position.” He found that legal necessity 
was proved in regard to the payment of ancestral debts, and for 
the expenses attendant on the marriage of Ram Saran Singhs’ 
daughters. In the result he passed decrees for possession in 
favour of the 2nd and 3rd appellants conditional on the payment 
to the respondents of the sums of Rs. 11,198-13-6 and Rs. 6,400 
in suits Nos. 8 and 9 respectively made up as under :— 


Suit No. 8. 

Rs. A. P. 

Amount covered by ‘the zurpeshgi pottah 
‘dated 1oth February 1877 ... we (6000 0 

Part ofthe amount of the mortgage bond 
dated 4th March 1884 ies 4 1,500 0 @ 
Amount of Radford’s bond dated and May 1884 2,000 0 O 
Amount of Radford’s bond dated and May 1884 2,000 0 o 
Amount of Mr. Hodge's decree m. s 5,098 13 6 





Total Rs. 11,198 13 6 


Suit No. 9. 
Amount of the zurpeshgi ign dated 8th wo 
March 1880 ... e. 6,200 0 0 


Amount of simple bond dated jd March 1880 200 0 0 


——MnÓ 


Total Rs. .. 6,400 0 0 

The following passages are taken from the judgment of, the 
Subordinate Judge :— l 
` On examining the kobala Ex. I, I do not think it is insuffi - 
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clently stamped. The consideration mentioned in it is Ra. 52,600, 
the stamp duty should be reckoned on this amount. The stamp 
papers on which it} is written is more than sufficient under 
Art. XXI, Schedule 1 of the Stamp Act. Although the value of 
the property sold is now said to be three lakhs, but stamp duty 
should be calculated on the consideration mentioned in the deed 
itself and not on the market value of the property sold, as is laid 
down in the aforesaid Article. The execution of the kobala is 
"proved by the testimony of Bhan Pertap Singh, and I see no 
reason to doubt its truth and genuineness. There Js no circums 
tance elicited in the evidence, which can lead to an inference of 
fraud and collusion in respect of the contract of sale. But the 
contract, I think, is illegal and void. The vendors are not in 
possession of the properties sold and they are not in a position to 
deliver possession of the properties to the vendee nor do they in 
the £oba/a promise to do so. The'vendee also has not paid the 
entire amount of the consideration stipulated in the document. 
The deposition of Bhan Pertap Singh shows and the 4oda/a recites 
that only Rs. 600 out of Rs. 52,600 has been paid. Thus there 
is defect in the passing of the consideration also. The property 
is actually worth three lakhs of rupees, but it has been sold for 
a little more than one-sixth of its value. This inadequacy of 
consideration establishes the unfairness and unreasonableness 
of the contract. There is defect with regard to the payment of 
the consideration mentioned in the deed. "The payment of the 
consideration is agreed to be governed by the success of the 
vendee in recovering possession of the properties sold and to be 
proportionate to it. Bhan Pertap Singh also states that the 
consideration willbe paid as the cases proceed on. Although 
towards the end of his deposition he denies the stipulation in 
the Aodala to this effect, but no importance can be attached 
to his denial. There is a condition attached to the payment of 
, the consideration, that is, the vendee should sue for possession of 
the properties sold or manage to recover possession of such pro- 
perties before his liability to pay the consideration can arise. The 
.condition precedent contemplates gambling in litigation, which 
is contrary to publié policy and immoral in the eye of the law. 
The entire transaction savours of speculation in litigation. It is 
not 2 dona fide purchase of an actionable claim. There is no 
unconditional promise to pay the entire amount of the conside- 
ration. The inadequacy of the consideration agreed to be paid 
. and the condition imposed to precede the liability to pay 
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the same made the bargain extortionate, unconstionable, unfair 
and opposed to public policy. It should, in ty opinion, be held 
to be nul and vord. But this cannot be fatal to the present suits. 
The contract being illegal and void, the result is that plaintiffs 
Nos. 2 and 3 must be considered as not having sold their rights 
to the inheritance, which remains vested in them. The conten- 
tion of the defendant to the contrary is groundless. If the sale 
be valid, the plaintiff No. 1 has the right to bring this suit. If it 
be invalid and inoperative the rights of plaintiffs Nos. 2 and 3 
could not have passed and they are entitled to recover possession 
of the properties in suit. They came under the category of plain- 
tifs and are justified in maintaining these suits. It is urged that 
the plaintiffs Nos: 2 and 3 do not pray in these suits to have 
possession of the properties delivered to them. This contention 
is no doubt consistent with the prayer No. (a) and the defendant 
could have succeeded if there had been no general prayer ss in 


"No. (e). Apart from the four prayers specifically and distinctly 


mentioned, all the plaintiffs pray that any further and other relief 
than those be awarded to them. If, therefore, any other relief 
be deemed proper and just to be given in these suits, I do not see 
why it should be denied. Plaintiffs Nos. 2 and 3 are the rever- 
sioners and are on the record. They are, therefore, entitled to 
recover possession ofthe villages if the alienations made by the 
widows be invalid under the law. 

Thus all the circumstances mentioned above are, in my 
opinion, sufficient to vitiate the sales. The defendants, however, 
are entitled to:a refund of the amounts, which were actually 
advanced to the-ladies for liquidating ancestral debts, left by 
Ram Saran, for supplying costs of suits and for meeting the 
marriage expenses. "The bonds executed by Ram Saran Singh 
have been proved and so the deeds executed by Mussammat 
Etraj Koer for paying debts left by the latter; There is hardly 
any reliable- evidence to prove loans taken for costs of suit. 
Exhibit E. shows money was taken for suits, but it does not 
recite bow much ; Debi Dayal also does not state how much was 
taken for costs of suit and how much to pay off creditors; Ex- 
bibit G, and the oral evidence are not sufficient to establish the 
fact. So the defendants are not entitled to anything as costs of 
suits. As forthe marriage expenses; we have Exs. O, X, Y, arid 
the decrees of Mr. Hodges and other papers supported by oral 
evidence. Exs. VIII and IX relied on by the plaintiffs support 
the contention of the defendants. The plaintiffs should, "there- 
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fore pay these amounts, advanced for liquidating ancestral debts 
and meeting marriage expenses, before they can recover 
possession of thé villages in dispute. The oral evidence adduced 
by the defendants shows the names of certain creditora and the 
nature of some debts, which do not appear in the documents. 
This, I think, is clearly an afterthought and is not reliable, It is 
contended that Mussammat Etraj Koer was not the rightful 
heiress. She had no power to acknowledge the ancestral debts, 
nor to borrow money for the family and create charges on the 
family properties, But I have already shown before that 
Mussammat Jileb Koer did everything and the name of Etraj 
Koer was at first given out under a wrong notion that she was 
the proper heiress. Besides Mussammat Jileb Koer subsequently 
accepted and ratified in a formal manner the acts of Etraj Koer. 
Hence the documents purporting to be executed by Mussammat 
Ktraj Koer should, I think, be held góod and valid." ; 

Both the appellants and the respondents appealed to the High 
Court of Judicature at Fort William in Bengal. On July aoth 
1903, that Court delivered its judgment dismissing the suits with 
costs. The finding of the Subordinate Judge that the suits were 
not maintainable by Bhagwat Dayal Singh was affirmed, and in 
that finding the High Court was of opinion that the suits ought 
to have been dismissed. It also held that there was legal necessity 
for the execution of each deed of sale and that they were made 
for adequate consideration. Its judgment contained the 
following : 

“We agree with the Subordinate Judge that this deed is 
void for the reasons assigned by him. Inthe first place the pro- 
perty conveyed is worth three lakhs. The consideration of the 
conveyance was Rs. 52,600, of which the sunf of Rs. 600 only 
was said to have been paid. The balance was to be paid in pro- 
portion to the plaintiffs success in recovering the property. 
Although the English rule against champerty and maintenance 
does not prevail in this country in its entirety, yet this would 
seem clearly an uncenscionable and speculative agreement, and 
one opposed to public policy as fostering and promoting gam- 
bling in litigation, and hence void as found by the Subordinate 
Judge. See Ram Coomar v. Chunder Canto (1) and Fischer v. 
Kamala Natckher (a). 

“The next question which arises is, whether the plaintiff's 
suit should not have in these circumstances been entirely dis- 


* (3) (1876) L L B, 2 Calo, 288, (3) (1860) 8 Moo, I, A. 170 at 187. _ 
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missed. It seema to us that they should. The plaintiff No. t 
has been found by the Subordinate Judge to have no title to the 
property. He is the only person who claimed possession of it. 


" When his suits are dismissed, it seems to us, the Subordinate 


Judge was ‘hot justified in giving the plaintiffs Nos. 2 and 3a 
decree for relief, which they did not ask for and in respect of 
which in their plaints they made no claim. In the plaints they 
alleged that they had entirely transferred their interests to the 
plaintiff No.1. They asked for nothing for themselves. In para- 
graph 20, it is alleged that the ‘plaintiffs 2nd party are made 
parties to the suits merely in order that the suits may be decided 
in their presence,—so that they may be bound by the decisions. 


' They might, therefore, have equally well been defendants—if 


Andeed they should not more property have occupied that position. 

“We, therefore, feel no doubt that the sales disputed in these 
suits were good sales, made for legal necessity, and after due 
enquiries had been made by the purchasers, which in the 'circums- 
tances they were not required to make. The suits seem to belong 
toa class very common in this country, in which reversioners 
endeavour to recover property alienated by Hindu widows for 
legal and pressing necessities, and in which purchasers of property 
from such widows too often lose both their property and the 
money they have paid for it. It is unnecessary, we think, to 
discuss the last plea raised by the defendant, vfs, whether the 
Subordinate Judge was justified in giving the plaintiffs decrees for 
the recovery of the property conditional on their payment to the 
defendant of the sums of Rs. 11,198 and Rs. 6,4co. We would 
only say that we do not think he was. The plaintiffs made no 
offer to pay off any sums which might be found to have been 
borrowed for legal ‘hecessities. The plaintiffs deliberately chose to 
rest their cases upon allegations of wasteful, extravagant, and un- 
necessary borrowing, and they have failed to substantiate their 
allegations. They have never offered to repay any portion of the 


purchase money and we do not consider that the alienations were 


in excess of the legal requirements of the case, and that the 
purchasers in any way failed to make proper enquiries.” 

The appellants, thereupon, preferred to present appeals to 
His Majesty in Council. 

' Mr. Cohen, K. C., and Mr. Brown, for the Appellants : 

The lower Courts were wrong in holding that the deed of 
conveyance executed by the and and 3rd appellants in favour of 
the Ist appellant was void. Reference was made to Bradlaugh v. 
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Newdegate (1) and Alabaster v. Harness (2), for the English law 
of maintenance and champerty. But the English law does nct 
go so far as to upset an agreement of this kind. There is not a 
single English case to support the view taken by the Courts in 
India. But in India the English law of maintenance and 
champerty has never been introduced, and, therefore, the agree- 
ment in question is valid: Ram Coomar Coondoo v. Chunder 
Canto Mukerjee (3) ; again in the case of Kunwar Ram Lal v. 
Nil Kanth (4) it is laid down that the English law of champerty 
is not in force in India, and documents which set up agreements 
to share the subject of litigation, if recovered, in consideration of 
supplying funds to carry it on, are not in themselves opposed to 
public policy. The lower Courts were wrong in holding that this 
agreement was against public policy as it was a gamble in litiga- 
tion. The question of the validity of the agreement could arise 
only between the parties to it. The’respondents are not parties 
to it and they cannot question its validity on the ground of :t 
being champertous: Lal Achal Ram v. Raja Kasim Alusutn 
Khan. (5) 

The Subordinate Judge was right in setting aside the aliena- 
lions to the respondents, There isa general prayer of relief in 
the plaint and that would cover the decree made by the 
Subordinate Judge. $ 

A Hindu widow cannot of her own will alienate the property 
except for special purposes, if there be collateral heirs of her 
deceased husband. To support an alienation for worldly purposes, 
she must show necessity: Zhe Collector of Masulhpatam v, 
Cavaly Vencata Narrainapah (6). 

In order to sustain an alienation by a Hindu widow of the 
corpus of her husband’s estate, it must be shown, in a case like 
this, that there was legal necessity for the alienation, or, at least, 
that the grantee was led on reasonable grounds to believe that 
there was. The obligation on the grantee is to inquire and 
satisfy himself that the widow from whom he is taking a charge 
upon her husband's inheritance had a proper justification for so 
charging. This onus is not discharged, if the grantee or 
mortgagee rest content as the respondents here do with the 
vague and misleading statements in the deed. Nor would it 

(G) (1885) IL Q. B. D. L (3) (1895) 1. Q. B. 589. 

(8) (1876) L B. 4. L A28; I. L. R 3 Calo, 383. 


(4) (1898) L. B. 30. I. A. 113, 116, (5) (1905) L. B, 33 I. A, 118. 
(6) (1861) 8 Moo. L A, 498, at 540—661. 
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be discharged by thinking that he, the mortgagee, is taking. title 
under an absolute owner: Lala Amarnath Sah v. Rant Achan “ 
Kuar (1). It is for the mortgagee or alienee to allege and prove 
the circumstances which alone will give validity to the mortgage : 
Sham Sunder Lal v. Achhan Kunwar (2): Reference was also 
made to Zacoordeen Tewary v. Nawab Syed Alt Hossein Khan (3) 
Baboo Hameshwar Pershad v. Run Bahadoor Singh (4) ; Tika 
Ram v. Deputy Commissioner of Bara Banki (5) and Deputy 
Comrmsssioner of Kheri v. Khanjan Singh (6). The Subordinate 
Judge was right in holding that the respondents have not dis- 
charged the burden of proof that is incumbent upon them to- vali- 
date the deeds of January 19th, 1887 and May 15th, 1891. Debi 
Dayal Sahu himself says “I cannot say how much did the 
Mussammats borrow for the suit. Idid not inquire how much 
had Mussammats borrowed for the suit before borrowing from 
Nand Ram. Rs. 10,900 ; 1,000 and 4,200 were given to the Mussa- 
mmats to pay off their creditors. I heard of this. I made no 
inquiries about this. I do not know whether Mr. Hodges did 
not himself keep back the amounts to pay off such creditors. I 
do not know whether such creditors had bonds. I made no in- 
quiry when I purchased whether such men had bonds" The 
High Court is wrong on this point. The deeds in question are 
not valid and binding against the appellants and the Subordiriate 
Judge has adopted the right mode of dealing with them, 

Earlier bonds and mortgages were given by Etraj Koer, who 
had no interest in the property during the life time of Jileb Koef, 
They were not binding on the appellants. "The consideration 
stated in each of the sale deeds mainly went towards the discharge 
of debts incurred by Etraj Koer and interest on those debts, 
They were not, under the circumstances, binding on the 
appellants. ; 

Str Robert Finlay, K. C. and Mr. DeGruyther, for the 
Respondents : The other side submitted that whether the agreement 
was void on the ground of its being champertous was a mattet 
between the parties to it. But that is not so. Thisis not a deed got out 
of a party in necessity nor is it extortionate, If the- validity of 
the déed were questioned on those grounds, it would be a matter 
between the parties. But in this case, the payment of the bulk 
of the consideration money depends upon the success of. the then 
contemplated: suit. That is merely a gamble in litigation, and 
(1) (1803) L. B, 19 L A198, at p. 202. (4) (1880) L. B. 8 1, A. 9, 11, 


2) (1808) L. B, 25 L A. 188, at p. 191. (5) (1809) L. E. 26 E A 183, 101, 
8) (1874) L, B, 1 L A. 192, (6) (1906) L, B, 84 L A, 71. 
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contrary to public policy, and. the Courts were right in hólding 
the agreement void on-those grounds. The question of its validity 


need not be. raised-only by. a party to it. The respondent, who. 


is not a party to it, could question its validity: Zara Soonduree 
Chowdhurant v. The Court of Wards on behalf of Shama Soon- 
duree(1) (Ram Coomar Condoo v. Chunder Canto Mukerjee (2) 
was a sequel to this case). 

Though the English Statute Law and ‘Common Law are not 
introduced into India there is something very similar to that in 
-India, which will upset an agreement of this kind on the ground 
of its being a gamble in litigation: Lal Achal Ram v. Raja 
Husain Khan (3). 

(Lord Robertson :—Can you show me any form of an agree- 
ment of this class, which would not be a gamble in litigation ?] 

The agreement is against public policy and is legally im- 
moral; and though the law of fnaintenance and champerty is 
not binding in India, it should be set aside on the ground of 
public policy. 

[Lord Robertson :—Society in India makes it inexpedient to 
apply the law of champerty there.] 


Reference was also made to Stephen’s Commentaries (5th ed.) 


Vol 4 Bk. VI, Ch. 9 XIII, p. 316, 317 ; Corpus Juris Civilis, 
Bk. 48, title 10, para. 20 (1865) sth ed., Lipsial ; Le Droit Civil 
Explique, (15th Ed., 1856) by M. Troplong, p. 482; Corpus Juris 
Civilis, (1865) edited by D. Albertus Et D. Mauritius Fratres 
Krisgelu, Vol. L, Bk. 44, title 6, and Vol. IL, Bk. 4., title 35, and 
Bk, 8. titles 36 and 37; Dictionaire Usuel De Droit by Map 
Legrand—Retraint litigieux ; and French Code, Vol 2, Arts: 
1699 and 1700. 

The ist appellant (plaintiff) claims possession and mesne 
profits on the ground of the alleged custom and assignment. The 
Subordinate Judge: was wrong in giving. the and and 3rd ap- 
pellants the relief, which he did. Neither of them has claimed 


any relief in the plaint, which is not amended. No amendment , 


which is inconsistent with the original character of the suit, could 
now be made: Civil Procedure Code (Act XIV of 1882) Sec. 53, 
Relief given by the Subordinate Judge could not come under a 
prayer of general relief in the plaint. Such a prayer must always 
be limited by two things:—the facts which are ded the 


relief which is expressly asked: .... —— ÀJ DEO 
(1) (1871) 20 W. B. 446 (3) a L BAL A. 28, 
(8) (1905) 1, R 82, I, A. 113 at 131 
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Cargill v. Bower (1). Any relief which might have- nega- 
tived another suit under section 13 of the Civil Procedure Code 
ought to be included in the general prayer, but not a relief of this 
kind. 

[Lord RonERTSON :—It breaks up the alliance, which is the 
theory of the plaint ] 

Sir Robert Finlay :—Yes, My Lord, one claim is absolutely 
repugnant to the other. No amendment of the plaint was in 
fact made. 

The evidence shows that debts were incurred for necessaries. _ 
Money was borrowed over and over again to pay previous debts, 
Money borrowed to pay the costs of litigation was reasonable. 
Again, money borrowed to meet the marriage expenses, which 
were not extravagant, was a necessary. It is not incumbent upon 
the persons advancing money, as mortgagees or otherwise, to tax 
the bill and tell the borrowers, the ladies in this case, that a certain 
less amount of money would be sufficient instead of the sum 
contemplated to be spent. A Hindu widow is under an obligation 
to discharge her husband's debts, and she could either mortgage or 
alienate property for that purpose. A female heir is bound to 
maintain, and perform the marriages, and other ceremonies of 
those who are a burden on the estate, and she may mortgage or sell 
the property to procure the necessary funds: See Mayne on 
Hindu Law and Usage, 7th Ed; sections 633, 634, 635 and 346. 
Etraj Koer was the manager, and as such she gave the bonds, 
which were ratified by Jileb Koer and Aprup Koer by their 
joining Etraj Koer in the later documents, which recite the 
earlier bonds. Looking at the evidence, there is no case what- 
ever of misconduct with the management of the three ladies or 
qn the part of the respondents. The High Court was right ia 
holding that the alienations here were for necessaries, and there- 
fore, binding on the appellants, the next heirs. 

If the agreements of sale are set aside, the respondents are 
entitled to be put in their original position, The figure decreed 


' by the Subordinate Judge is quite out of the question. He 


allows no interest, which should be allowed. 

Mr. Cohen, K. C., in reply, contended that neither the French 
nor the Roman Law of champerty would apply to India. Even 
the English Law on the subject was not in force in India. 
Reference was made to Huntley v. Hnatley (a); Tarachand v. 


a (1879) L. B. 10 Oh. D. 503 at 508, 
3) (1875) L. B. 8. Q. B, 118 at 116. 
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Suklal (1), and the Laws of England, Vol. I, p. 32, and the case P..0. 
there cited. There was not a single case either English or 190. 
Indian, where the defendant was a third party and a stranger to Raja Bal Baga 
the champertous agreement, and such agreement was set aside, Daye) Singh 


Only one case of Zara Soonduree Chowdhrain v. Ths Court of Debi Dayal Baha. 
Wards on behalf of Shama Soonduree, (2) was cited, but in that 
case the defendant derived her title through a party to the 2 
champertous agreement. Reference was also made to the Indian 
Contract Act (IX of 1872), Sec. 30; Civil Procedure Code (Act 
XIV of 1882), Sec, 13 ; and Principles of German Civil Law, by 
E. J. Schuster (Ed. 1907), headings, Effects of Absence of Authority, 
Ratification, and Ratification of Agreements, p. 119 & 120; and 
Raj Lukhee Dabea v. Gokool Chunder Chowdhury, (3). Etraj 
Koer had no authority to act for and she was not acting as the 
agent of Jileb Koer, who could not, therefore, ratify Etraj Koer's 
act. Ifthe appellants get a decrée for mesne profits as well as for 
possession, the respondents may have interest at the usual rate, 
f. £, 6 per cent. per annum. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.— These consolidated appeals relate to January, |. 
three villages, Chiyanki, Ganka and Lalgara, and the substantial 
conflict is between the first appellant and the first respondent. 

The villages with others were formerly the property of Ram 
Saran Singh, who on his death was succeeded by his infant son 
Narayan. ` Narayan died, while still an infant and unmarried, on 
the 7th August 1879, and' left surviving him his grandmother 
Jileb Koer, an aunt Aprup Koer, widow of Ram Saran's brother, 
and a stepmother, Etraj Koer, widow of Ram Saran. Of these, 
the grandmother was heir to the boy's property, with the limited 
interest of a Hindu female inheriting from a male. The three 
ladies appear to have lived together down to the death of the 
grandmother, which took place on the a2nd November 1894. 

On the death of the grandmother, the inheritance again 
opened, and the second and third appellants, Bhanpertap Singh 
and Kirpa Narayan Singh, were then the nearest male heirs of 
the deceased boy. Those two persons, on the 29th November 
1895, purported to sell the three villages in question to Rajah 
Bhagwat Dayal Singh, the first appellant. And that is the title 
under which he claims. 

The first respondent, on the other hand, as the case is now 


(1) (1888) I, L. B. 12. Bom. 559. (3) (1871) 20. W. B. 448, 
(8) (1880) 18 Moo, I, A. 209 at p. 334. 
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put on his behalf, claims under two sale deeds executed, as lt is 
now said, by or on behalf of the grandmother, Jileb Koer, the 
sales being, it is contended, justified by necessity so as to pass’ the 
whole inheritance. The first of these deeds bore date the 19th 
January 1887. It purported to be a conveyance by way of sale, 
by the three ladies who have been mentioned, of the two villages 
Chiyanki and Ganka to the first respondent. The second deed 
was dated the 1sth May 1891. It purported to be executed by 
the same three ladies in favour of one Hodges, and to convey to 
bim by way of sale the village Lalgata. Hodges afterwards 
conveyed to the first respondent. 

The present suits were brought on the 29th August 1898 in 
the Court of the Subordinate Judge at Ranchi. The plaintiffs 
were the first appellant and the two persons from whom he 
purchased. The sole defendant in one suit and the substantial 
defendant in the other was the ‘frst respondent. The first suit 
related to the village Lalgara, the second suit to the villages 
Chiyanki and Ganka. The claim in each case was for possession 
and mesne profits. 

The first question raised in the case and argued on the 
appeals was whether or not the sale by the second and third 
appellants to the first appellant was void in law, so as to pass no 
title, on the ground that it was champertous, or contrary to 
public policy. 

For the respondents it was boldly argued that, although the 
English law as to maintenance and champerty is not, as such, 
applicable to India, yet on other grounds what is substantially the 
same law is there in force. Their Lordships are of opinion that, 
that proposition cannot be suppoited. In three cases, Ram 
Coomar Coondoo v. Chunder Canto Mookeryee (1) Kunwar Ram 
Lal v. Nil Kanth (a) and Lal Achal Ram v. Raja Kasim Hussain 
Khan (3) before this Board, a contrary doctrine has been laid 
down. Inthe last of those cases full effect was given, under 
circumstances closely analogous to those of the present case, to 
an agreement which would certainly bave been void if champerty 
avoided transactions in India. 

It was further argued that the transaction in question was 
contrary to public policy and void on that ground, by reason of 
the provision as to payment of the purchase money by the first 
appellant to the second and third. The purchase money was 


(1) (1870) T. B. 4 1. A, 23. (3) (1898) L. R 20 T. A. 112, 
(8) (1905) L. B, 82 I. A, 118. 
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fixed at Rs. 52,600, of which Rs. 600 was to be paid down, and P. 0. 
the balance when the property should be recovered. Their Lord- 1908. 


ships are unable to agree to this argument. In their opinion Raja Bal Bhagawat 
the condition so introduced: does not carry the case any further Dayal Singh 
than does the champertous character of the transaction generally. Debi Dayal Bahu. 
It -was further said, and this was relied upon in the Courts 9), Arthur Wilson 
in India, that the transaction was an unfair and unconscionable — 
bargain for an inadequate price. Butthatisa question between 
assignor and assignee.. It is unnecessary to consider what the 
_decision ought to have been if this had been a litigation between 
the assignors and the assignee in which the former sought to 
.repudiate the assignment. In the present case the assignors do 
nothing of the kind. They maintain the transaction and ask 
.that effect be given to it, and for that purpose they join as plain- 
tiffs in the present actions. Their Lordships are, therefore, of 
opinion that the attack upon the title of the first appellant upon 
any such grounds as those indicated must fail. 
The second question that has to be considered i is whether 
the respondent has shown a good title in himself by purchase 
from Jileb Koer, the grandmother, under the two sale deeds 
mentioned, and under such circumstances as to make that title 
_effectual against the reversionary heirs. 
The Subordinate Judge, who tried the cases, held that the 
conveyances were not good, but he allowed, in favour of the 
„first respondent, certain sums which he considered to have been 
.advanced for purposes of legal necessity ; and whilst giving a 
decree to the appellants and plaintiffs for possession of the pro- 
.perty, he made that decree conditional upon the payment to 
that respondent of the sums held to have been advanced for legi- 
timate necessities. On the argument of these appeals, Mr. Cohen 
for the appellants, accepted the propriety of this mode of dealing 
with the case, and assented tothe allowance so made by the 
Subordinate Judge. 
The High Court, on appeal, differed from the first Court, 
and held that the necessity for the sales in question was 
, established. . 

Before dealing further with this question, it must be noticed 
that the: case now contended for is not the case raised on the 
pleadings and relied upon at the trial The respondent in his 
written statement alleged a title derived, not from Jileb Koer, 
but from Etraj Koer. He said, in paragraph. a1, that “ Etraj 
Koer was no heir to Narayan Saran Singh, and that she acquired 


[3 
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an absolute right by adverse possession ;" in paragraph 23 “that 
it is not true, as the plaintiffs allege,.....that on the death of 
Narayan Saran Singh, Jileb Koer succeeded as heir and was in 
possession up to her death; the fact is  .. — ... — .. that 
‘Etraj Koer alone was in such possession until her death,” and in 
paragtaph 25 that “ Jileb Koer and Aprup Koer never took the 
estate of Narayan Saran Singh as heir, and the fact of their 
joining in the documents as persons executing the deeds of sale 
and the'prior deeds was a matter of form of evidence of members 
dependent for maintenance on Etraj Koer, and was merely a 
surplusage"; and it was added in paragraph 26 that “even if 
Jileb Koer were to have taken the estate vee cae ^ by ine 
heritance, she would take it in absolute state (al iQ. under 
the provisions.of-Mitakshara Law, and so also if she was made 
a co-sharer by Exraj Koer in Etraj Koer's right." In his evidence 
given at the trial, the respondent endeavoured to maintain the 
case that his title was derived from beu Koer and was good on 
ia account. 

~ One who claims title under a conveyance from a woman, with 
‘the usual limited interest which a-woman takes, and who seeks 


‘to ‘enforce~that title against reversioners, is always subject to the 


burden of proving not only the genuineness of his conveyance, 
but the full comprehension by the limited owner of the nature of 
the alienation she was making, and also that that alienation was 
justified by necessity, or at least that the alienee did all that was 
reasonable to satisfy himself of the existence of such necessity. 
And this burden lies the more heavily-on one who comes into 
Court with the case that he did not take from a limited owner, 
but from one whose title he alleges to have been adverse to -that’ 
owner. j 
These considerations apply with special force to the present 


case, The earlier transactions of the first respondent were'with 


Etraj Koer, and there is no satisfactory evidence to show: that 
Jileb Koer, the real owner, took part in Henne or authorised them 
in any way. ^ 

It was argued however that, if Jileb Koer was not shown to 
have authorised the earlier transactions, she had ratified them by 


"being ‘a party to the later documents and particularly the two 
'sale deeds. Ratification in the‘proper sense ofthe term, as used 


with reference to the law of agency, is applicable only to acts 
‘done on behalf of the ratifier. -And this-rule is. recognised in 
section 196 of the Indian Contract Act. Looking to the substance 
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of the matter, it would be a serious extension of the law, as 


hitherto applied, to hold that a woman with a limited interest 
could, by acts ex post facto, charge upon the estate which she 
represents, obligations not originally binding upon it. 

With regard to the first of the sale deeds now in question, 
when the details which make up the consideration come to be 
examined, it appears that they include one sum of Rs. r,500 
which the Subordinate Judge creditéd to the first. respondent in 
the manner already explained. Apart from this sum, the great 
bulk of the consideration for this sale deed consists of debts 
originally incurred by Etraj Koer with accretions of interest and 
‘compound ‘interest. Their Lordships are of opinion that this 
deed was correctly estimated by the Subordinate Judge. 

The case as to the second sale deed is not quite so simple. 
With regard to it the Subordinate. Judge gave credit to the first 
respondent for considerable sums as having been advanced for 
real. necessities. As to the rest of the consideration for that deed, 
he held that necessity had not been established. In coming to 
this conclusion, he took into account not only the more general 
considerations already referred to, but also certain circumstances 
peculiar to the case—that the lady who alone had any power to 
convey was old, and had no independent advice to guide her, and 
that the first respondent was in a position to exercise considerable 
influence over her affairs. Their Lordships think the Subordinate 
Judge was justified in taking allthese matters into his consider- 
ation; and they see no sufficient ground for rejecting his 
conclusions. 

There remains one other point for consideration. The 
plaintiffs claimed not only possession but mesne-profits. The 
Subordinate Judge rejected the latter claim. Their Lordships 
are of opinion that, as the deeds of sale are not good as such, 
the claim for mesne-profits is well founded. In argument it was 
conceded that on the other side of the account interest at 
6 per cent., should be allowed on the sums credited to the first 
respondent. The amounts thus to be allowed on the one side 
and on the other can be adjusted in execution proceedings. 


Their Lordships will humbly advise His Majesty that the. 


appeals should be allowed, that the decrees of the High Court 
should be discharged with costs to be paid as regards the first 
decree by the present respondents other than Sowton, and as 
regards the second decree, by the first respondent, that -the 
decrees of the Court of the Subordinate Judge should be 
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discharged, and that instead thereof it should be ordered that 
upon the first appellant paying to the first respondent the sums 
found in favour of the latter by the Subordinate Judge with 
interest at 6 per cent., per annum the first appellant do recover 


possession of the property in suit together with mesne-profits to 


be ascertained in execution proceedings and costs to be paid by 
the first party defendants in the first suit and by the sole 
defendant in the second suit. . 
The respondents other than Sowton will pay the costs of 
these appeals. 
Messrs. Withall & Withall :—Solicitors for the Appellants. 
Messrs. T. L. Wilson & Co.:—Solicitors for the Respondents 
other than Sowton. | 
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Before Mr. Fustics Rampini and Mr. ¥ustice Sharfuddin. 
KABIRUDDIN AND OTHERS 
v. 
KING-EMPEROR.* 

Indian Penal Cose (Act XLV of 1800), Sos. 99, 147— Right of gricate defence 
—Tims to hace recourses tothe public authorities—Person in possession Of 
groperty — Rioting. 

There is no right of private defence where there.is time to have recourse 
to the public authorities, 

Where both parties arm themselves for a fight to enforce thelr right or 
supposed right and deliberately engage in very large numbers in a pitched 
battle, Killing one man and wounding othera, the questions as to who began 
the attack and who were in posseamon of the property, do not arise. 

The law does not delegate to any private individual the functions of those 
publio offloers who are specially charged with the protection of life and 
property. 

No one has a right to assemble in large nümbers and court an attack by an 
opposing party. In such a case the right of private defence does not exist, ^ " 


Appeal by the accused persons. 
Conviction for rioting. 


The facts and arguments appear x sutlicieady from the Judg- 
ments. 


Mr. Eardley Norton and Babu Manmatha Nath Mabe for 


the Accused. 

Mr. P. L. Roy and Babu Foy Gopal Ghosha for the oe : 
C. Á. v. 
. The following judgments were delivered : U 

Rampini J.—This is an appeal by 12 persons who have been 
convicted by the Sessions Judge of Patna of offences under 
sections 147 and 148, Penal Code, and sentenced to terms of im- 
prisonment varying from 1 to 2 years. The trial was held with 
the assistance of a Jury, who unanimously found the accused 
guilty. The verdict of a Jury can only be set aside on the ground 
of mis-direction in the charge by the Judge to the Jury, which 
has in fact occasioned a failure of justice. The alleged facts of 
this case are set out by the Judge as follows :—" On the morning 
of the roth March, Fakira Dhari, one of the Chowkidars of Iswa, 
saw a mob collected on the Pathari' pyne, and learnt that they 


* Criminal Appeal No, 904 of 1007 against the ju. ent of Mr. y. 
6, Carnduff, Sesnons Jüdge df Patia, dated tha 30th’ p Jodamen ber 1907. B 
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were Chero people come to throw up an alung on the western © 
side,—taking earth from the then dry channel in order to do so; 
also that the Iswa people intended to contest the other's right to 
do anything of the kind, He atonce went tothe Sur-mera. 
out-post and gave information to the writer-constable who was 
there alone, and could do no more than record a sancha on 
hearing what he and another Chaukider Budhna, who had come 
almost simultaneously with similar information, had to say. 
Budhna was sent off to Shukhpura in Monghyr to give formal 
information to the Head Constable, Narul Nabi, who had gone 
there to attend a police co-operation meeting, while two cons- 
tables, Rajkumar and Suraj Nath, were deputed to accompany 
Kakira back to the pyne and avert a riot, if possible. On reach- 
ing the place they found some 500 Chero people armed with 
lathies and swords, among them being about 200 labourers, 
excavating the earth, and most prominent of all, Kabiruddin 
directing operations (from horse back eventually) but himself 
unarmed. At the same time a slight smaller Gahar, 300 or 400 
are the figures suggested, was seen coming from the Iswa side led 
by Sahdeo Singh of Iswa, also on horse back, armed and shouting 
* Jai Mahabir.” The police implored the Chero people first, and 
then the Iswa people, and then both together to desist and await 
the arrival of the Sub-Inspectors: but remonstrances were in 
vain, the two armies ranged up, and a free fight ensued and lasted 
for a short time, after which the rioters on both sides dispersed. 
It was then noticed that one of the Iswa men had been so 
severely wounded as to be unable to move from the spot where 
he had fallen. This man, Mohor Singh, the Chero people are said 
to have made an attempt to carry away, and the Iswa people, 
according to the police, also tried to remove him altogether ; but 
the constables very properly refused to let him be taken out of 
their sight, and they were present with him when he died in a 
hut hard by about a quarter of an hour later." 

'The Judge has then discussed the evidence very carefully 
and left the Jury to make up their minds as to the facts. He 
then goes on to say: “I now come to deal with the question of 
right, title and possession, as to which a mass of evidence has 
been laid before you. First, there is the oral evidence on the 
Iswa side a number of witnesses swear that the Pathari pyne lies 
entirely in Iswa, that it has always been repaired and maintained 
by the maliks of Iswa, and that the people of Chero have 
never had, nor exercised any right to interfere with it, in 
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any way. On the other hand, the Chero witnesses allege that the 
Chero people bave regularly excavated earth from the pyne so as 
to erect an alung along the western side, and it isargued, on the 
strength of certain admissions by Iswa witnesses as to the slope 
of the land, that, without such an aksng, Chero could never 
grow a rice crop, as all the water would flow off their lands 
during the rainy season. Then Iswa produces a ¢hakbust map 
of 1843, which seems to show that the northern branch at any 
rate of the pyne, #.¢., the so-called Pathari Pyne is in Iswa, while 
Chero produces a similar map and KAasra, and the counsel for 
the defence asks you to gather from it that in 1843 the pyne was 
in Chero. Next the prosecution rely upon certain partition pro- 
ceedings in 1901 between Iswa and Kalyanpur, but to these 
Chero admittedly was no party. Chero again file a number of old 
rubakars or decrees regarding a pyne apparently in their locality 
but these relate to a dispute betweem Chero and Iswa, and I can- 
not myself see that the identity ofthe pyne referred to in them 
with the so-called Pathari pyne has been established. Next 
there are Treasury cha/ans showing that Mussamut Fasihan, the 
Chero malika, has paid into the Treasury at Patna in the years 1884, 
1889, 1892, 1894, 1896, 1897 and 1901, sums of money on account 
of "Bandheri" and the "Sakri Band." And lastly, each side 
has produced gt/andast papers and evidence in support thereof, 
while the defence have called a de/dar who swears that he has 
repaired the pyne at the expense and on behalf of Chero. 

The task of deciding what, in the result, is established by 
this conflict of evidence would, I think, be a difficult one, and in 
the view I take of the law, it is not necessary for you to attempt 
an adjudication. In a word, I am clearly and strongly of opinion 
that, if the case of a free fight deliberately engaged in by the 
parties is true, it is wholly immaterial what their rights were or 
are. This brings me to an exposition of the law of rioting. 

An assembly of five or more persons is an unlawful assembly, 
if the common object of the persons composing it, is by means 
of criminal force or show of criminal force to any person, to 
enforce any right or supposed right. And an assembly, which 
was not unlawful when it assembled, may become an unlawful 
assembly, whoever intentionally uses force to any person without 
that person's consent in order to the committing of any offence, 
or intending by the use of such force to cause injury, fear or 
annoyance to the person to whom the force is used, is said to 
use criminal force to that other, whenever force or violence is 
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uséd by -an unlawful assembly, or by any member thereof, in 
prosecution of its common object, every member of it is guilty 
of rioting under section 147 of Indian Penal Code. And if any 
person so guilty is armed with a deadly weapon or anything, 
which used as a weapon of offence is likely to cause death, he is 
liáble to severe punishment under section 148. 

In order, then, to convict any one of the accused under 
section, 148, you must be satisfied : 

(1) That he was one of five or more persons assembled with a 
common object. 

(2). That the common object was forcibly to assert the sup- 
posed right of Chero to take earth from the Pathari pyne. 

. (3) That in prosecution of that common object, force or vio- 
tence was actually used, and 

(4) That he was armed with a deadly weapon. 

As I have already tald you, it is a question of fact whether a 
sword or a Jathi is a deadly weapon, and that is for you to decide. 
T have. also told you in the case of Kabir, and I repeat it now 
once for all, that even if you find point (4) above not proved, it 
wil be open to yqu to convict under the minor section 147, 
should you find the other essentials proved. 

Now apart from the aii: pleaded by some of the accused, 
the defence is that the Chero people were not asserting any right 
but were merely maintaining undisturbed the exercise of a right, 
and taking the necessary precautions to protect themselves from 
aggressive interference, and the learned counsel has cited a num- 
ber. of rulings drawing the distinction referring, in particular, to 
one of 1875 and another of 1897, Skunkur Singh v. Burmah 
Mahto (x), and Packkaurt v. Queen Empress (2). Now, even if 
the soundness of these decisions. be accepted unquestioned, and 
I cannot. help thinking that the case of 1897 goes dangerously. for 
in the direction of allowing the subject to take the law into his 
own hands, the present case seems to me to be readily distinguish- 
able. And here I ought to remind you that, where the right of 
private defence is set up, the onus shifts on to the accused’ and it 
is for them to prove the plea. 

In laying down the law I rely, first, on the clear language 
of section 141 (4) which refers to an actual right as well as a 
supposed one, and, then, on à long series of rulings which begin 
with the Queen v. Fealali (3) and ends with Anant Pandit v. 


(1) (1875) 28 W, B, Or, B, 25. — (3) (1897) I. L. B. 94 Onlo, 686. 
(8) 1867) 7. W. B. 84, 
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Madhu Sudan Mandal (1). Theré can, I tell you, be no right of 
private defence, either on one side or om the other, where “both 
parties are evidently aware of what is likely to happen and turn 
out in force. The right of private defence cannot be pleaded by 
persons who, expecting to be attacked go out of their way to 
court an attack. Where the parties of the complainant and 
accused are prepared to fight, it is immaterial-who was the first to 
attack, unless it be shewn that the acoused were acting in the 
exercise of the right of private defence. “If the accused, it was held 
by the Judges at Allahabad not many years ago, [see Queen Empress 
v. Prag Dat (2)], were determined to vindicate their supposed rights 
and engage ina fight with men equally determined to vindi- 
cate them, no question of private defence can arise. It comes to 
this simply, that our law does not permit rival claimants to enter 
in cold blood into batttle to settle a dispute which can be settled 
in a lawful manner. Here you must remember that the occur- 
rence took place on the roth March, six months after the 
last rains had ceased and three months before the next rains were 
expected. There would, therefore, be no pressing necessity for 
the erection of an alung. On the contrary, not only was there 
plenty of time to seek the protection of the police-at the out-post 
a mile distant, but the police were on this spat, if you believe 
them trying to prevent a breach of the peace: there was plenty 
of time to ask the Magistrate at Bash to issue an order under 
section 144 of the Code of Criminal Procedure so as to enable the 
Chero people to put up the alung before the rains, there was 
time, indeed, to bring a suit to establish the right. And what 
was there to prevent them waiting until the Settlement Officer 
arrived and went into the matter on the spot with a view to the 
Record of Rights contemplated? If you find that the accused well 
knew that the right was disputed and would be forcibly contest- 
ed by Iswa, that they nevertheless went in anything like the 
number asserted to exercise the right in the teeth of opposition, 
that there was no necessity or justification in the patent facts for 
their taking the earth and throwing up the alung at the time.in 
question, and that they joined battle in the face even of police- 
remonstrance on the spot, then you should, without hésitation, 
.convict all who participated of rioting.” ` i 

Mr. Norton for the appellants contends that in this passage 
in thé Judge's charge, there is a flagrant misdirection on a point 
of law and that, therefore, the conviction of the appellants cannot 

(1) (1899) L L. E, 36, Galo, 574. (3) (1898) I. L. B. 30 All, 459. 
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stand. He urges that the Judge should not have told the Jury 
that when two bedies of armed men go out to fight a pitched 
battle, defying the representatives of the law that are present, 
and urge them to desist from fighting, the questions of right and 
who are the aggressors are immaterial, but on the contrary that 
the Judge should have directed the Jury to find (1) who were in 
the possession of the pyne about which the fight took place 
(2) by what right they were in possession, and (3) who were the 
aggressors and the attacking party at the time of the occurrence. 
In support of his contention he has cited and relied on the 
following cases: Queen v. Sohun and Samoo (1), Queen v. Mitto 
Sing (2); Queen v. Sachee (3) ; Birjoo Singh v. Khub Lall (4), 
Shunkur Singh v. Burmak Mahto (5), Ganauri Lall Dasv. Queen 
Empress (6), Mohes Sheikh v. Queen Empress (7), Pachkauri v. 
Queen Empress (8), Anant Pandit v. Madhusudan Mandal (9), 
Poresh Nath. Sircar v. Emperor (10), Bepin Behari Guha v. 
Pranakul Majumdar (11), Queen ‘Empress v. Narsang Patha- 
bkat (12), and Queen Empress v. Puhmuthu Tevan (13). Mr. Roy 
for the Crown on the other hand, has replied that the Judge's 
charge contains no mis-direction, that the Judge has correctly 
laid down the law, and that, as no failure of justice has in fact 
taken place in consequence of the alleged misdirection, the con- 
viction of the appellants according to section 537, Criminal 
Procedure Code, should not be set aside. He relies on the cases 
of Queen v. Nowabdee (14), Queen v. Y eolall (15), Queen v. Mana 
Singh (16), Kales Beparee and others (17), Queen Empress v. Prag 
Dat (18), King Emperor v. Kali (19, Emperor v. Kadhu 
Singh (20), and an unreported case, Jairam Mahton v. Emperor 
decided by Mitter and Caspersz JJ. on the 15th July 1907. 
There appears to me to be no necessity to discuss these cases 
atlength. They lay down no general rule. Further, they have 
all been considered and commented on from time to time by the 
different Benches óf this Court, and the facts of each case distin- 
guished. They undoubtedly appear to be conflicting, and Mr. 
‘Norton has suggested that if we do not agree with the law as 


(1) (1885) 3 W. R. Or. R. 59, an (1906) 11 O. W. N. 176, 

(2) (1865) 8 W. B. Or. R. 41. (12) (1890) I. L. R. 14 Bom. 44l. ` 
(B) (1887) 7 W. R. Cr. B.-1132. (18) (1900) I T. E. 24 Mad. 134. 

(4) (1878) 19 OW. R. Or, R. 66 (14) (1864) Gap No W.B Cr R. 11 
(5) (1876) Cr B. 38 W. B. 235. (15) (1867) 7 W. R. Cr. B. 84 

(6) (1889) I. L. E 16 Calc. 206. (18) (1897) 7 W. B Or. R 108 

(7) (1893) I. L. E.'81 Ola. 895. (17) (1878) 1 O. L. B. 531. 

(8) (1897) I. L. B. 24 Calo. 688. (18) (1898) I. I. R. 20 All, 459. 

(9) (1899) I L R.929 Calo. 574. (19) (1901) T. L R. 24 AJ 143 

(10) (1905) I. L. R, 88 Calc. 206. (20) (1903) I. L. B. 24 All, 208. 
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laid down in the cases he has cited, we should make a reference 
toa Full Bench. But we see no reason and consider it un- 
necessay to do so. The law of the Penal Code, however, appa- 
rently—variously interpreted in different sets of circumstances, 
remains the same and we are bound to apply it to the circum- 
stances of the present case according to ourlights. I have no 
doubt that according to the Penal Code no right of private 
defence arises in circumstances such as those of the present case, 
when both parties armed themselves for a fight, to enforce their 
right or. supposed right and deliberately engaged in very large 
numbers in a pitched battle, killing one man and wounding 
others. In such a case, as said in the exactly similar case of Kali 
Beparee (1) where both parties are armed and prepared for battle, 
and it is not shown that they were acting within the legal limits of 
theright of private defence, it does not matter which is the first to 
attack. In the present case, the appellants if they had any right 
of private defence, which in the circumstances in my opinion 
they had not—did not act within the legal limits of such right. 
They did not restrict themselves merely to the use of such force 
as was necessary to resist. trespass. On the contrary, they far 
exceeded their right, if they had any, for they killed a man and 
inflicted serious injuries on others, as has been said in the un- 
reported case of Jatram Mahton v. Emperor :—" The right of 
private defence of property isa restricted right. Section 99 of 
the Indian Penal Code expressly lays down that there is no 
right of private defence in cases in which there is time to have 
recourse to the protection of the public authorities, and it, also, 
lays down that the right of private defence in no case extends 
to doing more harm than is necessary for the purpose of defence. 
Sections 100 to 105 make the right depend on the circumstances 
of each case. No man hasthe right to take the law into his 
own hands for the protection of his person or property, if there 
is a reasonable opportunity of redress by recourse to the public 
authorities. Referring to Hyde v. Grakam Holloway J., in 
Madras High Court Proceedings, 8th January 1873 says: “The 
natural tendency of the law of all civilized states is to restrict 
within constantly narrowing limits the right of self help, and 
it is certain that no other principle can be safely applied toa 
country (like this)........." The right of self help, when it causes, 
or is likely to cause, damage to the person or property of another 
person must be restricted, and recourse to public authorities must 


(1) (1878) 1 C. L, B. 591. 
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be insisted on. If a person -prefers to’use force in order to 
protect „his property, when he.could, for the protection of such 
property, easily have recourse to the public authorities, his use 
of force is made punishable by the Indian Penal Code. : No 
matter what the intention of that person may be, the law says 
that he must not use force in such a case. To hold otherwise 
would be to encourage and put a premium on offences of rioting 
which are so frequent in this part of India. The country would 
in the language of Holloway J.,'" be deluged with blood," if an 
offender who could get relief by recourse to law were allowed 
to take the law into his own hands." 

For these reasons, lam of opinion that there was no mis- 
direction in the charge to the Jury by the Sessions Judge, and 
I would accordingly dismiss the appeal. 

Sharfuddin J.—This is an appeal by the present appellants 
who have been convicted apd sentenced as mentioned by my 
learned brother in his judgment. The trial was held with the 
assistance of a Jury whose unanimous verdict was that all the 
accused were guilty. 

The facts of the case iae been fully discussed by the 
learned Sessions Judge in the heads of his charge to the Jury 
and also dealt with by my learned brother. I need not, therefore, 
repeat them. 

It has been urged on behalf of the appellants that there 
thas been misdirection in the charge on a point, of law, namely 


-that “in the case of a free fight deliberately engaged in by the 


parties, it is wholly immaterial what the rights were or are.” 
And that the misdirection has been further amplified by the 
learned Sessions Judge by directing the Jury " that there can be 
no right of private defence either on one side or the other, when 
both parties are evidently aware what islikely to happen and 
turn out in force. The right of private defence cannot be 
pleaded by persons who expecting to be attacked go out of their 
way to court an attack. When the parties of the complainant 
and the acused are prepared to fight, it is immaterial who was 
the first to attack, unless it be shown that the accused were acting 
in the exercise of their right of private defence." 

- Mr. Norton, counsel for the appellants, cantends that the 
above amounts to a misdirection inasmuch as the learned 
Sessions.Judge was bound to place'before the Jury the evidence 
as to possession ; and.that.this omission has caused a miscarriage 
of justice, for, if the-Jnry. had found possession of his clients 
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'even for a few hours before the occurence, they had a right to 
defend their possession against any aggression by the other side. 

The Indian Penal Code deals with the right of private 
defence in sections 96 to sections 106. Under section 97 "' every 
person has a right subject fo the restrictions contained in 
section 97, to defend his property or that of any other person 
against any act which is an offence falling under the definition 
- of offences mentioned in'that section. One of the restrictions 
under section 99 is that “there is no right of private defence 
in cases in which there is time to have recourse to the protec- 
tion of the public authorities." By the above restriction an 
accused cannot set up'^this right with regard to properties in 
his possession, if he has time to invoke the protection of the 
authorities, In cases of sudden fights where there has not been 
any preparation by either side, a man, no doubt, is within the 
law, if in defending his property he causes such bodily injuries 
to the aggressive party asare allowed by the sections of the 
Penal Code which deal with the right of private defence. 

If the facts of the present case disclose a state of things 
which clearly goes to show that the accused had full knowledge 
of the fact that they would be opposed by the other side, their 
duty, as required by law, would be to have recourse to the 
protection of the authorities, provided there was time, enough 
to do so. If there was time, they had no right to go tothe 
scene of occurrence and thus invite the other side to come and 
attack them. The occurrence is said to have taken place on 
the roth March, 1907, when the Pathuri pyne was quite dry: 
The accused had gone to the place to repair the embankment 
of the said pyne, which embankment is situated on the’ Chero 
side of the pyne. Chero is the village to which the accused 
belong. The opposing party belong to the village Iswa, On 
the date of the occurrence, there was no pressing necessity to 
throw up any earth on the Chero side of this pyne, the juny 
season being some months after the occurrence. 

From facts proved in the case and ‘accepted by the Jury, it 
is clear that the Chero people were fully aware that they would 
be attacked by the Iswa people. The Chero people numbered 
about 400 or soo including about 200 labourers. They were 
armed with swords and /athtes and were led by Kabiruddin 
on horse-back, who had only a whip in his hand. On the ap- 
pearance of such large body of men, the Iswa people also began 
to collect their forces. In the meanwhile two chaukidars started 
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for the Thana, which is only 4 miles from the scene of occur- 
rence, and only a mile from Chero, to give information of a 
likeli-hood of a breach of the peace. On receipt of the informa- 
tion two police constables arrived on the spot before the 
fighting had commenced. In spite of the remonstrances of these 
two constables, fighting began and there was a regular combat. 
This fighting commenced on the Iswa people trying to cross 
the pyne. 

On the above facts, it is clear that the Chero people had 
full knowledge that they would be opposed by the Iswa people, 
and this is evidenced by the fact of their having gone fully 
armed and in such large numbers. An assembly of such a 
large body of men indicates that they had not gone to the spot 
for any peaceful purpose. They knew quite well that they 
would be attacked and they went to the spot to meet force by 
force. The law does not delegate to any private individual 
the functions of those public servants who are specially charged 
with the protection of life and property, and the apprehension 
of offenders. In the present case there having been no pressing 
necessity for repairing the embankment and there being ample 
time to &eek protection of the authorities, the Chero people 
had no right to assemble, as they did, and court an attack by the 
Iswa people. à 

It is contended on behalf of the appellants that facie 
asthe Chero people had arrived on the spot admittedly a few 
hours before the Iswa people, the former had a right to defend 
the continuance of a state of things which, if altered, would have 
disturbed the status guo ante, and that the Chero people having 
arrived there first, were maintaining their right of possession. 
The common object mentioned in the.charge is to support a 
supposed right to take earth from the Pathuri pyne. The ques- 
tion, therefore, is as to whether the Chero people had gone to the 
spot to defend a right or to assert it. It is clear that that they 
had gone to assert that right, or otherwise there would have been 
no necessity of going to the place in such a large body and so 
armed. It is contended on behalf of the appellants that they 
having arrived on the spot first had the right to remain there and 
if disturbed in that right they were entitled to set up the plea of 
the right of private defence. I cannot accept the above proposi; 
tion as such an enunciation of law would be dangerous to the 
ipeace of the country. It would justify a regular race between 
two factions as to who should arrive first, : 


r 
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In the above circumstances, I am of opinion that the learned 
Sessions Judge was right in telling the Jury, that if they found (a) 
that there had been a premeditated fight between the parties ; 
(4) that the remonstrances of the two constables were ineffectual ; 
(c) that there was no pressing necessity to repair the pyne ; and 
(d) that there was ample time to seek the protection of the 
authorities, it was immaterialas to which of the parties was in 
possession, m 

One of thé common objects mentioned in section 141, Indian 
Penal Code, is—' by means of criminal force or show of criminal 
force to any person to take or obtain possession of any property 
or to deprive any person of the enjoyment of the right of way or 
of the use of water or other incorporeal right of which he is in 
possession or enjoyment, or fo enforce any right or supposed right.” 
The expression " to enforce any right or supposed right " suggests 
an opposing party, and hence I find that the accused have been 
charged with rivting with the common object, to wit, to assert by 
force or show of force a supposed right, 


Our attention has been drawn by counsel on both sides to 


various authorities in support of their respective contentions. 
They have:been referred to by my learned brother in his judg- 
ment and I need not discuss them. 

` For the above reasons, I concur with my learned brother and 
dismiss this appeal, i 
N. K. B. Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
ARJU MEA AND ANOTHER 
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ARMAN MEA AND OTHRERS.* 


, Oriminal Procedure Oode (Ac V of 1808), Bec. 145— Titlo— Possession — 
Handing over profits to party. 

In e case under section 145, the Magistrate bas no jurisdiction to enquire 
into the rights of parties, What he has got to look to is the fact'of 'posses- 
sion only. 

A Magistrate in a oase under Seo, 145 passed the following order s=" [ 
further order that if any fruit has been gathered on any of the said Iqnd 


* Orlminal Revision No, 1433 of 1907 against an Order of H. A, Stiest, Esq, 
Bak vision! Magistrate of Hallakendi, Ouchar, dated the 31st September, 1907. 
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attached hy order of this Court, the proceeds of such fruit, minus expenses, shall 
‘be handed over to A;” 

_ Held, there is no authority in section 145 or any other section to justify 
such an order, 


Rule obtained br the First perty. 
Proceedings under Sec, 145 of the Criminal Procedure Code, 
The material facts appear from the judgment. 


Babu Narendra Kumar Basu (for Babu Kamini Kumar 
Chanda j for the Petitioners. 

Mouli Nuruddin Ahmed for the Opposite Party. 

The judgment of the Court was delivered by 

Rampini J.—This is a Rule, calling upon the District 
Magistrate of Cachar and also upon the opposite party to show 
cause why the order of the Sub-Divisional Magistrate of Haila- 
kandi, declaring the and party to be in poeseenon of the land 


` in dispute, should not be set aside. 


The order runs as follows :—" For all the above reasons, I 
thereby order that all the interest of Asu deceased in the said 


^ xi plots (Nos. 248, 250, 259, 621, 626, 502, 511, 489, 564, 326, 


and 474) shall remain in the possession of Arman Mea, or his 
paikasta until or unless he is LEE ousted therefrom - by a 
competent Court. 

«T further order that if any fruit has been gathered on any 
of the said lands attached by order of this Court, the proceeds 
of such fruit, minus expenses, shall be handed ever to Arman 
Mea.” 

Now, it is clear from this order that the learned Sub-Divisional 
Magistrate has not made an-enquiry into what he should have 
enquired into, namely, the fact of actual possession. He has 
written a very long and confused judgment and has devoted 
much time to the discussion of the question of the rights of the 
parties. If, however, he had taken the trouble to read section 
145 of the Code of Criminal Procedure before passing his order, 
he would have learnt that his duty was, not to enquire into the 
nights of the parties, but into the fact of actual possession. He 
has not done so; and in his final order he has not come to any 
finding as to actual possession, He says, "For the above reasons 
I hereby order that all the interest of Asu, deceased, in the said 
‘11 plots shall remain in the possession of Arman Mea, or his 
paikasts.”’ But he does not say that they have been in posses- 
sion before, And then he goes on to say ;—1 further order that 
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if any fruit has been gathered on any of the said lands attached 
by order of this Court, the proceeds of such fruit, minus expenses, 
shall be handed over to Arman Mea." "There is no authority, 
in section 145, Code of Criminal Procedure, or any other pro- 
vision of the Code of Criminal Procedure, to justify such an 
order. 

We, iherefore, set dade the order of the Sub-Divisional 
Magistrate and make this Rule absolute. 
N. K. B. Rule made absolute. 


Before Mr. Fustice Casperss and Mr. Justice Chitty. 
ABDUL RAHMAN 


v. 
THE EMPEROR.* 


Oruninal Procsdwre Code (Act V of 1898), section €76—Order for prosecution — 
Indian Penal Code (Act X LV of 1890), scotion 211—Falso charge, laying of 
—(Üharge laid before the Police—Police report, dirceting charge as false— 
Judicial enquiry, order dirooting— Procedure. 

“A criminal proceeding was instituted bya person before the Police who 
reported the case to be false, and the matter coming on before a Magistrate 
empowered to dispose of Police reports, he made an order making over the oase 
to another Magistrate for judicial inquiry. This Magistrate after holding & 
judicial inquiry as directed submitted & report, upon which the other Magistrate 
made an order to the following effect, ois :— 

“The complainant's charge has been established to be false and henoe no 
process shall be issued against the aocused and the complainant shall be 
proceeded with under section 311, Indian Pensl Oode" and upon prosecution 
of the complainant she was convicted under section 211 of the Penal Oode : 

Hald, that the offence of instituting & falee complaint not having been 
committed before the Magistrate who ordered the proseoution of the petitioner, 
or brought to his notice in the course of judicial proceedings, the prosecution of 
the petitioner was bed and contrary to law and the proceedings must be 
quashed, 

Held also, that the proper course, in. such a case, should have been to direct 
the Police to lodge a complaint. 

Hatbat Khan v. Ths Baperor (1) followed. 

Rule obtained by the Accused. 
Conviction of an offence under section 211 of the Indian 

Penal Code for instituting a false complaint. 

The facts of the case appear from the abstract of the judg- 


ment of the Sessions Judge given below. 


* Oriminal Revision No. 1110 of 1907 against an Order of F. Hoe, Del 
red J of Hooghly, dated the 6th August 1907, affirming that of Ba 
Kar, Deputy Magistrate of Hooghly dated the 17th July 1907. 


(1) (1905) I. L. B, 38 Calc, 80, 
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5 Before dealing with the facts of this case it is necessary to 
deal with four questions of procedure raised by the appellants. 

. 1, That the first information of the charge having been. 
laid by the appellant to the District Superintendent of Police his 
conviction on a charge of having falsely instituted a criminal 
proceeding before the Sub-Inspector in charge of the Thana is 
bad. 

This T is without force. The District Superintendent 
has no power to institute criminal proceedings on complaint. 
The charge laid before him instituted no proceedings. Proceed- 
ings were instituted only when the officer in charge of the Police 
station recorded the appellants information. 

2. Thatthe sanction given for the prosecution is bad in law. 

It is given in the following words : 

"'The complainant's charge has been established to be false 
and hence no process shall be jssued against the accused and the 


‘complainant shall be proceeded with under section 211, Indian 


Penal Code.” This order was passed by the Deputy Magistrate 


‘empowered to dispose of Police Reports. It disposes finally of 


the appellants’ information to the Police, and it formally sanctions 


“his prosecution. It is, therefore, a good and valid order.” 


Babu Dasarathi Sanyal for the Petitioner. 
Mr. Douglas Whites (Deputy Legal Remembrancer) for the 
Crown. 
` The judgment of the Court was delivered by 


Caspersz J.—This is a Rule calling on the Magistrate of the 
‘District to show cause why the conviction and sentence passed 
upon the'petitioner should not be set aside on two grounds, first, 
that the Deputy Magistrate, Babu Khagendra Nath Mitter had no 


jurisdiction to pass an order under section 476, Code of Criminal 
.Procedure, directing the prosecution of the petitioner, and. 


secondly, on the ground that the case was disposed of by the 
Magistrate on the 17th July without hearing the defence ae ona 
date previous to that already fixed by him. 

We do not think it necessary to deal with the second ground 
as in our opinion this Rule must be made absolute on the first 


-ground. The facts of the case are on all fours with the case of 


Haibat Khan v. Emperor.(1) The learned Deputy Legal 
Remembrancer, whom we desired to hear in the matter ofthis 


‘Rule, admits that he cannot distinguish that case from the 


(1) (1905) I. L. R. 38 Calc, 80 
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present case. It is quite plain that the charge preferred 
by the petitioner having been reported to be false, the matter 
was made over to Babu A. K. Mukerjee for judicial inquiry 
and it cannot be said that the offence was committed before 
Babu Khagendra Nath Mitter or brought to his ‘notice in the 
course of judicial proceedings. The proper course, as appedrs to 
us, should have been to direct the Police to lodge a complaint, 
but the procedure actually adopted being contrary to law and the 
reported decision of this Court referred to above, we are con- 
strained to make this Rule absolute and to quash the proceedings. 
The petitioner will be discharged. 
B. M. Rule made absolute. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
DHARMADAS KAWAR AND ANOTHER 


v. 

KING EMPEROR.* 

Sanotion to promeute— Criminal Procedure Code (dot V of 1898 ), seotlons 186, 
470 —Fale imfornation—Indian Penal Coda (Act XLV of 1860) , seotion 
811—Requisitios of sanction—Criminal Procedure Code, section 195 (4). 

A false information was given at the Thana regarding the death of a girl. 
The informant, the chowkidar was directed to be proseonted under sections 182 
and 211 of the Indian Penal Code. 

On an application by the opposite party, the Sessions Judge aanctioned the 
prosecution of two other perons by the following order : — 

‘t There can beno doubt that D. and A. instigated the chowkidar to lodge 
this information, I direst that they be prosecuted under section 311 with the 
cbowkidar :" 

Hold, the sanction was without jurísdication and bad. 

Rule obtained by the Accused. 
Sanction to prosecute. 
The material facts and arguments appear from the judgment. 
Babus Dasarathi Sanyal and Suresh Chandra Mukherji for 
the Petitioners. 3 : i 
Babu Atulya Charan Bose for the opposite Party. 
l C. A. V. 
The following judgment was delivered : 


Rampini J.—This is a Rule to show cause why the order of 
the Sessions Judge dated the 3rd December 1907 directing the 
prosecution of the petitioners for' an offence under section 211, 
Indian Penal Code, should not be set aside. | 


* Orimina] Revision No, 1498 of 1907 aguinst an Order of F, Roe Esq., Bossiona 
Judge of Hooghly, dated the 8rd December 1907, 


ORIMINAL. 
1908. 
January, 22, 9€, 


Jamwary, 9£, 


o 
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CRIN MAL. l The order of the Sessions Judge is as follows : 

1908. “There can be no reasonable doubt that Dharmadas Kawar 
and Awlat Kayal instigated the chowkidar to -logge this infor- 
: ] mation. I direct that they be prosecuted under section arı with 
King Emperor. — Khetra Duby.” 

Ramphri, J, The facts are that false information of the murder of a girl 
m was lodged at the Thanah, by a chowkidar named Khetra Duby. 
The Police made an enquiry and reported the case to be false. 
The Magistrate passed the following order :—" From the evidence 
on record it is clear that the girl died a natural death at her 
husband's place, and I suspect that the girl's father-in-law having 
refused to give her ornaments to her father, the latter wanted to 
make a row, but the gomastha having intervened the ornaments 
were given to the girl’s father and the enemies of the gomastha 
caught hold of this opportunity and induced the chowkidar to 
make a false report to the Police. The case shall be entered false 
and no processes shall be issued against the accused. In his in- 
formation to the Police, however, the chowkidar took all the res- 
ponsibility upon himself. He shall, therefore, for the present be 
alone prosecuted under sections 182 and 211, Indian Penal Code.” 
The complainant Abdul Jabbar then applied directly to the 
Sessions Judge for sanction to prosecute the petitioners Dharam- 
das Kawar and Awlat Kayal who, it is alleged, induced the chowki- 
dar to give the false information to the Police. 
The legality of the Sessions Judge's order is impungned on 
the grounds (1). That if it be a sanction under section 195 (b). 
Criminal Procedure Code, he had no jurisdiction to grant it, as 
no offence under section 211 had been committed in or in relation 
to any proceeding in any Court. (2) That if it be an order under 
section 476, Criminal Procedure Code, it is bad for a similar reason 
and (3) that the order of the Sessions Judge is not in conformity 
with the provisions of section 195, sub-section (4), Criminal 
Procedure Code. These grounds must prevail. The offence, if 
any, was committed before the Police and not before any Court, 
or in the course of any judicial proceeding or of any proceeding 
in any Court. The Sessions Judge had, therefore, no jurisdiction 
to make it, either under section 195 (b) or section 476, Criminal 
Procedure Code. Further in the order not the slightest 
attempt has been made to comply with the provisions of section 
195, sub-section (4). 
It is much to be regretted that more care is not taken i 
‘J udicial officers in the granting of sanction to prosecute for 


Dharmadas Kawar 
t 
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offences against public justice. Much time and labour are at 
present wasted owing to easily avoided irregularities in the grant- 
ing of-such sanctions. . 

We make the Rule absolute and set aside the Sessions Judge's 
order as prayed. 


N. K. B. Rule made absolute. 


Before Mr. 9 ustice Rampini and Mr. Vustice Sharfuddin. 
MAHADEO LAL 


v 


KING EMPEROR." 


Indian Ponal Codo (Ao XLV af 1800), Seos, 417, 511—Attompt at choating 
—Falæ representation to pleader—Damage or harm in mind, reputation 
—Complainant, position of. I 
Where A falely representing himself to be a member of the firm of B, 

whloh firm were clients of a pleader O, went to the pleader and instructed him 

to write & letter on behalf of B, cancelling a certain contract and where O, 

wrote the letter but instead of degpatohing it to the addressee sent it to B's shop 

where the fraud was discovered : 

Hold, the despatch of the letter would have caused injury to the pleader 
in mind and reputation, he would certainly have been likely to lose reputation, 
and perhaps business, if it appeared that he had been negligent and had been 
readily deceived. 

Hold, therefore, that A was rightly convicted of attempt at cheating. 

The prosecutor in all Criminal cases is really the Crown ; the complainant 
merely seta the machinery of the Courtin motion. In a case of cheating, it 
is not necessary that the complainant shonid have been the person deceived. 

Rule obtained by the Accused. 

Conviction for attempt at cheating. 

The facts of the case were as follows : 

On the 23rd September 1907, the accused called at the firm 
of Jagru Balabux and entered into a contract with them for 
delivery of certain piece goods, on behalf of Messrs: Birkmyre 
Bros. Some days later the firm asked for delivery, which was 
refused on the ground that there was no contract. On the rath 
October, the firm caused a letter to be written to Birkmyre Bros. 
through their pleader Babu Srish Chandra Bose of the Presidency 
Small Cause Court tendering price and asking for delivery. Sub- 
sequently on the 24th October 1907, the accused went to Babu 
Stish Chandra Bose and representing himself to be a member of 
the firm, his client, induced him to write a letter to Messrs. 


:  *Onminal Rule No. 1504 of 1907 against the decision of D. H. Kingsford, 
Esq. Ohief Presidency Magistrate, Oaloutta, dated the 20th December 1907. 


ORIMINAL. 


1908, 
Jamuary, 29, 34. 


January, 24. 


^ 
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Birkmyre Bros. cancelling the contract. Srish Babu before des- 
patching the letter grew suspicious and sent it to his clients and 
the fraud was discovered. 

On the 28th October, one Dhanraj, a servant of the firm of 
Jagru Balabux lodged a complaint before the Chief Presidency 
Magistrate and after a Police investigation, the accused was put 
upon his trial for attempting to cheat Babu Srish Chandra 
Bose, convicted and sentenced to undergo rigorous imprisonment 
for one month and to pay a fine of Rs. 5o. 

Hence this Rule. 

Mr. Garth, Mr. Pugh and Babu Manmatha Nath Mookeryee 
for the Petitioner. 

Mr. Sinha and Babu Chandra Sekhar Banerji for the 
Complainant. C. A. V. 

The following judgment was delivered : 


This is a Rule to show cause why the conviction and sentence 
passed on the petitioner by the Chief Presidency Magistrate 
should not be set aside. 

The facts are that the accused arranged a contract for the 
delivery of goods to the complainant's firm by Messrs. Birkmyre 


"Brothers for whom he had no authority to act. The contract 


was repudiated by the latter firm as invalid. The complainant'a 
firm pressed their claim under the contract, and instructed a 
pleader named Srish Babu to write to Messrs. Birkmyre Brothers 
and demand fulfilment. Then the accused finding that his fraud 
in connection with the contract was likely to be discovered went 
to the pleader Srish Babu, represented himself to be a member 
of the complainant's firm, which he was not, and instructed him to 
write a letter in the name of the complainant’s firm to Messrs. 
Birkmyre Brothers stating that the contract which the com- 
plainant's firm had entered into had been cancelled. The pleader 
wrote the letter but before despatching it referred to the com- 
plainant's firm and the accused's fraud was discovered. 

The grounds on which we have been asked to set aside the 
conviction are (1) that the accused has been convicted of attempt- 
ing to cheat not the complainant but the pleader Srish Babu ; 
(2) that the act of the accused did not likely to harm the pleader 
in any way. 

The first of these grounds cannot prevail, because the pro- 
secutor in all criminal cases is the Crown. The Presidency 
Magistrate is entitled to convict an accused of any offence which 
the evidence given before him discloses he has committed. The 
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accused was put on his trial for attempting to cheat the pleader. 
A charge for attempting to cheat the pleader was duly drawn 
up against him. He pleaded to this charge and had every oppor- 
tunity afforded him to defend himself against this charge. 

Then, it would seem to us that his act does amount to an 
attempt to cheat the pleader. He made a very false representa- 
tion to him. He caused him to write a letter to Measrs. Birkmyre 
Brothers which the pleader would not have written if,it had not 
been for the false representation made to him by the accused. 
If this fraud had been successfulit must necessarily have caused 
injury to the pleader in mind and reputation. The pleader would 
certainly have been likely to lose reputation, and perhaps business 
ifit appeared that he had been negligent and had been readily 
deceived by the accused. He might also have found himself 
involved in litigation. We see no reason to interfere. We 
affirm the conviction. We, howevêr, think the sentence may be 
commuted into one of fine. We accordingly commute the 
sentence into one of fine to the extent of Rs. soo in all, or one 
month rigorous imprisonment in default of payment of fine. 


N. K. B. Conviction affirmed ; sentence commuted. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
GOSTHO BEHARI SAHA AND OTHERS 


v. 
KING EMPEROR.* 

Bengal Rwciss Act (VII of 1878 B. O.), Secs. 58,61, 50— Ganja, being wa portes- 
sion of — Sale without lioensae— Coxtravextion of oondition of lioense— Master 
and servant. 

A person who is licensed to sell ganja at one place would be guilty under 
section 50 and not under sections 58 and 61 of the Bengal Excise Aot, if he is 
found to have been in possession of a large quantity of ganja and to have sold 
a part of the game at another place, His servant would in such & case not be 
guilty of any offence, 

Rule obtained by the Accused persons. 

Prosecution under the Excise Aot. 

The facts and arguments appear from the judgment. 

Babus Dasarathi Sanyal and Suresh Chandra Mukerji for 
the Petitioners. 

Mr. Douglas White ( Deputy Legal Remembrancer j for the 

Crown. C. A. V. 
* Oriminal Revision No. 1289 of 1907 against the Order of H. Foster 


District M te of Birbhoom, dated the 28rd July 1907, affirming that be 


Babu Bejoy Mukerji, Deputy Magistrate, dated the 16th June 1907. 
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The judgment of the Court was delivered by 


Rampini J.—The petitioners Gostho Behari Saha and 
Fakira Saha have been convicted of offences under sections 53 
and 61 of the Excise Act, ze, of selling and possessing ganja 
without a license and have been each sentenced to pay a fine 
of Rs, 200 under each section. The first petitioner is a licensed 
vendor of exciseable articles and the second is a servant of the 
first petitioner. 

The Rule was obtained on the following grounds : (1) that the 
District Magistrate, Mr. Foster who heard the petitioners’ appeal 
had, as Collector directed their prosecution, (2) that Fakira as 
servant is not liable forthe act of his employer, (3) that the 
Deputy Magistrate who tried the case should have issued sum- 
monses to the witnesses the petitioners desired to call in their: 
defence, and (4) that the petitioners are not guilty of offences 
under sections 53 and 61 and that the first petititioner Gostho 
Behari should have been convicted only of an offence under 
section 59 of the Act. 

The first of these grounds clearly fails. The appeal was 
heard by Mr. Foster. The prosecution was ordered on the 
report of the Excise Sub-Inspector by Mr. Liddell. The second 
plea must prevail, The accused Fakira was only a servant of 
Gostho Behari. It was Gostho Behari who sold the ganja, 
received the money for it and ordered Fakira to deliver the 
ganja tothe purchaser. Similarly it was Gostho Behari, who 
was found in possession of the ganja. Fakira was in his em- 
ployer's house at the time, but cannot be regarded as having 
been in possession of the ganja. The conviction and sentences 
of the petitioner, Fakira, must, therefore, be set aside. 

The third plea is of no force. The accused were bound 
to bring their own witnesses, the case being & summons case. 
Further, this plea has no substance. The facts are not disputed. 
We have not been told how the petitioners have been prejudiced 
or what evidence they wished to adduce was excluded. 

The last ground is that the petitioner Gostho Behari, 
being a licensed vendor of exciseable articles, sections 53 and 61 
of the Act have no application to him. These sections, it is 
said, apply only to persons other than licensed vendors. Gostho 
Behari was under his license bound to sell ganja only at his shop 
in Sarandi and not at Bolepur, where he sold it. He had a 
perfect right to be in possession of the quantity of the ganja 
found in his shop at Bolepur, and though in selling it there he 
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contravened clause 5 of his license, he broke no condition of 
his license by being in possession of it there. We consider this 
contention must prevail Gostho Behari had no right to sell 
ganja at Bolepore but he was a licensed vendor and, therefore, 
did no more than contravene a condition of his license, for which 
he is liable to a fine of Rs. so under section 59 of the Excise 
Act (See Hmpress v. Nobocoomar Pal (1). In being in possession 
of 130 tolahs of ganja at Sarandi, he broke no condition of his 
license and, being a licensed vendor, has not committed an 
offence under section 61. : 

We accordingly set aside the conviction and sentences passed 
on the petitioners under sections 53 and 61 of the Excise Act. 
The fines imposed on Fakira, if paid, will be returned to him. 
We convict the petitioner Gostho Behari Saha of an offence 
under section 59, Act VII of 1878 B.C., and direct that he do 
pay a fine of Rs 59 or do undergo 15* days! simple imprisonment 
in default. If the fines imposed on Gostho Behari have been 
already paid, the balance of the fines after deducting the fine of 
Rs. 50 now imposed on him, will be returned to him, 


N. K. B. Rule made absolute in part; conviction varted, 
(1) (1881) L L R. 6 Calo, 621. 


CIVIL RULE. 


Before Mr. Justice Mitra and Mr. Justice Casperss. 
SONAULLA SARKAR 


v 


BEAKUL MANDAL.* 


Civil Procedure Code (Act XIV of 1889), Secs, 108, 568 — Rehearing— 
Remand of oase— Trial on moris. 


In an application under Beo. 108 of the Civil Procedure Oode on the grounds 
of fraud and suppression of summons, the Munsiff rejected the application 
holding there was no fraud and no suppression. On appeal the District Judge 
passed the following judgment : 

“This was an application under Beo, 108, Civil Procedure Code, After 
hearing argameuts of pleaders, I am of opinion that this isa fit case for 
remand. Ordered &eoordingly that the appeal be allowed and the suit be 
remanded to the lower Oourt for trial on its merits :” n 

Held, this was not a proper judgment, The case having been in fact tried 
on the merita, the Distriot Judge had no jurisdiction to remand it but should 
have come to a conclusion on the evidenos, 

* Otv Rule No 8488 of 1007 against a decision of 8. N. Huda 


District Judge of Pabna dated the 26th September 1007 reversing bn 
Babu Joti Prasad Chatterji, Munsiff of Serujgange dated the 11th May 1907. 
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Rule obtained hy the Plaintiff. 

Application for rehearing of a case. 

The material facts and arguments appear from the judgment. 
Babu Narendra Kumar Basu for the Petitioner. 

The judgment of the Court was delivered by 


Mitra J.—This is a Rule calling on the opposite party to 
show cause why the order of the District Judge of Pabna and 
Bogra dated the 26th September 1906 should not be set aside on 
the ground that the judgment is not in accordance with law and 
cannot be accepted as such or why such other order should not 
be made as to this Court may seem fit and proper. 

The order of the lower appellate Court was made in a pro- 
ceeding under section 108, Code of Civil Procedure. The 
Munsiff disallowed an application under section 108 of the Code 
made by the defendant asking that the case might be re-heard on 
the ground that summons had not been served on him. The 
conclusion arrived at by the Munsiff was that there was no fraud 
and no suppression of summons. On appeal by the defendant, 
the lower appellate Court remanded the case. The judgment of- 
the lower appellate Court is in these words :—“ This was ao 
application under section 108, Code of Civil Procedure. After 
hearing arguments of pleaders, I am of opinion that this is 
a fit case for remand. Ordered accordingly, that the appeal be 
allowed and the suit be remanded to the lower Court for trial on 
its merits.” As a matter of fact, the case was tried on its merits 
by the Munsiff. It was not decided on a preliminary point. The 
learned District Judge gave no reasons for setting aside the judg- 
ment of the Munsiff. He simply said that this was a fit case for 
remand. We have gone through the papers and we see no reason 
why the lower appellate Court should not come to a conclusion 
on the evidence. We accordingly set aside the order of the 
learned District Judge and direct him to retry the case and give 
reasons for his findings one way or the other. : 

The Rule is accordingly made absolute with costs, one gold 
mohur. 


N, K. B. Rule made absolute. 
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Before Mr. Justice Mitra ana Mr. Justice Casperse. 
MOKHODA DEBI AND ANOTHER 


v. 
UMESH CHANDRA BANERJEE AND OTHERS.* 
Transfer of Property Aot (1V of 1888), Seo. 43— Eoppel— Representation 
—Transfsror—Subsoquont aogwisition of rights. 
The rule of law underlying Beo. 48 of the Transfer of Property Act is 
that, as betweenthe transferor and the traneferos, the transferor cannot plead 


subsequent title to the Jand transferred, if he had induced the transferee to 
pay money for the transfer. The principle is an extension of the rule of 


eatoppel. 

Where a person who had merely a ghatwali interest in certain land, mort- 
gaged it on the representation that it was his faigir and he aubeeqnently got a 
moharari title to it: 

Held, that on & decree for sale upon the mortgage, the mokarari interest 
of the mortgagor passed to the mortgagee. 


Appeal by the Defendants. e 
Suit for possession of land. 


The material facts and arguments appear from the judgment. 

Mr. B. C. Seal for the Appellants. 

Babus Mohendra Nath Roy and Lalit Mohan Banerjee for 
the Respondents. 

The judgment of the Court was delivered by 

Mitra J.—The land covered by this litigation is a portion 
of ghatwalt land which was in the possession of defendant No. 4 
asa Ghatwal. In 1898, he mortgaged the land to the defendants 
Nos. 2 and 3 alleging that it was yaigrr land. The instrument of 
mortgage shows nothing which would indicate that the mortgagor 
had no alienable interest in the land. On the other hand, we 
must presume from the nature of the transaction that there was 
an implied representation by the mortgagor to the mortgagees 
that the property covered by thé mortgage was alienable. It was 
not described in the deed as ghatwali. If it were, we would have 
held that the mortgagees obtained the mortgage with their eyes 
open. The learned Subordinate Judge who has dealt with the 
case in appeal committed an error in thinking that the property 
was described in the mortgage as ghatwalt. Asa matter of fact, 
it was described, as we have said, as ;atrir, which may or may 
not be alienable. 


* Appeal from Ap te Decree No. 807 of 1906 against a decision of Babu 
Durga n Ben, Subordinate Judge, Bankura, dated 18th November 1905 
reversing thatof Babu Upendra Chandra Mookerj, Munsiff of Vishnupur, 
dated 12th November 1904, 
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The mortgagees instituted their suit on the mortgage and 
obtained a preliminary decree on the 17th August 19ori and a 
final decree for sale on the 15th March 1902. In the meantime, 
the mortgagor entered into a contract of sale with the plaintiffs ; 
but no sale took place until the 3oth April 1902. The contract 
of sale had not the effect of conveying the property. It was the 
sale of the 3oth of April 1902 which transferred the property to 
the plaintiffs. 

At the time of the mortgage, the mortgagor had no other 
right than that of a ghateah tenure-holder ; but, on the 30th 
September 1901, the mortgagor obtained a mokarart right from 
the Burdwan Raj, the land having been resumed in the meantime 
and settled with the Raj. The right of the mortgagor to the 
property, as it now exists, dated, therefore, from the 3oth 
September 19or. When, however, the plaintiffs obtained their 
kobala from the mortgagor, the defendant No. 4, the property 
had practically passed to the mortgagee defendants, the appellants 
before us, as the final decree for sale had been made before the 
sale to the plaintifs. The mortgagee defendants purchased the 
property on the 22nd May 1903 and succeeded in obtaining 
possession. 


The defendant No. 1 was a tenant on the land and he plead- 
ed the right of the mortgagee defendants in a suit which was 
instituted for rent against him by the plaintiffs. The plaintiffs 
have now brought this action for possession of the land covered 
by the mortgage and purchased by the mortgagee defendants. 

The first Court came tothe conclusion that the mortgagee 
defendants had right to possess the land by virtue of the mortgage, 
the mortgage-decree and the sale thereunder. The lower appellate 
Court, while holding that the mortgage was good and that the decree 
and the sale were neither fraudulent nor collusive, came to the 
conclusion that the plaintiffs were entitled to the relief claimed 
on two grounds :—first, that it was not made out that the land 
covered by the plaint was identical with the land purchased by 
the mortgagee defendants and, second, that under section 43 of 
the Transfer of Property Act, these’ defendants had not the right 
to resist the plaintiffs. 


As regards the question of identity, the point was not dis- 
tinctly raised in the pleadings. Allthat paragraph 5 of the plaint 
referred to by the Subordinate Judge says is " that the defendant 
No. 2 did not purchase the land at auction.” It is not clear whe- 
ther the plaintiffs intended to say that the land was not identical 
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or that the defendants had not at all purchased the property. 
But it is clear from the proceedings in the suit and the issues 
raised that no question was raised as regards identity. The judg- 
ment of the Subordinate Judge on this point cannot, therefore 
be sustained. : 
As regards the right of the plaintiffs to the land in dispute, 
it is clear, irrespective of section 43 of the Transfer of Property Act, 
that the mortgagee defendants had the right, they having obtained 
a final decree for sale before the purchase by the plaintiffs. That 
right cannot, in our opinion, be defeated by the application of the 
rule laid down by section 43 of the Transfer of Property Act. It 
was a legal right created by a decree which cannot be disturbed 


and the mere fact that the plaintiffs have purchased subsequently ` 


would not, unless the mortgage and the decree were fraudulent; 
defeat the right of the mortgagee defendants. 

As regards the application of se¢tion 43 itself, there was clearly 
such representation made to the mortgagees as would entitle 
them, on the mortgagor obtaining right to the property, to fall 
back on that section. The rule of law which underlies section 
43 of the Transfer of Property Act is that, as between the trans- 
feror and the transferee, the transferor cannot plead subsequent 
title to the land transferred, if he had induced the transferee to 
pay money for the transfer. The principle is an extension of the 
well-known rule of estoppel. True, there is no evidence of actual 
representation ; but, having regard to the nature of the deed and 
the words used in it, we have no doubt that there was such re- 
presentation as would bring the case within the rule of estoppel 
indicated in section 43 of the Act. 

We are, therefore, of opinion that, on both the grounds 
urged before-us, this appeal ought to succeed, and we accordingly 
direct that the decree of the lower Appellate Court be set aside 
and that of the first Court be restored with costs in all Courts. 


N. K. B. Appeal decreed, 
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Before Mr. Sustice Mookerjee and Mr. Fustice Casperss. 


TANTARDHARI SING AND OTHERS 
$ v. 
SUNDAR LAL MISSIR AND OTHERS." 


Sals-certificate, if necessary to bo filed in suit for exabliskmeni of tittle by 
kuotion-pvrokaser—Docroo againsi landlord, if admitsible in eridenos agamst 
tenant, : E 
A purchaser of immovable property at an exeoution sale can establish his 

title by evidence independently of the sale certificate ; a sale-certifioate is not 

ihe title, but merely the titie-deed. ` 
Narayan v. Shamrao (1) and Jagan Nath v, Baidoo (2) followed 
A decree obtained by a person olauming to have a proprietary right to 
certain lands against other persons who set up similar proprietary right to the 


‘same lands, is admissible in evidence against the tenants of the latter who were 


not parties to the suit in which that decree was obtained and who do not claim 
independently of their landlords. 
Tepu Khan v. Rajani Mokun (8) referred to 

Appeal by the Plaintiffs. 

Suits for declaration of title and for recovery of possession. 

The facts of the case appear sufficiently from the judgment. 

Babu Digumbar Chatterjee for the Appellants. 

Babu Foy Gopal Ghosha for the Respondents. 

The judgment of the Court was as follows: 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for declaration of title to a parcel of land and for 
recovery of possession thereof. Their claim was resisted by two 
sets of defendants. The first set of defendants who are thé 
representatives of one Mohadeo Misser set up a proprietary title 
to the land. The second set of defendants set up a tenancy right 
under the first party defendants. 

'The allegations of the plaintiffs were that the disputed lands 
were sold in execution of a decree against Mobadeo and pur- 
chased by them, that they were unable to obtain possession, that 
they brought a suit against Mohadeo and obtained an exparte 
decree, and that in execution of this decree they were placed in 
possession on the 31st March 1900, The plaintiffs further alleged 
that after they had obtained possession they were dispossessed by 
all the tenants acting in collusion with the first party defendants. 


* Appeal from Appellate Decreo Nos, 2484 and 2615 of 1005, against the 
decrees of Babu in Bebary Sen, Subordinate Judge of Mozuffarpar, dated 
the 4th September 1905, m those of Moulvi Khalidur Rahman, Munsif 
of Madhu dated the 6th March 1906 

(1) (1908) L L. B, 37 Bom. 879, - NL 1 TeBe TAT, TAN 
(B) (1898) I. L, B. 25 Calo, 5 
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The Court of first instance found the question of title in favour Ory 
: of the plaintiffs and gave them a decree. Upon appeal the learned i907. 


Subordinate Judge has modified that decision on two grounds, 
He has held frst that as the plaintiffs-have not produced their 
sale certificate, they are not entitled to establish their title by any — 
other evidence ; and secondly that the decree which was obtained Meekériee JH 
by the plaintiffs against the first party defendants is not admissible 
in evidence against the tenants, who were not parties to "ie liti- 
gation in which that decree was obtained. 
The plaintifs have now appealed to this Court and on their 
behalf it has been argued that the judgment of the Subordinate 
"Judge is founded on an erroneous view of the law upon each of 
these two points. In our opinion this contention is well-founded. 
It is settled law that, when a person has purchased immove- 
able property at an execution sale, he can establish his title by 
evidence independent of the sale ceftificate, because as Mr. Justice 
Chandavarkar puts it in the case of Narayan Bhagwan Gandhi v. 
Shamrao Laxuman(1); a sale certificate is not the title, but merely 
the title deed. The same view has been taken by the Allahabad 
High Court in the case of Fagan Nath v. Baldeo (2). In that 
case it was ruled by a Full Bench that it was not incumbent on a 
purchaser at an execution sale which had been duly confirmed to 
produce the certificate of sale in order to entitle him to recover 
possession of the property. It is competent for him to prove this 
purchase a/iundi. The confirmation of the sale in his favour is 
prima facie evidence of his title to the property and is sufficient to 
pass such title to bim, of which a sale certificate, if afterwards 
obtained by him, is merely evidence that the property has:so 
passed. To the same effect are the decisions of this Court in the 
cases of Doorga Narain Sen v. Bansy Madhub  Mosoomdar (3) 
and Zara Prasad Mytee v. Nund Kishore Giri(4) ; and the same 
view has been affirmed by the learned Judges of the Madras High 
Court in Velan v. Kumarasami (5). We agree in this view of the 
law, and hold that the Subordinate Judge ought not to have 
decided against the plaintiffs upon the question of title merely 
because they had failed to. produce their sale certificate. 
The next question which arises is as to the effect of the 
decree obtained by the plaintiffs against the first party defendants. 
In respect of the land covered by that decree, it is obvious acd it 


— 

Tantardhbari Sing 
LA 

Sundar Lal Misir, 


(1) (1908) L L. B. 27 Bom, 879. 3) (1881) I. L B. 7 Calo, 100. 
(3) (1888) I L B 5 All. 808, 4) (1888) 1. L B. 8 Ole, 841, 
.. (5) (1897) I L. R. 11 Mad. 296. 
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operates as res judicata between the plaintiffs on the one hand 
and the defendants, representatives of Mohadeo, on the other. 
So far as the tenant defendants are concerned, the decree is also 
admissible in evidence.as against them. It was held by a Full 
Bench of this Court in the case of Zepu Khan v. Rajani Mohun 
Das(1) that under certain circumstances in certain cases the 
judgment in a previous suit to which one of the parties in the 
subsequent suit is not a party, may be admissible in evidence for 
certain purposes and with certain objects in a subsequent suit. 
Reference may be made to the judgment of Mr. Justice Geidt in 
Abinash Chandra v. Paresh Nath (2), where the grounds and 
limits of this rule are explained. In cases of the description now 
before us the decree between the landlords is undoubtedly admis- 
sible against the tenants ; it is a decree obtained by persons who 
claim to have proprietary right to certain lands against other 
persons, who set up similar proprietary right tothe same lands ; 
as between these rival claimants, the decree sets at reat the question 
of title. The tenants defendants do not claim independently of 
the first party defendants against whom the plaintiffs have obtain- 
ed the decree. If the decree therefore is admissible in evidence 
and operates as res judicata so far as the first. party defendants 
are concerned, it is clear that the decree is at least admissible 
in evidence against the tenant defendants. Upon the second 
point, consequently, we must hold that the judgment of the 
Subordinate Judge is erroneous. 

The result, therefore, is that this appeal is allowed, the decree 
of the Subordinate Judge, in so far as it is against the plaintiffs, 
is set aside, and the case is remanded to him in order that the 
appeal may be reheard. 

We may observe that in respect of some of the lands, in 
dispute, the Subordinate Judge has found that the tenant defen- 
dants have established their right. Our observations, on the 
judgment of the Subordinate Judge do not affect this finding ; 
but this finding cannot be taken to apply to lands to which the 
Subordinate Judge found that the plaintiffs had not established 
their title. When, therefore, after the remand the Subordinate 
Judge deals with the question of the title of the plaintiffs, if he 
finds in favour of the plaintiffs, he will consider whether the 
second party defendants have established the tenancy right 
alleged by them in these lands. 

The costs of this appeal will abide the result. 


(1) (1898) I. L. R, 25 Oalo. 533 (2) (1004) 9.0, W, N, 403. 
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It is conceded that this judgment will govern Appeal 
No. 2645 of 1905 with this difference that in that case the first 
party defendant is not the representative of Mohadeo but of 
Maksudun. l 


A. T. a. Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Casperss. 
KHOBHARI SINGH 


v. 


RAM PROSAD ROY AND ANOTHER.* 


Revexue Salo Law (Aot XI of 1859), Sees, 87, 54— Titles of purchaser, wohon vos 
— Title, whon oomplete—Sale certificate, ovidense of titlo— Purchaser. takes 
subjoot to excwmbrawco— Power of propristor to deal after dafault—Mort- 
gage of non-cuistent property. 

Under section 27 of the Revenne Sale Law the title automatically vesta in 
the purchaser at the revenue sale by reason of the salo and payment of purchase 
money. It becomes complete as soon as the sale became final and conclusive 
even though possession is not obtained. The certificate of sale does not create 
ttle, it is merely evidence of title, 

Textardhari Singh v. Sundar Lal Misser (1) applied. 

The purchaser of a share of an estate under section 54 of the Revenue Bale 
Law takes the share subject to encumbrances which were in existence on the 
date to which the title relates back (that is, the day after that fixed for the 
last day of payment) and wore in force on the date of sale. 

The power of the proprietor to deal with his property is not lost by reason 
of the default in payment of revenue; if no sale was held by the Oollector on 
the basis of such default, a mortgage created by the owner after default is not 
inoperative. E 

Shyam Kumari v. Rameswar Singh (2) referred to. 

A mortgage of non-existent pioperty, though inoperative asa conveyance, 
us operative as an exeoutory agreement, which attaches to the property, the 
moment it is acquired and in equity transfers the beneficial interest to the 
mortgages without any new act dono by the mortgagor to confirm the mortgage.t 


Appeal by the second Defendant. 

Suit to enforce mortgage bond. 

The facts and arguments appear sufficiently from the judg- 
ment of the Court. 

Babu Dwarka Nath Mitter for the Appellant. 

Babu Fogesh Chandra Roy for the Respondents. 


i 


C. A. V. 


* Appeal from Appellate Decree No. $511 of 1905, from the decision of Babu 
Ba Nath Dutt, Subordinate i, a Saran, dated the 6th September 
1 re that of Babu Ambica Oharan Mozumdar, Munsiff of Chapra, 
dated the 23nd July 1901. : 

(1) (1907) 7 C. L. J. 884. (2) (1904) I. L. R. 83 Calo. 27 at 38. 

[1 Bea Baldeo Pariha Bau v. A, B. Aller, (1904) LL.B, 81 Calc, 067— Eop.] 
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The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation, which 
has given rise to the present appeal,is a ten annas eight pie 
share, known as the residuary share, of estate Chak Ramdas 
which bears Towji No. 3144 on the Revenue Roll of the 
Collector of Sarun at Chapra. The plaintiff, respondent, seeks 
to enforce against this property a mortgage, - executed by 
defendant No. 1, while the second defendant, appellant, claims to 
hold the property free of this encumbrance, asa purchaser at 
a sale for arrears of Government revenue. 

The disputed property originally belonged to one Dasarath 
Lal who made default in payment of Government revenue 
on the 12th January, 1902. The share of the estate was con- 
sequently sold by the Collector on the z6th March, 1902, and 
was purchased by the first defendant. Default was made in 
payment of the next instalrhent of revenue, which fell due two 
days later on the 28th March following. On the 23rd April, 
1902, the first defendant executed in favour of the plaintiff, the 
mortgage now in controversy. Itis not disputed that the loan 
was taken to pay the balance of the purchase money due to the 


Collector, and the sum advanced was actually applied for that 


purpose on the 24th April 1902. The mortgage bond was duly 
registered on the 15th May. Meanwhile, the Collector did not 
take any steps to bring the property to sale, although default 
had been made on the 28th March. Onthe 8th June, however, 
fresh default was made in payment of the instalment of revenue 


“due on that date. On the 22nd September, 1902, the share of 


the estate was sold by the Collector, and was purchased by the 
second defendant who is the appellant before this Court. Later 


‘on, he was granted a sale certificate in the form prescribed in the 


Schedule A to Act XI of 1859, in which it was stated that his 
purchase took effect on the oth June, 1902, that is, on the day 
after that, fixed for the last day of payment of that Èist. 

Upon these facts, the Court of first instance held, that the 
mortgage was not enforceable against the share of the estate 
in the hands of the second defendant. Upon appeal, that deci- 
sion was reversed by the Subordinate-Judge, who held that there 


-wasa valid mortgage subject to which the property passed into 


the hands of the appellant. In this view of the matter he gave 
the plaintiff the usual mortgage decree. 

The second defendant has now appealed to this Court, and 
on his behalf the judgment of the Subordinate Judge has been 
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challenged, substantially, on three grounds, namely, first, that 
as the sale-certificate of the mortgagor (defendant No. 1) of the 
plaintiff has not been produced, and asthere is nothing to show 
that such a certificate was at any time granted to him, the 
first defendant never accquired a good and complete title, and 
could not create a valid mortgage; secondly, that as the 
mortgage was created after default had been made in payment 
of the Government revenue, on the 28th March, r9oz, the 
mortgage was not operative as against the purchaser at the 
revenue sale, and, /Arrd/y, that as the mortgage was created ara 
time, when the purchase by the first defendant at the revenue 
sale had not become final and conclusive, the mortgage never 
became operative in law. 

In support of his first contention, it was argued by the 
learned vakil for the appellant, that the certificate of sale granted 


by the Collector to a purchaser at a revenue sale is the basis | 


of his title, and that the title can be proved only by the production 
of the certificate. In our opinion, there is no foundation for 
this contention. The title automatically vests in the purchaser 
by reason of the sale and the payment of the purchase money 
as provided by the Statute. This is obvious from sections 27 


of the Revenue Sale Law which- provides that, upon payment — 


of.the purchase money, and upon expiry of the prescribed 
period, the sale becomes by operation of law final and conclusive. 
The certificate of sale, which it is the duty of the Collector to 
grant to the purchaser does not create title ; it is merely evidence 
of title. The purchaser who has obtained the certificate, becomes 
entitled to delivery of possession of the estate, and he has the 
further advantage that, under section 8 of Act VII of 1868, B.C., 
the certificate is conclusive evidence of regularity in the service 
of certain notices. But no authority has been shewn in support 
of the proposition that the title is created by tbe certificate, 
nor has any intelligible principle been suggested upon which 
such a view could be maintained. The contention that the 
certificate is the only evidence by means of which the title can be 
proved is equally groundless, and is opposed to the decisfon of 
this Court in the case of Zantardhari Singh v. Sundar Lal 
Misser (1), in which it was ruled, that where a sale has been held 
in execution proceeding under the Civil Procedure Code, the title 
of the auction purchaser may be proved independently of the 
sale-certificate, which is not the title, but merely the title deed, 
(D (107) 7 O.1,2,84. x j 
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The same ‘principle is applicable to the case of a revenue sale ; 
in fact, here the position is much stronger, because under section 
314 of the Code of Civil Procedure an order for ‘confirmation of 
the sale has to be made by the Court, whereas under the Revenue 
Sale Act, the sale becomes final and conclusive by operation of 
law. ` We must consequently hold, that the mere fact that a sale- 
certificate was not taken out by the first defendant, or, if taken 
out, was not produced in these proceedings, does not affect his 
title or invalidate the mortgage created by him. We find, more- 
over, from the second paragraph of the written statement of the 
second defendant, that he admits that the first defendant: pur- 
chased at the sale for arrears of revenue, held in March 1902, and 
made default in payment of the June instalment of the revenue, 
This is equivalent to an admission that the first defendant became 
the proprietor by his purchase and incurred the liability to pay 
revenue under section 30 of Act. XI of 1859. There can be no 
possible controversy, therefore, that the title of the plaintiff is in 
no way defective by reason of the omission of the-mortgagor to 
take out a sale certificate and to produce it in the present 
litigation. The first point taken on behalf of the appellant 
consequently fails. 

The second ground urged raises the question, whether the 
mortgage in favour of the plaintiff was vitiated by reason of the 
previous default made in payment of Government revenue on 
the 28th March 1902. The learned vakil for the appellant has 
invited us to answer this question in the affirmative on the 
authority of the decision of this Court in Chomdhry Pogessur v. 
Khetter Mohun (1) and Umatara vy. Uma Charan (a). It was 
ruled in these cases, that when a share of an estate is sold for 
arrears of revenue, a mortgage on such share, executed between 
the date of default and the date of sale, is invalid as against the 
purchaser, and the mortgagee is entitled only to a charge on the 
surplus sale-proceeds after payment of the arrears of revenue. 
In our opinion, neither this rule nor the principle upon which 
it is based, has any application to the circumstances of the 
present-case. In the cases cited, the mortgage was created after 
the date to which the title of the purchaser related back under 
Scheduie A of Act XI of 1859; the principle on which these 
decisions were founded, is that the purchaser under section 54 
takes the property in the condition in which it was on the date 
after default, with effect from which date he -becomes proprietor. 


(1) (1889) I. L. R. 17 Oalo, 148. (T) (1904) 5 C. L, J. 63, 


* 
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This is clear from the case of Bhawan: Koer v. Mathura Perskad (1) 
in which the earlier authorities were reviewed and the principle 
on which they are based, examined, and the true rule was 
held to be, that the purchaser of a share of an estate under 
section 54 of Act XI of 1859, takes the share, subject to encum« 
brances which were in existence on the date to which the title 
relates back (that is, the day after that fixed for the last day of 
payment) and were also in force on the date of sale. If this test 
be applied to the present case, the .contention of the appellant 
proves to be wholly unfounded. No doubt, there was a default 
on the 28th March 1902, but the sale in September was not held 
by reason of that default, and the title of the purchaser did not 
relate back to that date, The Collector, apparently, condoned 
the intermediate default, and if the next default had not been 
made, that is, if whatever was due onthe 8th June 1902, had 
been paid, the sale might never have taken place. It cannot 
be contended that, merely because there was a default on the 
28th March 1902, the power of the proprietor to deal with his 
property was extinguished, and that, although no sale was held 
by the Collector on the basis of such default, a mortgage created 
by the owner was inoperative. As observed by their Lordships 
of the Judicial Committee in Shyam Kumari v. Ramestar 
Sting (2), “ liability to sale is not the same thing as sale, and until 
a revenue aale takes place, the ownership of the estate remains 
as it has been, except so far as the provisions of the Act interfere 
with it; it is always open tothe Collector under section 18 to 
exempt the estate from sale, if the arrears are paid up before 
sale; and it is a matter of common knowledge, that this isa 
power which Collectors exercise freely ; to regard an estate, in 
respect of which default has occurred and which is, therefore, 
liable to sale, as a lost estate would be quite contrary to the 
facts as they exist." : 
_ In the case before us, there was no occasion for the Collector 
to exercise his powers under section 18 of Act XI of 1859 ; he 
took no action whatever on the basis of the default made on the 
28th March 1902. There is no force, therefore, in the contention 
of the appellant that the power of the proprietor to deal with 
the estate was lost by reason of the default in payment of revenue, 
which circumstance, in our opinion, does not by itself invalidate 
the mortgage as against the appellant whose title took effect 
from a much later date. The second ground on which the 


(1) (1907) 7 C. L. J. 1 (25.) (8) (1004) I. L. R. 82 Calo. 27 at 88, 
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judgment of the Subordinate Judge is challenged, cannot conse- 
quently be maintained. 

The third point taken on behalf of the appellant attacks 
the mortgage of the plaintiff on the ground that it was inopera- 
tive in its inception, inasmuch as, on the date on which it was 
created, the mortgagor had not acquired any title to the property 
which he professed to transfer. It was arguéd by the learned 
vakil for the appellant, that on the 23rd April, 1902, the title of 
the first defendant had not been completed, as he had paid 
nothing more than the preliminary deposit required by section 22 
of Act XI of 1859; if he had failed to pay the balance, the sale 
might never have taken effect and even if the balance of the 
purchase money were duly paid, the sale might have been 
annulled upon an appeal preferred to the Commissioner. On 
these grounds, it was contended that the first defendant, when 
he gave the property as secifrity, had no title thereto and no 
authority to deal with it. 

In our opinion, even if all these hypotheses be conceded 
in favour of the appellant, it does not by any means follow, 
that the mortgage is inoperative. As we have already 
explained, after the whole of the purchase-money had been duly 
paid under section 22, the purchase of the first defendant 
became, by virtue of section 27, final and conclusive on the 24th 
May, 1902; there can be no possible controversy that on this 
date the first defendant became proprietor of the share sold 
with effect from the 13th January, 1902. The result is, that 
as soon as the title of the mortgagor became complete, the 
mortgage previously executed, fastened upon that interest and 
from that moment, came into full force and operation. 

The doctrine applicable to cases of this description is 
explained in the leading case of Holroyd v. Marshall (1), which 
arose upon a mortgage of certain machinery and implemente 
described in a schedule to the deed, and all other machinery 
and implements which should, during the continuance df the 
security, be fixed or placed on the premises, in addition to, or 
in substitution for, that specified in the schedule. Upon a Bull 
in Equity by the mortgagee against a judgment creditor of the 
mortgagor who had levied an execution upon the after-acquired 
property, the question arose, who had the bette: title. Lord 
Westbury. L. C. held that the mortgagee -had the preferential 
title on the ground, that ifa vendor or mortgagor agrees to 

` (1) (1863) 10 H. L. O. 191. 
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sell or mortgage property, real or personal, of which he “is not 
possessed at the time, and he receives the consideration for the 
contract, and afterwards becomes possessed of property answer- 
ing the description in the contract, there is no doubt that 
a Court of Equity would compel him to perform the contract, 
and that the contract would in equity, transfer the beneficial 
interest to the mortgagee or purchaser immediately on the 
property being acquired. The same doctrine was applied by Sir 
George Jessel M. R. in Collyer v. Isaacs (1, where that eminent 
Judge observed that a mortgage of non-existent property con- 
stitutes only a contract to transfer the after-acquired property, 
and when the property comes into existence in the future, 
equity fastens upon that property, with the result that the 
contract to assign ripens into a complete assignment [see also 
Tatlby v. Official Recetver (2).] 

The foundation of the doctrine? therefore, is that a mort- 
gage of non-existent property, though inoperative as a con- 
veyance, is operative as an executory agreement, which attaches 
to the property the moment it is acquired, and in equity, 
transfers the beneficial interest to the mortgagee, without any 
new act done by the mortgagor to confirm the mortgage. This 
principle has been traced to two different sources. In some 
cases, reliance is placed on the maxim that equity considers that 
done, which ought to be done. [Wiliams v. Briggs, (3)]. In 
other cases, the aid is invoked of the doctrine of estoppel, and 
itis said, that as soon as the property comes into existence, the 
mortgage operates by way of estoppel, the principle of which is 
explained in section 43 of the Transfer of Property Act [Scott v. 
Clinton (4).] See also Webb v. Austin (5), Sturgeon v. Wing- 
field (6), and Church v. Dalton (7).] which show that where an 
estate by estoppel becomes an estate in interest by the grantor’s 
subsequent acquisition of an estate, the parties and their 
assignees are in the same position as if the estate had been ab 
initio. an estate in interest. The doctrine was elaborately 
examined by Mr. Justice Story in Mitchel v. Winslow (8), and 
the same rule was subsequently adopted by the Supreme Court 
of the United States in Dunham v. Cincinnati (9), Galveston v. 
Cowdrey (10) and Pennock v. Coe (11). 


(1) (1811) 19 Ch. D. 342. (3) (1888) 18 A, O. 528. 
(8) (1877) 11 Rhode Island 476 ; 38 Am. Bop, 518. 
(4) (1876) 6 Bimell 830 ; 31 Fed, Oas, 820. 
(5) (1844) 8 Soott N, R 419. — (8) (1843) 2 Story 690 ; 17 Fed. Oas 597. 
(8) (1848) 15 M. and W. 294. — (9) (1893) 1 Wallace 204. ii 
(7) (1852) 2 fr C, L. B. 249, (10 (I870) 11 Wallace 4£9, 

(11) (1859) 38 Howard 117, 
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We think there can be no possible question, that the rule is 
founded on broad principles of justice, equity and good cons- 
cience, and does not rest upon any peculiar doctrines of English. 
or American Jurisprudence. [Jones on Mortgage, 1904, sec-- 
tions 152, 153 and Jones on Chattel Mortgages, 1894, sec- 
tions 170—175.] The principle was recognized in this country 
so far back as 1850 by the Supreme Court of Calcutta in 
Mackiniay v. Dunlop (1), and was applied by the learned Judges 
of the Allahabad High Court in Bansidhar v. Sant Lai @) 
and Gaya Din v. Rashi Gir (3). : 

It was contended, however, by the learned vakil for the 
appellant, that this principle ought not to be applied to the: 
present case, as here the mortgagor never obtained possession. 
In our opinion, this circumstance makes no difference. The 
title of the mortgagor became complete as soon as the sale 
became final and conclusivé, even though possession was not 
obtained, [Kali Das v. Kankya (4), Mahomed Bubsh v. Hosseini (5) 
and Narayan v. Laxuman (6)] moreover, the mortgage did not 
transfer possession of the share, nor did it purport to do so. - 

What then isthe position of the parties ? The mortgage in its 
inception may be treated as a mortgage in respect of property 
óver which the mortgagor at thetime had not acquired a com- 
plete title; on the 24th May, 1902, however, his title became 
complete and by operation of law related back to a period 
antecedent to the mortgage. On that date, therefore, as between 
the mortgagor and the. mortgagee, there was a valid and 
operative incumbrance on the share of the estate. The title of 
the appellant relates back only to the 9th June, 1902, and, under 
section 54 of Act XI of 1859, he has not acquired any right 
which was not possessed by the previous owner. The mortgage 
is, therefore, enforceable against the property in his hands. 
The third ground taken on behalf of the appellant cannot be 
supported. 

The result is, that all the contentions urged for the appellant 
must be over-ruled and this appeal dismissed with costs. 


^. T. M. Appeal dismissed, 
(1) (1850) 1 Taylor and Bell 498 
(3) (1887) I L. R. 10 All, 183. 
(8) (1908) L L. R. 29 AIL 163. 
(4) (1884) L. R. 11 I. A. 219 ; I. L. B. 11 Oale. 131. 
(5) (1888) L. R. 15 I. A. 81; L L B. 15 Calo. 684. 
(6) (1904) L L B. 30 Bom, 43. 
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v 


MAHARAJ BAHADUR SINGH AND ANOTHER. 


[ON APPEAL FROM THE HiGH COURT OF JUDICATURE AT 
Fort WILLIAM i BENGAL.] 
Land Registration Act (VII of 1870, B.O.)-—Aotion of revexus axthoritics 
wader it— Competency of Oeil Court to direct such action, 

Where the suit was really to obtain an order froma Civil Court which 
would bring about a re-consideration of the order passed by the revenue 
authorities under the Land Registration Act (VII of 1876, B O.) in regard to the 
registration of the name of the plaintiff, as oo-trustee. with that of arother, 
the High Court dismissed the sult, holding that Oivi] Gourt was not competent 
to direct the action of the revenue authorities under that Act: 

Held, that the view taken by the High Court as to the scope of the sult 
and its non-maintainability, was well founded. 


Appeal from a decree of the High Court of Judicature at 
Fort William in Bengal (Prinsep and Harington JJ , February 
Ist, 1904) reversing a decree of the Court of the Subordinate 
Judge of Dinajpur (December 22nd, 1899) and dismissing the 
appellant's suit. 

On December 17th, 1866, a lady called Mahatap Kumari Bibi, 
the paternal grandmother of the appellant and the first res- 
pondent, executed a will ; after making various devises and bequests 
of other portions of her property, she devised the property in suit 
"an 8 annas share of lot Sankarpur Mehal No. 76 on the rent 
roll of the Collectorate " to trustees in trust to " spend the amount 
of profit thereof annually at Sidhyachalji, and for the purpose of 
entertaining our castemen, for repair of temples &c., and for 
other good acts.” By that will she appointed her two sons, 
Rai Luchmipat Singh Bahadur and Rai Dhanpat Singh Bahadur, 
the fathers of the appellant and of the first respondent res- 
pectively, trustees, along with 5 others. Mahatap Kumari Bibi 
died in August 1874. 

In the Collectors Registers, on the death of Mzhatap 
Kumari Bibi, the names of both her sons, Lachmipat and Dhanpat 
Singh, were entered in her place in regard to the said property 
with the following remark :—‘ These two persons are interested 
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(in the properties) as trustees in an 8 annas share under a will of 
their mother to perform religious acts." 

On May 24th, 1886, Lachmipat Singh died. Thereafter his 
son Chhattrapat Singh Dugar, the appellant, applied to have his 
name entered in the Revenue Registers in place of his deceased 
father. That application was granted by the Deputy Collector 
but was rejected on appeal by the then Collector of Dinajpur. 

On May a3rd, 1892, the appellant instituted a suit (No. 445 
of 1892) against bis uncle Dhanpat Singh in the Court of the 
Subordinate Judge of Murshidabad for an account for administra- 
tion of their mother's property and for a declaration in regard 
to the rights of the parties under her will. 

That suit ended in a compromise effected on March 24th, 
1893, which provided miter aha as follows :— 

2. " According to the will of the late Mahtap Kumari Bibi, 
the paternal grandmother ofethe plaintiff, and mother of the 
defendant, an 8 annas share of lot No, 76 Sankarpur has been. 
dedicated to religious purposes ; and in respect of the same the 
names of both of us £e, of the plaintiff and defendant shall be 


and shall continue to remain registered as trustees. The said 


property shall remain in the possession of the defendant ; and 
the defendant shall have the charge of collecting rents for the 
same, institute suits, and do everything in respect thereof ; and 
l,the plaintiff, Chhattrapat Singh, will get from the defendant 
the total amount Rs. 1,200 (twelve hundred)a year out of the 
profits thereof ; and with the same, I shall continue to defray the | 
expenses on account of the temple of the God Bimalanathji, and 
of the temple of Dadaji, of the sadoórata (charitable establish: 
ment for entertainment of mendicants) at Baluchar and other 
purposes. After deduction of the said amount of Rs. 1,200, the 
remaining amount of profits shall be used iby the defendant in 
defraying expenses for Dharamsalas, Sadabraias, &c., at Sidhy- 
achalji, Bhagulpur, Calcutta, Azimganj, &c. Besides the lot 
No. 76, Sankarpur, the name of the defendant shall remain 
registered as trustee in respect of other properties, and they shall 
remain under the supervision of the defendant. 

3. "In the absence of the plaintiff, his heirs, and in the 
absence of the defendant, his heirs who will remain in com- 
mensality with him, will become trustees like them respectively. 
On getting the amounts of profits in the manner aforesaid, they 


and their heirs in succession shall continue to maintain’ the afore- 


said religious acts regularly as aforesaid, iu due order, If any of 


n 
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the parties do not spend the money, that will have been obtained 
for the prescribed purposes, and appropriate the said money, he 
will become personally liable for the said money ; and the other 
party on performing the said acts will realize the same, and 
except that, none of the two parties shall be able to advance any 
claim for account against the other in future. 

On March 24th, 1893 a decree was made in accordance with 
that compromise. In April 1896 the appellant filed a petition for 
registration of his name jointly with the name of Dhanpat Singh 
in the Registration Department of the Collectorate of Dinajpur 
under the provisions of the Land Registration Act, (VII of 1876, 
B. C) but on June 26th, 1897, on objections taken by the first 
respondent, who had succeeded his father Dhanpat Singh, as his 
heir, that petition was rejected, the Deputy Collector holding 
that by the phrase " registration of name " in the above mention- 
ed compromise meant some registration “ other than the regis- 
tration under Act VII of 1876." On appeal, the Collector 
confirmed that order on July 21st, 1897. 

On July ist, 1898, the appellant instituted a suit against the 
respondents in the Court of the Subordinate Judge of Dinajpur 
to recover from them the sum of Rs. 4,100 alleged to be due as 
arrears of the amount payable under the compromise and 
decree in suit No. 445 of 1892. A decree was made in favour of 
the appellant. : 

On July 7th, 1898, the appellant instituted the present suit 
in the Court of the Subordinate Judge of Dinajpur against the 
respondents representing the estate of Dhanpat Singh. The 
plaint after reciting the facts above mentioned alleged that the 
5 persons appointed as trustees by Mahatap Kumari Bibi with her 
two sons having relinquished their office as executors and trustees, 
Dhanpat Singh was managing the affairs of the estate as a 
trustee ; that according to the will dated December 17th, 1866, 
and to the decision in the terms of the compromise in suit 
No. 445 of 1892, the appellant was entitled to, and in posses- 
sion of the Mahal Sankarpur, as a trustee thereof jointly 
with Dhanpat Singh in his lifetime, and since his death, 
with his son the first respondent ; that it was improper for the 
Deputy Collector to reject the appellant’s petition for registration 
of the name of the appellant, and to hold that by the words 
“registration of name" contained in the compromise, the regis- 
tration of name under Act VII of 1876 was not understood ; and 
that thereby the appellant's right and interest in the said trust 
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property had been affected. The appellant prayed for the follow- 
ing reliefs : 

u That the Court may be pleased to pass a decree, declaring 
the plaintiff's right and possession in the 8 annas share of the said 
mahal, lot Sankarpur, as trustee thereof with the defendant after 
determining the same.” ) 

* The Court may be pleased to hold the permission given for 
registration of the name on the petition of the above mentioned 
solenama, made in the Court of the Subordinate Judge of 
Murshidabad and in the decree passed in terms thereof, as [per- 
mission for] the registration of name according to the Registra- 
tion Act VII of 1876 ofthe Bengal Council, and to pass a decree 
declaring the same." 

The respondents in their written statement pleaded inter aka 
that Lachmipat Singh, father of the appellant, had virtually 
renounced his trusteeship, amd that the property in suit ever 
since then and for upwards of twelve years before the suit, had 
been in the sole possession of the father of the first respondent 
and ofthe respondents; that the appellant neyer baving had 
any possession of the mahal, could not have a declaration of his 
possession and title to the same, nor could he have a declaration 
as to the registration of his name under the Land Registration 
Act, as contended, with reference to the terms of the compro- . 
mise; that the respondents were not bound by the compromise ; 
and that the father of the appellant having renounced his trustee- 
ship in his lifetime, the appellant could not be held to bea 
trustee in his place, Of the 12 issues framed it is necessary to 
mention here only the following : 

“6th, With what object and intention was the word 
" mamjari " used in the petition of compromise and decree in suit 
No. 445 of 1892, of the Subordinate Judge’s Court at Murshidabad, 
and what is the meaning of that word in the same ?” 

“yth, Whether the plaintiff has any right to have his (name) 
registered in the Dinajpur Collectorate as a trustee for the 8 
annas share of lot Sankarpur bearing towzi No. 76?” 

“8th, Whether the plaintiff is in possession of the property ? 
If not, can his name be registered ?” 

toth, To what relief, if any, will the plaintiff be entitled," 
On December 22, 1899 the Subordinate Judge delivered his 
judgment. He decided nearly all the issues in favour of the 
appellant, and made a decree in his favour in terms following: 
At is ordered that the suit be decreed with costs in the presence 
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of both the parties; that the plaintiffs right to the disputed 
property as co-trustee jointly with the -defendant be declared ; 


that the plaintiff has right to get from the defendant Rs.-1,200. 


annually from the profits of the said property, and that it be, 
declared that the plaintiff should have possession only in that 
right, that it be further determined that the clause l | 


, “The plaintiffs name will be registered as a trustee in 


respect thereof and will continue to remain so" in the solenama 
means that the plaintiffs name will be registered in respect of. 
the mahal in dispute under the provisions of Act VII of 1876 
of the Bengal Council." 

Against that decree the pavement TT to the High 
Court of Judicature at Fort William in Bengal. The High Court 
(Prinsep and Harington JJ.) delivered its judgment on February 
Ist, 1904 and decided that the Civil Court was not competent to 
direct the action of the revenue *authorities under the Land 
Registration Act ; and that the appellant was not in any way 
entitled to bring the present suit. In the result, the High Court 
set aside the decree of the Subordinate Judge and dismissed the 
appellant’s suit with costs in both Courts. The High Court gave 
for its decision the following reasons, which were approved and 
adopted by their Lordships of the Privy Council in upholding the 
decree of the High Court: . 

“The present suit is really to obtain an order from this. 
Court which would bring about a re-consideration of the order 
passed by the revenue authorities so as to obtain the registration 
of the name of Chhattrapat as a co-trustee with that of Dhanpat.. 

“We may first of all observe, and this is admitted by both. 
the learned pleaders who have appeared in the present case, that 
even if we were inclined to hold in favour of the plaintiff, we are 
not competent to direct the action ofthe revenue authorities 
under the Land Registration Act. The prayer in the suit is also 
for a declaratory order in respect of the plaintiff's right of posses- 
sion in this property as trustee together with the defendant. 

“The Subordinate Judge decreed tbe plaintiffs suit. He 
declared the plaintiff's right im the disputed property as a trustee 
jointly with the defendant and also that the plaintiff had a right 
to get from the defendant Rs. 1,200 annually from- the profits of 
Sankarpur, that the plaintiff should have possession of that pro- 
perty only as a co-trustee, and.he further found for the purposes 
of the solenama that the plaintiff's, claim should be registered in 
respect of the mahal in dispute under the Bengal. land Registrą- 
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tion Act. Now, in regard to the terms of the solenama, we have 
no doubt it was intended that the management of Sankarpur. 
should continue entirely in the hands'of Dhanpat, for it is provi- 
ded that he should remain in posséssion and management of the 
property, and it also provided, apparently on an estimate of the 
probable assets, that Chhattrapat should receive payment of 
Rs. 1,200 annually.- So far, therefore,' there í was no intention in 
either of the parties that there should be any interference with 
the rights Dhanpat had hitherto exercised during the life-time of 
Luchmipat and up to the time of the compromise. The terms 
of the deed in regard to the registration of the plaintiff's 
riame ab co-trustee have given rise to ‘the dispute between the 
parties. 

“Tt seems to us that what was really in contemplation was 
that the rights of co-trustee which were given by the will to 
Luchmipat, the plaintiff's father, and descended to him by inherit-' 
ance in the same way as the deferídant has inherited the rights 
of Dhanpat should bé preserved by some recognition of the 
ópposite-party so as not to interfere with any right of Chhattrapat's 
heirs, or of his own, should it be necessary at any time to assert 
the same. It is not for us to consider what the effect of'the 
fefusal af the revenue authorities to register Chhattrapat’s 
name under the Land Registration Act would be, nor have we 
dny authority, è as has beer dlready pointed out, to direct, if we 
were so inclined, that the revenue authorities should so register 
him on their records: It is sufficient for us to state in the present’ 
case that the deed contemplated tHat there should be no interfererice 
with any act of Dhanpat and, therefore ef Dhanpat’s heirs irí the 
management of the property. We do not of course mean to say: 
that this should restrain the plaintiff: or any one else from taking) 
any action in the case of malversation: But it’ cleaily contem-. 
plated that there should be no interferénce with the legitimate 
éxercise of duties as manager of Sankarpur. There was'no 
necessity for the Subordinate Judge to declare the plaintiff's right 
fo receive an annual allowance of Rs. 1,200 out of the property 
feeing as we are informed, that the' plaintiff simultaneously with 
the present suit, has brought a suit also for the arrears of this’ 
allowance which accrued due for some years put and has obtained 
a decree. 

“The result, therefore, i is that, in our opinion, thie plaintiff 
is not entitled in any way to bring the present ‘suit for which no 
sufficient grounds exist) The decree of the lower Court will, 
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therefore, be set aside, and the suit dismissed with costs in both 
Courts." ` 
. . The aopélagt, thereupon, preferred the present ‘appeal to 
His Majesty in Council. 
. Mr, Ross forthe Appellant :—The High Court mis -conceived 
the nature of the suit and failed to correctly interpret the terms 
pf the “compromise and the decree, dated March 24th, 1893, 
founded thereon, That Court erred in holding that no sufficient 
grounds existed. forthe suit and that the appellant was mot 
entitled to bring it. The appellant was entitled to the relief 
claimed in the plaint. The decree of the Subordinate Judge 
granting the appellant that relief was right. The High Court 
Set aside that decree on insufficient grounds. s 
Mr. DeGruyther for the Respondents was not called upon. 

^. The judgment of their Lordshjps was delivered by 3: 

Lord Macnaghten.—Their Lordships do pot think it neces, 
sary to call upon the respondents. They coneur in the reasons 
stated in the judgment of the High Court. 

Their Lordships will humbly advise His Majesty. that "this 
appeal ought to be dismissed, The appellant will pay the -costs 
of it. : P 
Mr. G. C. Farr- Solicitor joe the Appellents. d 


, Messrs. T. L. Wilson & Co.—Solicitors for the Raponi, 
Ja pT O ` Appeal dismissed, 
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PRESENT: Lord Robertson, Lord Collins, and Str Arthur Wilson: 
PESTONJI -JIVANJI AND OTHERS, 


v. 


EDULJI CHINOY AND OTHERS. 


` [On APPEAL FROM THK Court OF THE JUDICIAL COMMISSIONER, 
HYDERABAD. ASSIGNED Disraicrs.] 


Native Btato— Rast India Company— Cantonment Land—Rights of alionation 
“and management and control of the same in the absence of any treaty. 


The Brigadier of the Hyderabad Subsidiary foroe has no title to any por- 
tion of the territory “of the Nisam „and has no authonrty to make any alie- 
nation thereof in perpetuity. It is the State alone which can make a valid 
grant’ of the land and the Cantonment Authorities have power to regulate tho 
use thereof only.in so far as it may affect the convenient occupation of the 
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Appeal from a decree of the Court of the Judicial Commis: 
sioner, Hyderabad Assigned Districts (December 12, 1901) revers- 
ing a decree of the Court of the Superintendent, Residency 
Bazars, Hyderabad (March 25, 1901). 

The question involved in the appeal was the title to a plot 
of land on which stands a Parsi Tower of Silence, situated in the 
South-eastern corner of the Cantonment limits of Secunderabad. 
'The two Courts below came to different conclusions. 

Mr. Fardine, K. C. and Mr. DeGruyther for the Appellants, 
contended on the evidence that title in the land was in the 
founders, Vicaji and Pestonji, personally. 

Mr. Ross for the Respondents, contended that the appellants 
failed to prove any grant, oral or documentary, by which they 
acquired an exclusive title to the land in question, or any portion 
of it and that the evidence on the record, taken as a whole, 
proved that the property belohg to the Parsi community and not 
to the appellants exclusively. 

Reference was made to section 90 of the Indian Evidence Act 
(1 of 1872). 


The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—The controversy out of which this 
appeal arises lies between various members of the Parsi, com- 
munity, and relates to certain land situated in the Secunderabad 
Cantonment, on a portion of which stands a Parsi Tower of 
Silence. 

In or about the year 1895, the respondents, purporting to 
act on behalf of the Parsi community, resolved to erect on the 
land in question a second Tower of Silence in addition to that 
already there. The appellants objected to this proceeding, 
claiming as descendants, and representatives in title, of the 
original founders. . 

Negotiations for a settlement having failed, the appellants 
filed the present suit. They alleged that the founders were in 
their life-time the owners of the land in question, and that the 
property had devolved upon themselves, and they proceeded 
to complain of the respondents’ encroachment. 

The respondents, who were defendants in the suit, asserted 
that the land had been granted to the whole Parsi community 
for a public purpose, and to enure for the benefit of that com- 
munity generally for all time, by the Cantonment Authority. 

In the Courts in India the defendants further set up, that, 
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if the grant had been to the founders, the latter had subsequently 
dedicated the land. to the purposes of the Parsi community 
generally. It was also contended that a title, good against the 
founders and their representatives, had been acquired by adverse 
possession. On both those points the Courts in India found 
against the defendants, and their Lordships have not been asked 
to review those findings. The sole question discussed: on the 
argument of the appeal was that of the original title to the 
property. 

The Judge who tried the case decided in favour of the 
plaintiffs now appellants, and granted an injunction. On 
appeal the Judicial Commissioner reversed that decision and dis- 
missed the suit. Hence the present appeal. 

The founders, already mentioned, were two btothers, Parsis 
Pestonji Meherji, and Viccaji Meherji, who in 1837 and after- 
wards carried on business as bankers at Hyderabad and in other 
places, It appears from the correspondence that, at about that 
time, they had made up their minds to make Hyderabad their 
home, and they determined at the same time to establish à 
Tower of Silence ; for which purpose it was necessary both to 
obtain the ground on which the Tower could be built, and to 
establish the necessary priests for carrying on the services and 
ceremonies required by the Parsi religion. i 

It is clear that with regard to the establishment of priests 
everything was done by the brothers Pestonji and Viccaji. They 
found the proper persons, and arranged with them to come and 
settle at the spot to be selected. "They undertook the responsi- 
bility for their salaries, though the priests were to be at liberty 
to receive fees for" the performance of ceremonials from other 
Parsis. i 

Pestonji and Viccaji also through their agent at Secun- 
derabad, made all the necessary arrangements for obtaining the 
site required. It is not necessary to examine all the contem- 
porary papers in evidence. The most important document 
relied upon by the plaintiffs is the following : 

"Ijat Asar Balkishta Reddy, Mucaddum of the village of 
Bholuckpore, in the District of Hoosain Saugar, may you be well, 
year 1248 Sal i. e. Fasli, The reason of writing this is that the 
bankers Pestonji and Viccaji having applied and Government 
having sanctioned the grant to them of the hill which is near 
Gattula Naganna Kunta in the Devini Bhavi Kancha ‘within the 
boundary of the said village, for depositing bones, the taluqdar 
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Raja Rang Rao Bahadur has sent orderand therefore it is hereby 
written that you deliver up the said hill to the said bankers 
Pestonji and Viccaji. Note that this is peremptory order i in this 
matter. The date the 25th Rabiul—awal 1254 (i, e. June, 1838). : 

Ibrabim Khan, Naid (In Persian), Peith. Mashirabad." 
This document was held by the Judge who tried the case to be 
a genuine document, a finding for which he assigned cogent 
reasons. The learned Judge who heard the case on appeal 
pointed out a variety of circumstances which he thought threw 
suspicion upon the document. But he did not overrule the 
finding of the first Court that it was genuine. Their Lordships 
see no sufficient reason why they should reject that finding. 

The next document of high importance is the following : 

This is to.certify that the Parsis of Secunderabad have - per- 
mission by order of Brigadier Wahab, C. B, Commanding 
Hyderabad Subsidiary Force to enclose the hil by name 
Nomavunghutt for a burying place, the circumference of which 
is about (18) eighteen hundred feet, and immediately adjoining 
the South end of Nawganah’s garden and near the public Bearer’s 
line in rear of the Cantonment of Secundrabad. 

“ This hill is given for a Tower only to be built on its 
summit, l l i 

l H. F. F. CONSIDINE, 
Assistant Quarter-Master- General, 
| Hyderabad Subsidiary Force, 


“ Assistant Q.-M.-General's Office, 
l Head-quarters Hyderabad 
Subsidiary Force.” 
“ Secunderabad, 15th January 1839.” 

That document was actually obtained on behalf of the two 
brothers, through their agent, but it is. the matter upon which 
the respondents chiefly rest their case. Their contention is that 
that document formed the real root of title to the land in question 
and that by its terms the grant was one to the Parsi community 
-generally and not to the two brothers personally. 
l Before examining these two documents and their iélatiun 
one to the other, it is well to consider, the authority from which 
each document issued, and the relation of those: authorities one 
‘to the other, The first of the two documents clearly was issued 
by an officer of the Hyderabad State, and it purports to express 
a transaction by which the State had assented to the grant 
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of the land‘to the two brothers, and directed possession of it to 
be delivered to them. The second document purports ‘to be’ 
issued “by the authority of the Brigadier Cormanding the 
Hyderabad Subsidiary Force, a force which had its hess quarters 
in the Secunderabad Cantonment. l 
The establishment of the Subsidiary Force, and its modifi- 
cations from time to time, may be collected from. Aitchison’ s 
Treaties, Vol, 8, at and after p. 264, and from the various treaties 
and agreements which follow. It was a Force in the employment? 
of the East India Company, and commanded by the Company's 
Officers, but’ maintained, by agreement, in a Lai Territory | 
for the protection of the Nizam, 
i The research of counsel was unable to discover any treaty 


prescribing the ‘limits of the powers of the Nizam's officers on: 


fhe one hand, and the Military Commander on the other, with 
respect to the management, control and disposition of the 
Cantonment and the land comprised in it. And it appears clear 
that ń no such treaty ever was in existence. 

' When the Ni iram's Goverment admitted a British Force 
within its territory, and allotted to it the Secunderabad Canton- 
inent as its Head-quarters, it no doubt, by necessary implication, ` 
conveyed 'tóthe military authorities all powers of jurisdiction, ' 
control, and management incident to maintaining the efficiency 
and- the decipline of the troops, and the peace and good order 
and convenient use of the Cantonment. But it would be going a 
long way beyond this to hold that the officer commanding the 
troops could be held empowered to alienate, in perpetuity, land 
forming part of the Cantonment, and undoubtedly Hyderabad 
territory, for a purpose wholly unconnected with military require- 
fnents. These considerations must be borne in mind in esti- 
mating the effect of the two documents which have been cited. 

^^ There appears to be no real difficulty i in reconciling the two 
documents, and appreciating their effect. The first, emanating 
from the State, purports to deal with, and enforce, a grant of the 
land by the State to the two founders by name, and ‘the delivery 
of possession to them. The secénd document, emanating from 
the, Cantonment Authorities, does not deal with title or pósses- 
‘sion, but gives permission to use the land, already conveyed, for. 
the particular purpose-of a Tower of Silence, and to enclose the” 
land. ‘These are matters obviously within the discretion of the 
commanding officer, for they might affect the convenient occupa- 
tion of the Cantonment. The effect of the two documents 
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is to show a good title in the founders, and not in the Parsi, 
community. 

What happened afterwards only confirms this view. The 
founders admittedly enclosed the land, aud erected a Tower of 
Silence upon it, at their own expense. About the same time, or 
shortly afterwards, they erected a Fire Temple upon the land 
which they acquired by private purchase, and endowed it. ` 

The evidence as to the possession, management and control 
of the Tower of Silence and of the land on which it stood, shows 
these to have been in the founders. The only question being 
who were the original grantees, the events of the early years, 
after the acquisition of the land and the erection of the "Tower, 
are much more important than those of later years when the 
circumstances of -the parties had somewhat changed: And 
in those early years we find, from the correspondence, that the 
priests referred such difficulties or questions as arose for the orders. 
of the founders, and«obeyed those orders. i 

` The founders certainly, down to the year 1863, bore the 
whole expense of the establishment, and all costs of maintenance 
and repair. During those years the Parsi community were not 
represented by any Committee, or other organization. Therefore 
during those years, the founders had no rivals in respect of 
possession and control, fer the suggested possession and authority 
of the head priest is negatived by his own letters to the founders. 

After 1863, the Parsi community from time totime subscribed 
money in aid of additions and improvements, and from 1882 onwards 


- there was a Committee representing, in some sense, the commu- 


nity. But what happened in these later years can throw but 
little light upon the nature of the grant of, or soon after, 1837. 

. Their Lordsbips are of opinion that the view of the case 
taken by the Judge who tried it was correct. They will humbly 
advise His Majesty that the decree of the Judicial Commissioner 
should be discharged with costs, and that of the Court of the 
Superintendent restored. The respondents will pay the costs 
of this appeal. 

Messrs. Payne and Lattey—Solicitors for the Appellants. f 
Messrs. Lattey and Hart—Solicitors for the Respondents. 


Jw. í Appeal allowed, 
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CIVIL REFERENCE. 


- Before Mr.-Fustice Brett and Mr. Sustice Doss. 
AKSHAY KUMAR SAHA 


v. 
.HIRA LAL DOSADH.* ' 

Prorlgeiat Small Cause Courts Aet. (IX of 1887), Sokedule II. clauses 8— 
‘Judge of the Court of Small Oauses, meaning of, if it moans and 
tnoludes Munsiffe aad oiher Judicial oftcars vested with Small Cause Court 
powers, 

The expresion, “the Jadge of the Court of Small Causes" in clause (8) 
of the Second Schedule of the Provincial Small Onuse Courts Act, must be 
taken to apply olther to the Judge of the Oonrt of Small Causes constituted 
under the Aot or of a Court Invested with the jurisdiction of a Oourt of Small 
Canses, ‘ 

Where, therefore, the Local Gorernmenf purporting to act under clause (8), 
Schedule IT of the Provincial Small Cause Courts Act. by a Notifloation in the 
Official Gaxetto, invested in general terms the Munsiffs of a certain place, with 
authority to exorcise jurisdiction with respect to suits for tho recovery of rent 
of homestead lands up to a certain value, and empowered such Munsiffs to try 
such suits under the Small Cause Oonrt procedure, such Munstffs, if invested 
with the jurisdiction ofa Court of Small Causes, aro competent to entertain 
and try such suits as a Court of Small Causes. 


Reference under section 646B of the Code of Civil Pro- 
cedure. 

The facts material for the purposes of this Report are 
these. l 

In 1907, one Akshay Kumar Saha brought a suit in the 
Second Court of the Munsiff of Sealdah, against one Hira Lal 
Dosadh for the recovery of a sum of Rs. 39-8 as arrears of rent 
of homestead land situated within the local area of the Munsiff's 
jurisdiction. The Munsiffs of Sealdah and Alipore, had pre- 
viously by a Notification (No. 1778 J. D., dated the 21st June, 
1904), in the Calcutta Gasette, been invested by the Local 
Government, under clause (8) of the Second Schedule of the 
Provincial Small Cause Courts Act, with authority to exercise 
jurisdiction with respect to suits. for the recovery of rent of 
homestead lands up to the value of Rs. 50, within the local areas 
of the jurisdiction of such Munsiffs. On the 27th June, 1904, 
Baboo Kunja.Behary.Gupta, before whom .the rent &uit was 
instituted, was appointed Munsiff of the Second Court.of Sealdah, 


* Olvll Reference No. BA of 1908 by O, P, Teachoroft, Esq, District 
Judge, 24-Parganas, dated the 8rd October 1907, 
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and was invested with the jurisdiction" of a Cqurt of Small 
Causes within the local area of the Munsiffi to entertain and 
try suits cognizable by the Small Cause Court upto the value 
of Rs, roo. Accordingly the Munsiff transférred the rent suit 
from his file of ordinary Civil suits to that of Small Cause Court 
suits and tried it as such, and dismissed it on the merits. 

Against this decision, the plaintiff preferred an appeal to the 
District Judge of Twenty-four Perganas, and in the alternative, 


-applied to him to make a Reference to the High Court under 
‘section 646B, to revise and set aside the decision on the ground 


tnteralia, that the Munsiff had no jurisdiction to try the suit as 
a Court of Small Causes, and that the Government Notification 


“was ultravires. The District Judge wrote out a judgment in 


the appeal, but being of opinion, that no appeal layto him, 
referred the case tothe High Court under section 646B of the 
Code of Civil Procedure, expressing his views that the Govern- 
ment Notification was w/fravires and that the Munsiff had no 
jurisdiction to try the suit under Small Cause Courts procedure. 


- His reasons in support of the Reference were couched in the 
‘following terms as embodied in his judgment : 


* This is an appeal in a case tried under, Small Cause Court 
procedure by the Munsiff, and Court, Sealdah, with an alternative 
prayer. for a, Reference to the High Court -under section 646B 
of the Code of Civil Procedure, as an important question of 
jurisdiction was. involved. Before registering the appeal, I 
have heard both sides on the question of jurisdiction. ee: 

Three Notifications in the Calcutta Gasette bear on the 
present question. All appear in the issue of the 29th June, 
1904 at pages 946 and 949 of Part I. By Notification No. 1778 
J.D. the Munsiffs of Alipore and Sealdah were vested under 
clause VIII of the Second Schedule of the Provincial Small 
Cause Courts Act (IX of 1887) with powerto try under Small, 
Cause Court procedure suits forthe recovery of rent of home- 
stead land when the value did not exceed Rs. 5o. By Notifica- 
tion No. 1776 J.D. the Munsiff of the Second Court, Sealdah 
was appointed to be Registrar of the Court of Small Causes 
of Sealdah under section 12 of Act IX of 1887 and was veated 
with power to try suits of Small Cause Court class upto Rs, 20 
within the local limits of the Court of Small Causes of Sealdah. 
By Notification No. 2174 J. D. Babu Kunja Behary Gupta 
who decided the present suit was appointed to be a Munsiff at 
Sealdah and was vested with Small Cause Court powers up to, 
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Rs. roo with respect to that portion of the Munsiffi- lying out: 
side the limits of the jurisdiction of the Small Cause Court 
proper. The position therefore, was that by these Notifications 
the officer in question had Small Cause Court powers up to 
Rs. 20 as Registrar within the limits of the Small Cause Court 
proper and up to Rs. 100 outside those limits and within the 
Mansiffi and special powers in respect of the rent of homestead 
lands up to Rs. so within the Munsiffi. 

The appellant’s argument is that the Notification giving 
special powers in respect of the rent of homestead lands is u/ira 
vires, Act IX of 1887 makes a distinction between Courts of Small 
Causes and Courts invested with the jurisdiction of Courts of Small 
Causes, and that it is only Courts of the former class that can be in- 
vested with special powers under clause 8 of the Second Schedule. 

' Section: 5 of the Act provides for the establishment of Courts 
of Small-Causes. They may be established by the Local Govern- 
ment with the previous consent of the Governor-General in 
Council Section 25 of Act XII of 1887, the Bengal North- 
Western Provinces and Assam Civil Courts Act empowers the 
Local Government to confer upon Sub-Judges and Munsiffs the 
jurisdiction of Judges of Courts of Small Causes. This no doubt 
contemplates the special powers being given to officers personally 
and not by reason of their holding certain posts. Section 32 of 
Act IX of 1887 makes provisions in the case of officers so 
appointed : It puts them on the same footing as Judges of Courts 
-of Small Causes so far as regards the exercise of jurisdiction. 
Section 15 of the same Act prohibits a Court of Small Causes 
from taking cognisance of suits specified in the Second - Schedule. 
Among these suits are suits for the recovery of rent other than 
house rent, but clause 8 of the Second Schedule empowers the 
Local Government to expressly invest a Judge of a Court of Small 
Causes with an authority to exercise jurisdiction with respect to 
suits for rent. If the words “Judge of the Court of Small 
Causes ” include an officer vested under the Civil Courts Act with 
Small Cause Court powers, then the Munsiff in the present case 
had jurisdiction ; if they do not, the Notification 1778 J. D. was 
ulira vires, and the Munsiff had no jurisdiction to try the suit 
under Small Cause Court powers. 

Section 4 of Act IX of 1887 defines a Court of Small Causes. 
It means a Court of Small Causes constituted underthe Act and 
includes any person exercising jurisdiction under the Act in any 
guch Court. The only Courts constituted under the Act are 
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those established under section 5 with the previous consent of 
the Governor-General in Council. The concluding words of 
section 4 will not extend the meaning of officers who have been 
vested with jurisdiction under the Civil Courts Act, for they 
refer only to officers exercising jurisdiction in any such Court 
i.c, a Court constituted under the Act IX of 1887. The con- 
cluding words simply mean that the phrase " Court of Small 
Causes” includes the Judge presiding in the Court. The distinc- 
tion between the two classes of Courts is observed in section 5, 
Code of Civil Procedure. The respondent's pleader argues that 
the Munsiff had jurisdiction because he had been appointed 
Registrar of the Small Cause Court and had under section 12 (3) 
been given power to try Small Cause Court suits up to 
Rs. 20. He argues that because the Munsiff had judicial powers 
as Registrar, he was a Judge within the definition in section 2 
of the Civil Procedure Codep and therefore, he was a Judge of 
Small Cause Courts, and, therefore, his case comes within the 
terms of clause 8 of Schedule IL As a Registrar, with judicial 
powers, he is no doubt a Judge within the meaning of section 2 
of the Civil Procedure Code, but that only makes him a Judge 
of the Small Cause Court, so far as his jurisdiction as Registrar 
extends £e, within the limits of the Court of Small Causes 
proper. It cannot by double interpretation make him a Judge 
of Small Cause Court without those limits, and it would be an 
anomaly that while the Act limits his jurisdiction as Registrar 
to suits the value of which does not exceed Rs. 20, he should by 
reason of the fact that he happens to be Registrar within the 
limits of the Small Cause Court proper be deemed to have 
jurisdiction outside those limits in a class of suits Which the 
Act provides shall not ordinarily be tried eveu by the Judge of 
a Small Cause Court under Small Cause Court procedure. 
Further I am of opinion that even if a Registrar of a Court of 
Small Causes is a Judge of a Court of Small Causes within the 
meaning of clause 8 of the Second Schedule, he could not be 
empowered to try suits under that clause the value of which 
exceeds Rs. 20 seeing that section. 12 of the Act limits his juris- 
diction to that amount, much less then can he as a Munsiff 
merely because he happens also ta be Registrar, be vested under 
that clause with jurisdiction to try suit under Small Cause" Court 
procedure up to.Rs. ṣo. But as I bave said, T. think the powers 
which may be.given - under clause 8 are restricted. to ) Judge of 


Small Cause “Court proper and. cannot be extended” to Officers 
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who have been given Small Cause Court powers under the Civil 
Courts Act. I am, therefore, of opinion that Notification 
No. 1778 J. D. was ultra vires and that the Munsiff had no 
jurisdiction to try this case under Small Cause Court procedure. 

It may be noted that objection was taken in the lower 
Court to the jurisdiction of Court. 

Iaccordingly refer the case under section 646 B., Code of 
Civil Procedure, for orders of the High Court." 

Babu Jnanendranatk Bosein support of the Reference :—The 
Notification is utra vires and the Munsiff had no jurisdiction to 
try the suit under the Small Cause Court procedure. The 
expression, "the Judge of the Court of Small Causes" in 
clause 8 of the Second Schedule of the Act means and refers 
only to the Judge of the Small Cause Court proper, constituted 
under section 5 ofthe Act. Theterm “ Judge” is defined in 
section 6 of the Act, and looking te the provisions of sections 6 
to 11, we find who is meant by the expression. We should 
look to the definition of the term “ Judge” as given in the Act 
in interpreting the expression. A reference to the language 
used in sections 18 to 22 and 31 would make the meaning clear. 
In these sections.the term “Judge” clearly means the Judge 
of the Small Cause Court proper, and there is no reason, why a 
different interpretation should be put upon the expression, when 
used in clause 8 of the Second Schedule. The reason is also 
obvious. Subordinate Judges of ripe and mature experience 
are, as a rule, appointed Small Cause Court Judges, and it 
‘is but reasonable that the Legislature should contemplate 
the vesting of such experienced judicial officers with the power of 
trying rent suits other than house rent, under the Small Cause 
Court procedure. See the observations in Dulal Chandra v. 
Ram Narain (1). 

In the next place, the expression, “ the Court of Small Causes ” 

~ in clause 8, must mean and refer to the Court of Small Causes consti- 
tuted under the Act, and does not include judicial officers vested 
with Small Cause Court powers under the Assam, Bengal and 
North-Western Provinces Civil Courts Act. 'The expression is 
defined in the Act itself. See sections 4 and 5. This restricted 
meaning has been given to the expression by the Bombay High 
Court in the case of Ram Chandra v. Ganesh (a) which has been 
approved by this Court in Dulal Chandra v. Ram Narain (1). 
.. 1) dee LL. B. 81 Calo, 1057 at 1001-002. <., 0. - Jel 
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Section 33 of the Provincial Small Cause Courts Act and 
section 5 of the Code of Civil Procedure also draw a clear distinc: 
Hon between the Court of Small Causes and a Court invested 
with the jurisdiction of a Court of Small Causes. 

And lastly, looking at the dates of the Notification and of 
the appointment of Babu K. B. Gupta as Munsiff of Sealdah -and 
of his being invested with Small Cause Court jurisdiction, and 
looking at the most vague and general terms:in which the Noti- 
fcation is couched, the Munsiff had no authority under the 
Notification. 

[Brett J.—That point does not arise oh the Reference. It 
is a new point altogether, and we cannot allow it to be raised 
here.] = 

` Babu Provas Chuuder Mitter for the Opposite party was 
not called upon. 

The judgment of the Coutt was delivered by 


. Brett J.—In dealing with this Reference we propose to con- 
fine ourselves to the question which is referred to us by the 
fearned Judge for determination. The question whether clause 
(8). of the Second Schedule of the Provincial Small Cause Courts 
Act which provides that "a suit’ for the recovery of rent, other 
than house rent, is excluded from the jurisdiction of a Court of 
Small Causes unless the Judge of the Court of Small Causes has 
been expressly invested by the Local Government with authority 
to exercise, jurisdiction with respect thereto," is confined to the 
Judge of Courts of Small Causes constituted under the Provincial 
Small Cause Courts Act or may be taken to apply to the Judges 
of Courts invested with the jurisdiction of Courts of Small Causés 
under any other enactment. The learned District Judge expresses 
the opinion that the clause of the Schedule is so restricted. 

We have carefully considered the circumstances of the case 
and are of opinion that there are not sufficient grounds to support _ 
the view that it was the intention of the Legislature to restrict 
the clause in the manner suggested. In this case the Munsiff, 
Second Court, Sealdab, was invested with the power to try such 
suits under clause (8) of the Second Schedule of the Provincial 
Small Cause Courts Act by Notification in the Calcutta Gazette 
ofthe 21st June 1904. Section 32 of the Provincial Small Cause 
Courts Act provides that so much of Chapters III and IV as — 
relates to the nature of suits cognizable by Courts of Small 
Causes, applies to Courts invested by or under any enact- 
ment for the time being in force with the jurisdiction of a 
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Court of Small Causes so'far as regards the exercise of that 
jurisdiction by those Courts ; and we think that in order to 
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determine the question before us it is necessary that we Akshay Kamar faba 


should read clause (1) of section i15 with clause (8) of the 
Second Schedule of the Provincial Small Cause Courts Act. So 
read, the section, and clause will run as follow: A Court of Small 
Causes or a Court invested by or under any enactment for the 
time being in force with the jurisdiction of -a Court of Small 
Causes shall not take cognizance of a suit for the recovery of rent 
other than house rent unless the Jud Court of Small 
Causes has been expressly invested byt l Government 
with authority to exercise jurisdiction with respect thereto. So 
read, the expression, * the Judge of the Court of Small Causes," 
iü clause (8) of the Second Schedule must be taken to apply 
either to a Court of Small Causes constituted under the Act or 
to a-Court invested with the jurisdiction of a Court of Small 
Causes. In the case before us the Munsiff who tried the suit 
was a Court invested with the jurisdiction of a Court of Small 
Causes, and we, therefore, Hold that under the ‘provisions of 
clause (8) of the Second Schedule of the Act, read with sections 
1$ and 32 of the Act, he had power to try the suit for recovery 
of the rent of homestead lands. 

The opposite ‘party is in our opinion entitled to the costs of 
this hearing which we fix at two gold mohurs. 


B. M. Reference answered in the negaíme. 


Hira Lal Dosadh. 
Brat. ., 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. ustice Casperss. 
MIRZA SHAMSHER BAHADUR AND OTHERS 


Queste 


KUNJ BEHARI LALL ann oTHERs.* 


Admission in the judgment, when a party oan -questior=—Nerenna survey map. 
acidenos of title—Jnagle and hilly lands—Kjootment, suit for—Onws of 


or WES plaintiff te prove tohat— Possession, oosdirwetire, 
dociriue gf, . 


It is not open to the party to cuir the accuracy of his admission 
contained in the judgment, in tho Court of appeal, If the admission was not 
asa matter of fact made. or if it was substantially different from that it wns 
taken by the Oonrt to be, the proper course for the party is to apply fora 
review of judgment, 

The Revenue Survey maps are ovldenoe of title and possession, and till that 
evidence is rebutted by other evidence of ttle, effect should be given to the 
atate of things as indicated by the Revenuo Survey maps. 

Maharaja Jogadindrs v. The Secretary of Stats (1) referred to, 

In respect of jungle and hilly lands possession must be presumed to be with 
the rightful owner. 

Mahomed Ali Khan v. Khaja Abdul Gunny (2) and Raj Kumar Moy v. 
Gobind Chamder Roy (8) referred to, i 

The character and value of the property, the suitable and natural mode of 
using it, the course of conduct which the proprietor might reasonably be 
expected to follow with a due regard to his own interests —all these matters 
greatly varying, under various conditions, aro to be teken into account in 
determining the sufficiency and effectiveness of possession. 

The plaintiff in an aotion.for ejectment must prove possession, actual or 
constructive, within 13 years before suit, If the condition of the disputed 
property was such that it did not admit of aotual oooupaton, the. presumption 
is that legal possession continued with the rightful owner, and itis suffolent 
for the plaintiff to prove either that the property oontinued in such state 
within 12 years of the suit or that the condition continued up to a date so near 
the 12 years that the natural and probable inference is that the condition of the 
property was similar up to & date within 13 years of the sult, If this is estab- 
Hshed by the plaintiff, the presumption would be that the possession of the 
plaintiff also continued within 19 years of the suit, This presumption. 
however, is rebuttable and the defendant may show that he has been in actual 
occupation of the property or of any portion thereof for more than 12 years 


* Appeal froni Appollato Doorea Ao. Rae pe ta anticis deolaton of 
€. E. Fia Esq, Judge of Gya, dated the Bth November M Se 
ing ibat of Babu Annadas Prod Bagchi, Subordinate is of G 

rd January 1906. 
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before suit, If the presumption is thus~rebntted and the adverse possession of 
the defendant is proyed-in respect of any portion of the papery, the sit of 
the plaintiff must fall to that extent, mis 


Bab PerMad Boin v. Rajendin Kishore Singh (1), Nirarur. Singh Y. * Mund 


Zall Singh (2), Mahomed Ali Khan v. Khaja Abdul Gunny (8), Mohima. Chunder 


Y. Mokash Ohuader (4) and Makammud Awmanulla v, Badan Singh (5), referred to. 
Inxarimxiu v. Upakarath Udayan (0), explainod. 


Where the evidence of possession 1s equally unsatisfactory on both aides, the en 


"presumption may be mado that posscesion was with the irue owner. 


Runje Ham v. Goburdhun Ram (7) referred to. 
Tho doctrine of constructive possesmon applies only in f ES the right- 


ful owrer and must not aa à rule be extended to a wrong doer whose possession 


must be confined to land which he is actually in possession. 
^. Mohini Mohan v. Promoda Nath (8) referred to. 
The priticiple upon which the doctrine of constructive possession is based 
stated, 


Appeal by the Defendants. — * 

Suit for declaration of title and for posseesion. 

The facts of the case and arguments appear sufficiently from 
the judgment of the Court. 


Mr. Casjerss and Babus Umakali Mukerji and Kubwant 
Sakay for the Appellant. 


Mr, O' Kinealy ( Advocate-General) and Babus Ram Olarin. 


Mitra, Lal Mohun Doss, Chandra Sekhar Prosad Singh and 
Prokas Chunder Strkar for the Respondends. 


The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation giving 
rise to this appeal consists of three large tracts of land in the 
kitas called Bharkalwar, Bhaya Bigha and Gordog, which are 
claimed by the plaintiffs respondents as included within their 
Mouzah Baliari, 1345 bighas out of the disputed lands are said 
to be covered by hills and jungles and the remainder, about 206 
bighas, are under cultivation. Out of the latter area 138 bighas 
are situated in Bharkalwar and 62 bighas in Gordog. 

The plaintiffs alleged that at the time of the settlement 
proceedings, the defendants claimed possession of all these lands 


C. A, V 


. under a deed of gift executed in their favour on the 28th April 


1875 by the Maharaja of Deo, a neighbouring zemindar now 
(1) (1860) 19 M,I A. 203 (887). (3) 1860) 8 M. I. A. 199;, > 
(8) (1888) L L. R. 9.Calo. 744; 130. L. B. 

(4) (1888) L L. R, 16 Calo 478; L RISE A $9. 


(6) (1890) I. L. R. 17 Oslo. 187. 
cH ere A. a10; 1. L B, 93 Mad 
(7) (1878) 20 W R. 25 (P. 0... (8) 898) I. L. B, 34 Calo, 256. 
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represented by the 5th and 6th defendants to this suit. The Settle- 
ment Officer held that although according to the Revenue Survey 
maps, the lands of Bharkalwar and Gordog were included in.. 
Mouzah Baliari, they were in the actual occupation of the defen- 
dants. The plaintiffs contend that the effect of this decision of 
the Settlement Officer was practically to place them out of poss- 
ession. They consequently commenced this action for declara- 
tion of title and for recovery of possession. The claim was resisted 
on various grounds amongst which it is sufficient to mention the 
pleas of ah and denial of the title of the plaintiffs. The 
Court of first Stance came to the conclusion that the whole of 
the disputed area was situated within the zemindari of the, 
plaintiffs. Upon the question of limitation, that Court held that 
as regards the lands covered by hills and jungles, the plaintiffs 
were in possession, actual or constructive, within 12 years of the 
suit. As regards the cultivated lands, the Subordinate Judge 
held that the plaintiffs were in possession of the 62 bighas in 
Gordog within the statutory period and that the cultivation . 
by the defendants of these lands commenced about six years, 
before the suit. As regards the 138 bighas in Bharkalwar, how- 
ever, the Subordinate Judge found that the plaintiffs had failed 
to prove their possession within 12 years, and that the undispu- 
ted documentary evidence justified the conclusion that these 
lands had been under cultivation from a period antecedent to 12 
years before the suit. In this view of the matter the Subordi- 
nate Judge made a decree in favour of the plaintiffs for the jungle 
and hilly lands of Bhaya Bigha and the cultivated lands of Gordog 
but dismissed the suit in respect of the cultivated lands of Bhar- 
kalwar. 

The plaintiffs as well as the defendants appealed against this 
decree, the former in respect of the lands the claim to which had | 
been dismissed, and the latter in respect of the lands for which the 
claim had been allowed. The whole question of title and poss- 
ession, therefore, was reopened inthe appeal. At the hearing 
before the District Judge it was admitted on behalf of the defen- 
dants that in default of other evidence of title, the Revenue 
Survey maps must be accepted as evidence of title and possession 
and that according to these maps the lands in dispute appertained 
to mouzah Baliari which was admittedly the property of the plain- 
tiffs. The District Judge, therefore, held that the conclusion: of 
the Subordinate Judge upon the question ‘of title, to all the 
disputed lands must be affirmed. Uponthe question of possession 
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the District Judge held thatin respect ofthe jungle and hilly Orn 
lands the possession must be presumed to be with the original 1907. 
owner, especially as the evidence of the defendants was inadequate — wi Shamsher 
to prove any actual possession over such lands. In respect of the Bahadur 


cultivated lands of Gordog, the District Judge held that the defen- Kunj Behari Lal. 
dants were in possession for about 6 or 7 years, and that the Holida J 
plaintiffs had been previously in possession thereof. As regards —_— 
the cultivated lands of Bharkalwar, the District Judge held that the 

onus was upon the defendants to prove adverse possession for 

more than 13 years, and as they had failed to do so, and as the ào 

possession of the plaintiffs must be presumed to have continued 
until the defendants came into occupation, the title of the plain“ 
tiffs to these lands could not be taken to have been extinguished. 
In this view of the matter, the District Judgeallowed the appeal 
of the plaintiffs and dismissed the appeal of the defendants. The 
result was that the entire claim of the plaintiffs was allowed. 

Against this decree the defendants have appealed to this 
- Court, and on their behalf the decision of the District Judge has 

been assailed substantially on two grounds, namely, /;rs4, that the 
question of title has not been properly investigated inasmuch as 
the District Judge-misunderstood the legal effect of the admission 
which was made before him, and secondly, that upon the question 
of limitation, he ought not to have thrown the burden of proof 
upon the defendants in respect of any portion of the claim. 

In support of his first contention, learned counsel for the 
appellants has contended that there was no intention on the part 
of the defendants to abandon the question of title and that the 
District Judge ought to have determined that point upon the 
whole of the evidence on the record. It is clear however on the 
judgment of the District Judge that the defendants admitted 
that in default of other evidence of title, the Revenue Survey 
map of 1843 must be accepted as evidence of title and possession 
‘and that according to those maps, the lands in dispute apper- 
tained to the zemindari of the plaintiffs. As to the factum of the 
admission, it is not open to the defendants to challenge the accu- 
racy of the statement contained in the judgment of the District 
Judge. Ifthe admission was not as a matter of fact made, or if it 
was substantially different from what it was taken by the District 
Judge to be, the proper course for the defendants was to apply 
for a review of judgment, because the District Judge and he alone 
was competent to state with any approach to accuracy, what was 
the precise admission which had been made before him. - : 
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We must, therefore, proceed on the assumption that the ad- 
mission stated in tbe judgment of the District Judge was as a 
matter of fact made. This admission, it will be observed, is divi- 
sible into two parts. "The first branch of the admission is that in 
default of other evidence of title, the Revenue Survey maps must 
be accepted as evidence of title and possession. This admission 
is in accordance with what must now be taken to be the settled 
law 3s pointed out by their Lordships of the Judicial Committee 
in the case of Maharaja Fagadindra v. The Secretary of State (1), 
where their Lordships affirmed the view taken by this Court 
in the case of Satconrt Ghosh v. The Secretary of State (2), 
that Revenue Survey maps are admissible as evidence of 
possession and consequently of title. The Privy Council state 
that maps and surveys made in India for revenue purposes are 
official documents prepared by competent persons and with such 
publicity and notice to persons as to be admissible and valuable 
evidence of the state of things at the Ame they are made. They 
are not conclusive and may be shown to be wrong, but in the 
absence of evidence to the contrary, they may be properly and 
judicially received in evidence as correct when made. When, 
therefore, in the Court below it was admitted on behalf of the 
defendants that the Revenue Survey maps must be accepted as 
evidence of title and possession, the admission was in accordance 
with settled Jaw. Even if such admission had not been made, 
the District Judge would have been perfectly justified in his 
conclusion that the Revenue Survey maps are evidence of title 
and possession, and that till that evidence was rebutted by other 
evidence of title, effect must be given to the state of Hunde as 
indicated by the Revenue Survey maps. 

The second branch of the admission was that the lands in 
dispute are shown by the Revenue Survey map of 1843 to apper- 
tain to Mouzah Baliari. This was an admission upon a question 
of fact. It has not been snggested before this Court that the 
Revenue Survey map of 1843 does not bear out this statement. 
We must take it, therefore, that the admission upon this part of 
the case was correct and that the Revenue Survey map of 1843 
does show tbat the disputed lands were at the time found to 
appertain to the zemindari of the plaintiffs. The conclusion, 
therefore, seems to us to be irresistible that the finding of 
the District Judge upon the question of title cannot be assailed, 


(1) (1908) L. R. 80 I. A. 44 (58) ; I, L, R. 80 Calc, 291. 
(3) (1894) 1. L, B. 39 Calc. 353 (257). 
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and we must proceed on the assumption that the plaintiffs have 
established their title to the whole of the lands in controversy. 
The second ground urged on behalf of the appellants relates 
to the question of limitation, so far as this question touches the 
jungle and hilly lands of Bhaya Bigha and the cultivated lands of 
Gordog, we are of opinion that the judgement of the District 
Judge cannot be successfully assailed. In respect of the jungle 
and hilly lands, possession must be presumed to be with the 
rightful owner, that is, with the plaintiff in this case. This view 


is supported by the decision of this Court in the case of Mahomed ` 


Ali Khan v. Khaja Abdul Gunny(1) and by the decision of their 
Lordships of the Judicial Committee in Raf Kumar Hoy v. 
Gobind Chunder Roy(2). As regards the cultivated lands of 
Gordog, the District Judge has found that the evidence of the 
defendants themselves establishes that they had no possession of 
these lands at a period earlier than.6 or 7 years before the insti- 
tution of this suit. The plaintiffs, therefore, have not lost poss- 
ession of the cultivated lands in Gordog for more than 6 or 7 
years. There is consequently no bar to their recovery of poss- 
ession so far as these lands are concerned. 

As regards the cultivated lands of Bharkalwar, however, the 
position is different. The District Judge holds that in respect 
of these lands the defendants are bound to prove adverse posses- 
sion for more than 12 years, because the plea that the title of the 
plaintiff has been extinguished by adverse possession, is taken by 
the defendants and it is for them to"establish it. In our opinion, 
this view cannot be sustained. Itis now firmly settled, beyond 
all possibility of.controversy, that the plaintiff in an action for 
ejectment must not only prove his title but also his possession 
within r2 years of the suit. This is clear from the cases of 
Sahib Perlhad Sein v. Rajendra Kishore Singh(3) and Netrasur 
Singh v. Nund Lall Singh (4). The same view was subsequently 

. affirmed by a Full Bench of this Court in the case of Mahomed Alt 
Khan v. Khaja Abdul Gunny (1). Subsequent to the decision of 
the Full Bench, the same view has been reaffirmed by their Lord- 
ships of the Judicial Committee in the cases of Mohkima Chunder 
Mosumdar v. Mokesh Chunder Neoght (5) and Nawab Mahammud 
Armanulla Khan v. Badan Singh (6). 

It was argued, however, by the learned Advocate-General on 
behalf of respondents that the decision of the Judicial Committee 


a) Pert L L. R. 8 Calo. 744. (4) (1860) 8 M. I. A. 199 
(2) (1891) T. L. B 19 Gale, 660, (5) (1888) I.L.R. 16 Onlo, 478 ; 16 L.A. 2; 
(8) (1889) 12 3. 1. A 337. (6) (1829) I, L, B, 17 Calo, 137. 
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in the cases to which reference has been made do not lay down 
any general rule oflaw and must be restricted in their applica- 
tion to the particular circumstances of the case then before the 
‘Court. He further suggested that as a matter of principle, a 
plaintiff who has established his title ought to succeed unless the 
defendant can prove a better title or establish that he has acquir- 
ed a good title by adverse possession which has extinguished the 
title of the plaintiff. We are unable to accept either branch of this 
contention. There can be no question that the rule laid down 
by their Lordships of the Judicial Committee is of general appli- 
cability, and in our opinion, there is good reason for it. The 
plaintiff who brings an action for ejectment has to establish not 
merely that he had title at some remote period antecedent to the 
suit. In order to entitle him to succeed, he must establish 
that he had a valid subsisting title at the date of the institution 
of the suit, in other words, hé has to prove not only that he has 
title, but also that he has been in possession within 12 years 
before the suit. 

This view may at first sight seem to be not quite consistent 
with what is implied in the decision of their Lordships of the 
Judicial Committee in Jnnastmutu Udayan v. Upakarath Uda- 
yan (1). In that case, the plaintiff who sued to eject the defen- 
dant admitted the possession of the latter for seven years, next- 


before the suit, and the defendant produced documentary evi- 
dence of possession. during the preceding five years which was 


exactly similar in kind to the evidence which accompanied his 
possession during the seven years. In these circumstances, 
counsel for the defendant before the Judicial Committee appears 
to have taken upon himself to prove that there was prima facie 
evidence of the possession of the defendant for 12 years, and to 
have contended that this shifted the onus upon the plaintiff to 
show that the possession of the defendant began within 12 years 
of the suit. It was in these circumstances that the Judicial 
Committee held that the documentary evidence of possession 
exactly similar in character to what accompanied the admitted 
possession went back far behind that 2 years in question and that 
this was sufficient to throw on the plaintiff the burden of rebut- 
ting the reference arising from the fact of possession accompanied 
by these dócuments, Their Lordships held upon an estimate of 


"the conflicting evidence that this burden had not been sustained 


by the plaintiff. In fact the case for the defendant was'so strong 
(1) (1809) L, R, 36 L A. 310 ; LL, R 98 Mad, 10, 
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that it was not necessary for him to contend that the fact of the PIN 
admitted possession of the defendant for 7 years was sufficient 1907. 
to throw the burden upon the plaintiff to prove that he had been — ii. Grapher 
in possession within 12 years of the suit. This decision of. the Bahadur 


Judicial Committee cannot consequently be taken to weaken in Kap; Betari Lali. 
any way the effect of the earlier decisions to which we have Mooka J 
already referred. We hold, therefore, that in an action for eject- MR 
ment, the onus is on the plaintiff to prove his title, and to show ` 
that he was in possession and was dispossessed of the disputed 
property within 12 years before the date when he filed the suit. 
The question may, however, and does in fact frequently, 
arise as Lo what is necessary for tbe plaintiff to prove in order to 
establish his possession within 12 years of the suit. The character 
and value of the property, the suitable and natural mode of 
using it, the course of conduct which the proprietor might reason- . 
ably be expected to follow with a dde regard to his own interests, 
all these matters greatly varying, as they must, under various 
conditions, are to be taken into account in determining the suff-. 
ciency and effectiveness of possession. For instance, where land 
has been shown to have been in a condition unfitting it for actual ` 
enjoyment in the usual mode at such a time and under such. 
circumstances that, that state naturally would, probably did cón-. 
tinue until r2 years before the suit, it may properly be presumed 
that it did so continue and that the plaintiffs! possession continued 
also until the contrary is shewn ; see Muhamed Ali Khan v Khafa. 
‘Abdul Gunny (1). In substance, therefore, we have arrived at the , 
conclusion that the plaintiff in an action for ejectment must prove , ` 
possession actual or constructive, within 12 years before suit; If, 
the condition of the disputed property was such that it did not , 
admit of actual occupation, the presumption is that legal posses- . 
sion continued with the rightful owner, and it is sufficient for the | 
plaintiff to prove either that the property continued in such state, 
within 12 years of the suit or that the condition continued up to a, 
date so near the 12 years that the natural and probable inference is , 
that the condition of the property was similar up to a date within , 
12 years of the suit. Ifthisis established by the plaintiff, the; 
presumption would be that the possession of the plaintiff also , 
continued within 12 years of the suit. This presumption, however, , 
is rebuttable and the, defendant may show that he has been in, 
actual occupation of the property or of any portion thereof for: 
more than 12 years before suit. If the presumption is thus rebutted. 


(1) (1883).I. L, B, 9 Oalo, 744,. 


—À 
Miru Bhamshor 
Bahadnur 


t. 
Kun] Behari Lall. 


Mookerjee, J. 


THY CALOUTTA LAW JOURNAL. [Vor. VIT. 


and the adverse possession of the defendant is proved in respect 
of any portion of the property, the suit of the plaintiff must 
fail to tbat extent. 

Now in the case before us, the District Judge has not found 
what was the condition of the land in Dharkalwar at a period 
about 12 years before the date of the institution of the suit. All 
that he has found is that the Survey map of 1843 showsthat at the 
time of the survey the lands were jungle. This, however, does not 
necessarily lead to the presumption that the lands continued 
to be jungle up to the 11th April 1892, within 12 years of which 
date the present action was commenced. We start with the 
possession of the plaintiffs over jungle lands in 1843, but there is 
no finding as to the subsequent condition of the property. 

In these circumstances, it is impossible to support the deci- 
sion of the District Judge upon this part of the case. The 
presumption which he raised in favour of the plaintiff would be 
available only so long as the lands continued to be jungle, The 
presumption, however, would cease to be operative after the 
land was cleared of jungle and was brought under cultivation. 
This part of the case, therefore, must be retried. The District 
Judge must in the first instance direct his attention to the con- 
dition of the land at a period of 12 years antecedent to the suit. 
If he finds that the land at that time was covered with jungle, 
or that at a period not very remote from that time, the land was 
jungle so as to justify the inference that the same condition con-. 
tinued at a time just within 12 years of the suit, the plaintiffs are 
entitled to the benefit of the presumption that they had cons- 
tructive possession as rightful owners. When the District Judge 
deals with this part of the case, he may, if thestate of the eviderice 
justifies it, apply the principle laid down by their Lordships of the 
Judicial Committee in Rusjeet Ram Pandey v. Goburdhtin Ram 
Pandey (1) namely, where the evidence of possession is equally. 
unsatisfactory on both sides, the presumption may be made that 
possession was with thetrue owner. If the District Judge comes 
to the conclusion that the plaintiff has made out a prima facte case 
and is, therefore, entitled to the benefit of the presumption, he will 
next consider whether the defendants have been able to rebut 
that case by their evidence. When he deals with this part of the 
case, regard must be had to the principle of law that a trespasser 
is not entitled to the benefit of constructive possession. Jt was 
ruled by this Court in the case of okini Mohan Roy v. Fromoda 

(1) (1878) 30 W. B, 25. 
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Nath Roy (1) that the doctiine of constructive possession applies 
only in favour of the rightful owner and must not as a rule be 
extended to the wrong doer whose possession must be confined to 
land of which he is actually in possession. 

This rule is substantially identical with the principle enuncia- 
ted by their Lordships of the Judicial Committee in the cases 
of Clark v. Eiphinistone (2, Agency Company vw. Short (3) 
and Secretary of State v. Krishnamont Gupta (4). Inthe first of 
these cases, it was held that as against the rightful owner, the 
possession of a trespasser is available only when there is actual 
possession of the disputed land or overt, or physical act of 
ownership done upon it. The true owner is not affected by 12ea7 
possession of the land or possession which exists only in the 
imagination of the parties. In the second case, the Judicial 
Committee held that when an intruder has relinquished posses- 
sion, the possession so abandoned» leaves the original owner in 
the same position in all respects as he was before the intrusion 
took place. In the third case, the Judicial Committee held that 
when laud in the possession of a trespasser is submerged, the 
possession reverts, in the eye of law, to the original owner. 

The principle, upon which this rule of law is based, was 
elaborately examined by Mr. Justice Story in Clarke v. 
Courteney (5) in which that eminent Judge observed that the 
reason for the rule is plain. Both parties cannot be seised at the 
same time of the same land under dífferent titles, and the law, 
therefore, adjudges the seisin of all which is not in the actual 
occupancy of the adverse party, to him who has the better title. 
If a man enters into land having title, his seisin is not bounded 
by his'occupaucy but is held to be co-extensive with his title ; 
but if a man enters without title his seisin is confined to his pos- 
session by metes and bounds. Where two persons are in posses- 
sion of land at the same time under different titles, the law ad- 
judges him to have the seisin of the estate who has a better 
title. Both cannot be seised. Their seisin follows the title. If 
therefore a mere trespasser without any claim or pretence of title 
enters into the land and holds the same adversely to the title of 
the true owner, it is an ouster or disseisin of the latter, but in 
such cases the possession of the trespasser is bounded by his 
actual occupancy and consequently the true owner is not disseised 
except as to the portion so occupied. It follows consequently 


(1) (1808) I, L. B, 21 Oalc. 250. (8* (1888) 13 App. Cas. 703. 
(8) (1880) 6 App. Cas, 164. (4) (1902 1, L R, 29 Calo, 518. 
(5) (1881) 5 Peters, 819 ; U. 8. 
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that if the true owner be in possession ofa part of the land 
claiming title to the whole, then his seisin extends by construc- 
tion of law to all land which is not in the actual possession or 
occupancy by enclosure or otherwise of the party claiming ad- 
versely as a trespasser or under a defective deed or title. This 
principle has been repeatedly affirmed; See Afunnycutt v. 
Peyton (1); DeBurton v. Young (2) and Smith v. Gale (3). It 
follows consequently that if a plaintiff establishes by evidence, 
direct or presumptive, his possession actual or constructive, of 
the disputed land in Bharkalwar within 12 years of the 
suit, and ifthe defendants are called upon to prove their case 
of adverse posession for over 12 years in respect of any por- 
tion of these lands, the evidence as to their posession must be 
carefully scrutinized. It must be found in respect of each parcel 
of land whether the possession of the defendants has extended 
over I2:years, and such possession if any, must be' actual occu- 
pation. 

The result, therefore, is that this appeal must be allowed in 
part and the decree of the District Judge modified. So far as 
the 1345 bighas of jungle and hill lands and 62 bighas of culti- 
vated lands in Gordog are concerned the appeal must be dis- 
missed and the decree of the District Judge affirmed. So far as 


the 138 bighas of cultivated lands in Bharkalwar are concerned, 


the appeal must be allowed and the decree of the District Judge 
reversed. The case, in so far as it relates to these 138 bighas 
will be remanded to the District Judge in order that he may rehear 
the appeal in accordance with the observations contained in this' 
judgment. 

As regards the costs of this appeal, the respondents have 
succeeded to a substantial extent. They will, therefore, have half 
the coats of this appeal. The other half of the costs of this 
appeal will abide the ultimate reault. ' 

Let the records be sent down at once. 


A. T. M. Appeal allowed th part ; Decree modified. 


(1) (1880) 108 U. B. 833. (2) (1889) 184 U. B, 255. 
(8) (1891) 144 U. B, 536. 
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Before Sir Francis W. Maclean, K. C. I.E, Chief Yustice and 
Mr. Fustice Coxe. 


SASHI KUMAR MIRBAHAR 
v. 
SITANATH BANERJI AND oruzgns.* 


Landlord and tenant —OCeosharer laxdlord—Suit for entire rent— Cosharors mado 
Aefondautt— Malntalnablluy of suit— Landlord, who is—4Asrignos of land 
as well as of arroare of rent. 

A co-sharor landlord is eutitled to maintain a suit for the entire rent, if his 
co-sharers are on their refusal to join as plaintiffs, made defendants in the suit. 

Raja Promesas Nath Hoy v. Reja Ramoni Kanto Roy (1) followed. 

The person to whom the land, the rent for which is claimed, ns also the 
arrears of rent are transferred is an assignee of the whole terest of the landlord 
and is a ‘landlord’ within the Bengal Tenancy Act. 

Mohendra Nath Kalamores v. Koilash Chundra (2) distinguished, 


Suit for rent. . 

Appeals by the Defendant. 

Dr. Priya Nath Sen and Babu Gunada Charan Sen for the 
Appellant. 


Babu Basanta Kumar Bose for the Respondents. 

The material facts and arguments appear from the judgment 
of Maclean C. J. 

The following’ judgments were delivered : 


Maolean C. J.—The first point raised is that the decree was 
wrong inasmuch as it was a decree for the whole rent. The 
conclusive answer to that is the recent decision of the Judicial 
Committee in the case of Raja Promoda Nath Roy v. Raja Ramoni 
Kant Roy (1) delivered on the 11th of December 1907. The 

' case in.this Court is reported in 9 Calcutta Weekly Notes, page 34. 
Then another point was raised, which was not raised in either of 
the Courts below, which was not taken in the grounds of appeal 
in the lower appellate Court, and which perhaps ought not to 
have been allowed to be raised here. It appears that the plaintiff 
is a transferee from the landlord of the land of which the rent is 
sought and also of the arrears of rent. It is a suit for recovery of 
arrears of rent, and the plaintiff says it is governed by Article 2 
of Schedule III to the Bengal Tenancy Act. The defendant says 


* Appeals from Appellate Decrees Nos, 600 and 648 of 1906 nat the 
decision of Babu Pran Krishna Biswas, Subordinate Judge, Paridpar dated the 
20th January 1906 confirming that of Babu Prabha Ohandra Sinha, kunsiff of 
Bhangs, dated the 17th June 1906. 


(1) (1907) 7 O. L, J. 139, (2) (1900) 4 C, W. N. 608. 
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it is governed by Article 110 of the Second Schedule to the Limi- 
tation Act, and he relies upon the case of Mohendra Nath 
Kalamoree v. Kotlash Chundra Dogra (1) But in that case, 
as the plaintiff was not a transferee of the entire interest of 
the landlord, the Court held that he was not a ‘landlord’ within 
the meaning of the Bengal Tenancy Act. But here the plaintiffs 
are transferees of the whole. interest of the landlord and they 
stand in the shoes of the landlord and are *landlord, within the 
meaning of the Bengal Tenancy Act. As I have said, this point 
was not raised in the lower appellate Court, but there is nothing 
in it. 

Both the appeals are dismissed with costs. 

Coxe J.—1 agree. 
N. K. B. 


[Vor. VII. 


Appeals dismissed. 
(1) (1900) H C. W, N, 605. 


Before Mr. Fustice Stephen and Mr. Fustice Mookeerjee. 
HARE KRISHNA MAHANTI 


v. , 
BISHUN CHANDRA MAHANTI AND OTHERS.* 


Ront Recovery Act (X of 1859,) Appeals uader— Proood xre— Civil Procedure Code 
(Act XIV of 1888), Secs, 560, 588—~Applloability of Ciril Procedure 
Code— Aot X af 1859, Seo. 101— Cow plata. Coda— Transfer of brief —Ploadsr 
not named in tahalsdwama— Adjournmeni— Hearing | emparte— Proper 
dora ion. 

Section 560 of the Codo of Civil Procoduro, and by nocossary implication, 
section 588 also, aro applicable to appeals under Act X of 1859 by the operation 
of section 161 of tne Act, 

Quare—Whether the proposition that ‘Act X of 1859 is a complete Code 
in ftsclf" requires modification in viow of tho docision in Amani Singh v Tara 
Nath Mukorjac (1). 

In an appeal before a Distriot Judge, a respondent engaged two pleadcrs. 
On the day of hefring, tho leader being 111 had transferred his brief to another 
pleader whom the Judge declined to hear as his name did not appear in tho 
vakalutnams, The junior not being instructed to argue, applied for a day's 
adjournment to get himself rendy. This was refused and the appeal was decreed 
es parte : 

Hold, the Judge had erroneously exercised his discretion He ought either 
to have allowed the pleader, who appeared, to argne the case or allowed an 
adjournment, making if necessary, an order for costs in favor of the appellant. 

* Ap from Order No. 471 of 1006 against a decision of J. J Platel Esq., 
District Judge of Cutiack dated the 10th September 1006. 

(1) (1883) L. E. 9 I. A. 174. 
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Suit for Accounts. 
Appeal by the Defendant. 


The material facts and arguments appear from the judg- 
ments. 

Babu Provas Chandra Mitter for the Appellant. 

Babu Ram Chandra Masumdar for the Respondents. 

C. ^. V. 

The following judgments were delivered : 

Stephen J.—The plaintiff respondent in this case, a reminder 
sued the defendant, his agent for an account of money received 
by him under section 24 of Act X of 1859. The suit was pro- 
perly brought in the Court of the Deputy Collector of Cuttack, 
and was dismissed. The plaintiff then appealed to the District 
Judge of Cuttack under section 160 of Act X of 1859 when the 
appeal was heard exparte and decreed on 12th March 1906. On 
this the defendant applied for a rehearing under section 560, 
Civil Procedure Code, or for a review of judgment under section 
623. This application was refused by an order of the 16th Sép- 
tember against which the present appeal is brought. 

On the facts two preliminary objections have been made 
before us. The first is that the District Judge had no power to 
entertain the application in which the present order was made : 
the second, that we have no power to hear this appeal. Though 
the points are different they rest on the same ground, namely 
that Act X of 1859 is a complete Code in itself, and that section 
558, under which the District Judge purported to act and section 
588, Civil Procedure Code, under which we are invited to act had 
no application to the case. This contention is supported by the 

‘decisions in Nogendra Nath Mullick v. Mathura Mohan Pasi (1) 
and Radka Madhub Santra v. Lukhi Narain Roy Chowdhry (2), 
in the latter of which cases it is laid down that Act X of 1859 is 
"a complete Code in itself" which words it is suggested must 
be taken to mean that no section of the Code can be taken as 
applicable to a case arising under the Act. I doubt whether, 
in view of the Privy Council decision in Nilmani Singh Deo 
v. Jara Nath Mookerjce (3), it would be right to attach this 
meaning to the words. But it is not necessary to decide this 
question because, as ‘far as the present case is concerned, the 
respondent's contention is answered by a study of the contents 
of the Act itself. It is not disputed that in this case there was an 


(1) (1801) I, L, R. 18 Calc, 368, (3) (1893) I. L. R, 31 Calo, 428. 
(3) (1883) I, L. B. 7 Calo. 306. 
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appeal from the Deputy Collector to the District Judge who now 
represents the zillah Judge, under section 160 of the Act. The 
procedure to be followed before the Judge is provided in section 
161, which runs as follows :—' the rules in force in regard......... 
to the manner in which such appeals are heard and determined, 
and to all proceedings which may be had in respect of such 
appeals, shall be applicable to appeals to the Zilla Judge or Sadar 
Court under this Act” Here the “rules in force" must mean 
the rules ordinarily in force in the District Judge's Court, that 
is, the-contents of the Civil Procedure Code; of these the section 
556 contains rules as to the manner in which an appeal will be 
heard, and if an appellant attends and a respondent does not, an 
appeal will be heard exfarte. Sections 560 and 588 (27) mentidn 
proceedings which may be had in respect of such appeal Con- 
sequently the respondent against whom an exfarte decree has 
been made under section 556 tnay apply to have his case reheared, 
and if he fails, may appeal to this Court. This view is amply 


supported by the judgments in Sadainatk v. Serai Nath (1) 


following as it does the Full Bench decision in the Sudder Dewani 
Adalat Court in Za/lodkar Biswas v. Mokesh Chunder Haldar (2), 
and JViZmoni Singh Deo v. Taranath Mukerjee (3). The result 
is that the decision appealed from was made on an application 
that the Judge had power to entertain, and that we have 
jurisdiction to hear this appeal. 

As to the merits of the case there is not much to be said. 
It is not disputed, when the case came up for hearing on the 8th 
March 1906, the present appellant had two pleaders, a leader and 
a junior. The leader was absent through illness, but had arranged 
that another pleader should do his work. This pleader was 
prepared to appear in the case but had no vakalutnama. The 
junior pleader engaged was not prepared to conduct the case 
relying on the presence of his leader. The result was that the 
Judge refused to hearthe senior pleader who had no vakalut- 
nama, and apparently refused to grant a postponment to the 
junior pleader who was not ready. I think he was wrong not to 
hear the pleader who was wiling to conduct the case. "There 
appears to have been no reason to doubt the good faith of the 


_ request for the substitution of the pleader who was present for 


the one who was absent, and the absence of a vakalatnama was 
not to my mind a reason for proceeding exparte. Under the 


(1) (1901) 1. L, R, 28 Galo. 582, (3) (1861) 8. D. A. Decisions, 144. 
(8) (1882) I. L, B, 7 Calo. 396. 
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circumstances I think too he might well have granted an ad- 
journment for the purpose of enabling the junior pleader to pre- 
pare himself to conduct the case, subject of course to any order 
he saw fit to make as to costs. The learned Judge bases his 
refusal to grant an adjournment on the fact that the case had 
been twice adjourned on the request of the present appellants’ 
pleader. This isso ; but it had otherwise been adjourned 13 
times in 11 months. The adjournments were no doubt unavoi- 
dable but must have been none the less a cause of loss to the 
appellant, and should have inclined him to a favourable recep- 
tion of his application. As it was I consider that the Judge ought 
not to have shut out the appellant from being heard when all 
reasonable steps for his being heard had been taken, and the 
appeal must be allowed with costs here and in the Court below, 
and the original appeal must be reheard. 
The Rule is discharged. . 


Mookerjee J.—The circumstances which have given rise to 
the proceedings now before this Court, are not the subject of 
controversy. The respondents commenced an action under sec- 
tion 24 of Act X of 1859, against the appellant, in the Court 
of the Deputy Collector of Cuttuck, for. an account of sums 
collected by him as their agent. The claim was valued at above 
Rs. 100 and was dismissed by the Court of first instance. The 
plaintiffs preferred an appeal to the District Judge of Cuttuck 
under section 160 of Act X of 1859. The appeal was heard 
exparte and decreed on the r2th March 1906. On the 6th April 
following, the appellant made an application to the District Judge 
to set aside the experte judgment and to re-hear the appeal. 
'This application was dismissed on the 10th September 1906 on 
the ground that there had been laches on the part of the 
appellant and that the evidence' did not establish that he was 
prevented by sufficient cause from appearing when the appeal 
was called on for hearing. The present appeal has been filed 
against this order of the District Judge. — 

A preliminary objection is taken to the hearing of the 
appeal on the ground that the order in question is not appeal- 
able and it is further suggested that the District Judge had no 
jurisdiction to entertain the application for revival. It is argued 
that Act X of 1859 isa Code complete in itself and that the 
appellant is not entitled to the benefit of the provisions of sec- 
tion 560 of the Code of Civil Procedure. If support of this 


position, reliancs is placed upon the cases of Doyal Chandra v.- 


Orv. 


1908, 


Hare Krishnà 
Mahanti 


t. 
Bishan Chandra 
Mahanti. 


Stephen. J, 
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CiviL, Dwarka Nath (1) Nagendra Nath x. Mathura Mohan (2), 
1908 Radhamadhub v. Lukhi Narain (3) and Motunda Bullav Kar v. 
Hare Krishna Bhogaban Chunder (4). In answer to this argument, it is con- 
Mahanti tended on behalf of the appellant that if these cases lay down 
Bishun “Obandra broadly and without any qualification the principle that Act X 
Mahanti, of 1859 is a Code complete in itself in the sense that no provisions 


Meokerjen, J. of the Code of Civil Procedure are applicable to proceedings 
HIR under that Act, they are inconsistent with the decision of their 
Lordships of the Judicial Committee in JVr/mom Singh v. 
Taranath (5); and it is further contended that in any view of 
the matter, section 560 is applicable by reason of the provisions 
of section 161 of Act X of 1859. In my opinion, the second 
branch of the contention of the appellant is manifestly well- 
‘founded and must prevail. As already stated, the appeal in the 
present instance lay from the Deputy Collector to the District 
Judge under section 160 of Æct X of 1859. Section 161 provides 
rules regarding presentation and hearing of such an appeal and 
is to the following effect :—'' The petition of appeal shall be 
written on the stamp paper prescribed for appeals from the 
Subordinate Civil Courts with reference to the amount of value 
of the property involved in the appeal; and the rules in force 
in regard to the time within which appeals from the decisions 
of such Courts may be received, and to the manner in which 
such appeals are heard and determined, and to all proceedings 
which may be had in respect of such appeals, shall be applicable 
to appeals to the Zillah Judge or High Court under this Act.” 
It is obvious, therefore, that if the appeal preferred to the District 
Judge, is to be heard and determined in the manner in whiclt* 
-appeals from the Subordinate Civil Courts are heard and 
determined, section 556 of the Code of Civil Procedure is ap- 
plicable, and under the second paragraph of that section, if the 
appellant attends and the respondent does not attend, the appeal 
shall be heard exfarte in his absence. It is further plain that if 
all proceedings which may be had in respect of appeals from the 
Subordinate Civil Courts may also be had in respect of an appeal 
preferred from a decision of the Deputy Collector to the District 
Judge, section 560 of the Code of Civil Procedure is applicable ; 
and if that section is applicable, the order made by the District 
Judge, if it is one of refusal to re-hear the appeal, is itself 
appealable to this Court under section 588, clause 27 of the Code of 


(1) (1863) Marshall 148. (8) (1893) LL.B, 31 Calo. 428- 
(3) (1891) I. L, R. 18 Calc. 868, (4) (1894) T. L. B, 21 Calc, 514 
(5) (1883) L, B. 9 L A, 174 ; LL, R, 9 Oalo, 395. 
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Civil.Procedure. The view I take of the scope and effect of sec- 
tion 161 of Act X of 1859 isamply borne out by the decision of a 
Full Bench of the Sudder Court in Haladher Biswasv. Makes 
Chandra Halder (1) and by the decision of this Court in Sadi 
Natik v. Serai Natk (2). As pointed out in the earlier case, 
the language of section 161 shows that the Legislature intended 
that appeals under section 160 should be treated in every respect 
as Regular appeals in the Zillah or Sudder Courts, as the case 
may be, and that Act X of 1859 haying given the right of appeal 
to these Counts, intended to leave the Courts to deal with the 
appeals according to their own forms and mode of procedure 
and to place no sort of restriction upon the action of the laws by 
which the decisions of these Courts are ordinarily governed. 
If this view of the scope of section 161 is well-founded, as I 
think it plainly is, there can be no possible controversy as to the 
applicability of sections 556 and so of the Code of Civil Pro- 
cedure. In this view of the matter, it is unnecessary to deal at 
length with the first branch of the contention of the appellant 
which raises the question, whether the proposition that Act X 
of; 1859 is a complete Code in the sense that no provision of 
the Code of Civil Procedure is applicable to proceedings there- 
under, may not require to be qualified in view of the decision 
of the Judicial Committee in Wrhnont Singh v. Taranath (3). 

As regards the merits of the present appeal, there can, I 
think, be no reasonable doubt that the appellant is entitled to 
succeed. It appears that the appeal was preferred on the 29th 
April 1905 and was not heard till the 8th March 1906. Various 
dates for hearing were fixed from time to time and there appear 
to have been sixteen intermediate adjournments, twelve of which 
were made to suit the convenience of the Court, two for the 
convenience of the appellant and two for the .benefit of the 
respondents. It appears that the present appellant who was the 
respondent in the appeal before the Judge, originally entered 
appearance through a pleader Babu G. C. Roy. Later on, he 
engaged a senior pleader, Babu Gokulanundo Chowdhury to argue 
the case. When the appeal was called on for hearing, it was 
represented to the Court that Babu Gokulanundo could not attend 
on account of illness and that he had transferred his brief to 
another pleader, Babu Pitbas Patnaik who appeared and offered 
to argue the case on behalf of the respondent. The Judge 


(1) (1861) Bengal 8nddar Decision, Vol I p. 144, 
(2) (1901) I, L. B. 38 Galo, 532. (8) (1833) I.L RB, 9. Oalo. 3965. 
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declined to hear him as his name did not appear on the vakalat- 
namah. The pleader through whom the respondent had origin- 
ally entered appearance stated that he had no instructions to 
argue the appeal, but if the case was adjourned for a day he 
would be ready. The Judge declined to adjourn the case and the 
result was that the appeal was heard exparte and the judgment of 
the Court of first instance was reversed. In my opinion, the 
course which was adopted by the Court was not in the interests 
of justice and that either the pleader who offered to argue the 
case should have been heard or an adjournment ought to have 
been granted to enable the respondent to be properly represented. 
Under the circumstances .stated, the appellant would have been 
amply protected if the learned Judge had made a suitable order 
for costs in his favour. In my opinion, it is not at all desirable 
that cases should be disposed of in this manner without hearing 
one of the parties when if is manifest that he and his legal 
advisers had dona fde made every effort to be represented before 
the Court. 

The appeal, therefore, must be allowed and the order of the 
Court below discharged; the exfarte decree made on the 12th 
March 1906 is set aside and the appeal beforefhe District Judge 
will be reheard after reasonable opportunity has been given to 
the present appellant to be represented at the hearing. The 
appellant is entitled to his costs in this Court as well as. in the 
Court below. 


N. E. B. Appeal allowed. 
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Before Mr. Sustice Brett and Mr. Fustice Chitty. 
ABDUS SUBHAN alas MEHRAL AND OTHERS 


v. Orrin. 
KURBAN ALI AND oTHERS* 1908. 

AND January, 13. 
UMAR KARIM AND OTHERS — 


v. 
HEDAITULLAH AND OTHERS.* 
Wahabis, right of worship in mosques built by Hawafa— Declaration, suit for— 
Oowrt's power to grant declaration subject to condition. 

The Wahabis, although holding different views in the matter of ritual, have . 
a right to worship in the mosques, built by Mumalmans of the Hanafi sect 
primarily for the use of their own sect, provided in the exercise of the right of 
worship they do not interrupt or disturb the worship of others, 

The granting of declaratory relief is discretionary with the Court, It can 
make a declaration in such a form as will grant the relief claimed and provide 
against an abüse of the right accorded. -` 


Appeals by the defendants 1, 4,6, 7 and 8. 


Suits to establish the plaintiffs right to say prayers and 
perform other religious rites in mosques. 


The facts and arguments appear sufficiently from judgment. 

Moulvis Syed Shamsul Huda and Mahommed Ishfak for the 
Appellants. . 

Moukts Mahammad Yusoof and Abdul Fawad and Babu 
Biraj Mokun Mojumdar for the Respondents. 


The judgment of the Court was as follows : 


These are two appeals from decrees of the District Judge of 
Patna reversing (except as to the defendant Abdul Karim) decrees 
of the Munsiff of Patna and granting the plaintiffs the reliefs 
claimed by them in their respective plaints but declaring that in 
the exercise of their rights the plaintiffs are subject to the general 
law of the land. The suits were brought to establish the plain- 
tiffs’ rights to say their prayers and perform other religious duties 
in two mosques, one in Mohalla Mohomedpur, Shahganj and the 
other in Mohalla Baksariatola Chowki’ Sultanganj Patna, and 
further to restrain the defendants from interfering with such 
rights. The questions at issue are common to both suits, and 
were disposed of both in the Court of first instance and the lower 

* Appeals from Appellate Decrees Noe, 201 and 318 of 1906, against the 
decrees of T. W. Richardson, + District Judge of Patna, dated the 81st 


October 1005, reversing those of Babu Joy Prosad Pande, Munsiff of Patna, 
dated the 27th May 1008. 
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appellate Court in one judgment. The same course may be 
conveniently followed with regard to these two appeals. The 
appellants before us are defendants 1, 4, 6, 7 and 8 and the active 
respondents are the plaintiffs A number of issues were raised in 
the Court of first instance relating to limitation, procedure, joinder 
of parties and so forth. These were decided in the plaintiffs’ 
favour. The lower appellate Court declined to consider them 
on the ground that they were not made the subject of a cross- 
appeal They have been again put forward in the grounds of 
appeal before us, but no argument has been addressed to us in 
respect of them. The sole question laid before us has been as to 
the right of the plaintiffs to worship at these mosques and that 
is the only point for our determination. The findings of fact 
which we must accept are shortly these :—The mosques in ques. 
tion appear to have been built by Mussulmans of the Hanafi sect 
primarily for the use of members of their own sect. They have 
been used by Hanafis and as a general rule by Hanatis only. The 
lower appellate Court has declined to find that either or both 
the mosques were expressly reserved for the use of the Hanafis. 
Such an inference could not properly be drawn from the evidence 
on the record. It might also be questioned, whether such a 
specjal dedication would be in accordance with Mohamedan 
ecclesiastical law. The plaintiffs and defendant all belong to the 
Sunni sect of Mussalmans. The plaintiff, however, belong to a 
School known as Amsi-d1]-hadts or as their opponents style them 
Wahabis and are regarded as an orthodox by the general body of 
Hanafis to which the defendants belong. The difference between 
them is not so nruch (if at all) in matters of belief as of ritual. 
The Arms/-b1l-hadts employ the loud toned ‘Amin’ and the 
raising of hands (rufa yudatn) while the others pronounce the 
‘ Amin’ in a low tone and do not raise the hands above the knee. 
These points of ritual though seemingly unimportant in them- 
selves have led to much difference of opinion among Mussalmans 
and consequent litigation. The earliest reported case was a 
Criminal one, Queen Empress v. Rainsan (1). In that case 
Mahmood J. expressed an opinion that the accused was at 
liberty to say ‘Amin’ in a loud tone and was justified in 
entering the mosque and worshipping with the congregation 
even though he used the loud toned 'Amin'. The question 
in that case was whether there had been an offence under 
section 296, Indian Penal Code, and the majority of the Full 
(1) (1885) I, L, R 7 AM, 461. , 
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Bench concurred in remanding the case for further enquiry 
as to the facts. 

The question came again before the Allahabad High Court in 
the case of Atauilah v. Asimtilak(1). Therethe Full Bench held 
that members of the Wahabi sect (as are the plaintiffs here) were 
Mohamedans and as such entitled to perform their devotions in 
a mosque, though they might differ from the majority of sunnis 
on certain points. Those points were the same as are in issue in 
this case. The learned Chief Justice there expressed an opinion 
that a Mahomedan would bring himself within the grasp of the 
criminal law who, not in the donafde performance of his devotions 
but malafide for the purpose of disturbing others engaged in their 
devotions, made any demonstration oral or otherwise in a mosque 
and disturbance was the result. 

Lastly in an appeal from this Court in the case of Fasl 
Karim v. Moula Baksh (2) their Lordships of the Privy Council 
upheld the right of an Imam to officiate in a mosque even 
though he belonged to the Armil-bil-hadis or Wahabis and 
adopted the loud toned ‘Amin’ and the raising of hands (rufa 
yuda). ; 

It appears clear from these decisions that the plaintiffs have 
the right to warship in the mosques in question, and that they 
cannot be debarred from the exercise of such right on the ground 
of their views in the matter of ritual. This was not seriously 
contested by the appellants. What they chiefly desire is that 
some restriction should be placed upon the plaintiffs by the Court 
in declaring their right so as to prevent, so far as may be 
possible, a breach of the peace or unseemly disturbance in the 
mosques. This appears to us reasonable. The granting of 
declaratory relief is discretionary with the Court and there seems 
no reason why it should not make the declaration in such a form 
as will grant the relief claimed and yet provide against an abuse 
of the right accorded. The learned District Judge has taken this 
view but we think that his declaration that “in the exercise of 
their rights tbe plaintiffs are subject to the general law of the 
land" is too vague to be of much practical assistance to the 
appellants. We think that if the declaration in favour of the 
plaintiffs be accompanied by the proviso that the plaintiff, in the 
exercise of their rights of worship do not interrupt or disturb the 
worship of others, it will meet the requirements of the case. 
We may say that we entirely agree with the dictum of the 
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learned Chief Justice of Allahabad to which we have above 
referred. With this modification, the decrees of the lower 
appellate Court will be confirmed. Wethink that each party 
should bear his own costs of these appeals. 


A. T. M. Decree varied, 


Before Mr. Fustice Hill and Mr. Fustice Rampini. 
JAGARNATH MARWARI AND OTHERS 


v. 


KARTICK NATH PANDEY.* 


Appeal—Order refusing to grant a sale oertiKoato—Oivil Procedure Code (Act 
XIV of 1882), Secion 244— Decros-holdor, awotion-pmurokeser— Pariy— 
Eixecution, relating to. 

Ro appeal lies against an order refusing to grant a certificato of sale to the 
decree- holder, auction-purchaser, the question determined being not one relating 
to the execution, discharge or satisfaction of the decree. 

Bhimal Das v. Must. Ganesha (1) applied. 

The auction-purchaser being also decree-holder is a party to the suit within 


the meaning of section 211 of the Civil Procedure Code. 


Mareh, 14. 


Ghulam Shabbir v. Dwarka Prasad (2) not followed, 
Modu Sudan v. Qorinda Pria (3) followed, 
- Appeal by the Auction-purchaser. 
Application for issue of a certificate of salé. 
The facts of the case appear sufficiently from the judgment. 
Dr. Ashutosh Mookerjee and Babu Askutosh Mukerjee for the 
Appellants. 
Babus Dwarka Nath Chuckerdutly and Foy Gopal Ghoska 
for the Respondent. 


Qa V. 

The judgment of the Court was as follows : 

The facts of this case are as follows: In the suit of 
Hardeo Das and others v. Kartick Nath Pandey and others 
in the Court of the Subordinate Judge of Bhagalpore a decree 
was passed in favour of the plaintiffs on the 26th Febru- 
ary 1880. In execution of that decree certain immoveable 
property belonging to the judgment-debtors was attached and 
advertised for sale. On the yth September 1885, permission to 
bid and purchase at the sale was granted to the decree-holders 
collectively, and on the same day the sale was held, Hardeo Das 

* Appeal from Original-Order No. 488 of 1898 with Civil Rule No 1889 of 


1899, against the order of Babu Nuffer Ohunder Bhutto, First Subordinate Judge 
of Bhagalpur, dated the 17th August 1898. 


(D (1897) 1 C. W. N. 658 RE 
(8) (1899) I. L, R. 27 Calo, B4. 
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alone of the decree-holders, bidding at the sale and being 
declared the purchaser. The purchase-money was set off against 
the amounts due under the decree which was thereby satisfied. 
The sale was confirmed on the 23rd March 1886. On the 4th 
May 1888 Hardeo Das applied for a certificate of sale in his own 
name. Hisapplication was however opposed by certain of his 
co-decree-holders on the ground that the purchase had been 
made on their behalf as well as on that of Hardeo Das and that 
the latter was, therefore, not entitled to a certificate in his name 
alone. Effect was given to this objection by an order of the 
Court of the 3oth July 1888 By which it was directed that the 
certificate should issue “ in the names of all the decree-holders.” 
Nothing however was done in pursuance of this order and 
in November 1890, Hardeo Das died. On the 23rd March 1898, 
the sons and grandson of Hardeo Das petitioned the Court as 
his heirs for the issue of a certificate of sale in their favour in 
respect of the properties sold on the 7th September 1885. This 
petition was, by an order of the 13th June 1898, granted but 
on the 22nd June, the judgment-debtors, Kartick Nath Pandey 


by leave of the Court filed objections to the issue of the 


certificate. It is unnecessary to refer more particularly to these 
objections, but on a reconsideration of the matter the Court on 
the 17th August 1891 set aside its order of the 13th June and 
dismissed the petition of the heirs of Hardeo Das. From 
the latter order the heirs of Hardeo Das preferred the present 
appeal to this Court, and afterwards a doubt having arisen 
as to the competency of the appeal, applied to the Court under 
sectiqn 622 of the Code of Civil Procedure for revision of the 
order dismissing their petition and a Rule was accordingly issued. 

We have before us now both the appeal and the Rule and 
to both a preliminary objection has been raised on behalf of the 
judgment-debtor, it being contended firstly that an appeal will 
not lie against an drder refusing to grant a certificate of sale : 
and then that the case does not fall within the purview of sec- 
tion 622 of the Code of Civil Procedure. 

In our opinion both these objections are well-founded. With 
respect to the appeal, section 588 of the Code does not give an 
appeal against an order made under section 316 and consequently 
the present appeal will not lie unless the order complained of 
determined a question arising between the parties to the suit or 
their representatives and relating to the execution, discharge br 

satisfaction of the decree, so as to bring the matter within the 


Ji 


Marwari 


v. 
Kartiok Nath 
Pandey, 


Hill, J. 


THE OALOUTTA LAW JOURNAL. [Vor. VII. 


scope of section 244 of the Code. The circumstance that the 
decree-holder in the present case was also the auction-purchaser 
was not, we think, sufficient to deprive him of his status as a 
party to the suit, though a different view has been taken by the 
Allahabad Court in the case of Ghulam Shabbir v. Dwarka 
Frosad (1). But in Bhimal Das v. Musst. Ganesha Koer (2) where 
a cognate question arose, the learned, Judges treated the fact 
that the judgment-creditor was himself the purchaser at auction 
as immaterial. The same view seems to have been taken in 
Bhoope Roy v. Ram Kumar Pershad (3) and it was expressly 
affirmed in Madhusudan Das v. Govinda Pria Chowdhuratn (4). 
But it remains to be decided whether the question determined 
was one which related to the execution, discharge or satisfaction 
of the decree. On this question, we have not been referred to 
any decision precisely in point. The reasons however by which 
the learned Judges were guided in BArmal Das v. Musst. Ganesha 
Koer (2) in coming to the conclusion that the question there deter- 
mined did not relate to the execution, discharge or satisfaction 
of the decree seem to us to be equally applicable in the present 
case. They say "the question does not in our opinion relate 
to the execution, discharge or satisfaction -of the decree: no 
order made on it can in any way affect the decree. The decree 
has already been executed with regard to the particular property 
and has been discharged .or satisfied to the extent of the pur- 
chase-money paid therefor.” In the present case likewise the 
decree has been satisfied long since and is now.in all probability 
extinct and no order which the Court could have made on the 
petition of the heirs of Hardeo Das could have affected the 
decree or the execution, discharge or satisfaction of it. We arep 
therefore, of opinion that the case does not fall within section 244 
of the Code, and that the appeal must consequently fail. 
As to the Rule, we do not think that the case is one for the 
exercise of our powers of revision under section 622 of the Code. 
We accordingly dismiss the appeal with costs which we 

assess at two gold mohurs, and discharge the Rule with costs which 
we assess at one gold mohur. . 
A. T. M. Appeal dismissed ; Rule discharged, 

(1) (1895) L L. B. 18 All. 36, 

(3) (1897) 1 O. W. N. 858. 

(8) (1899) I, L. B, 25 Calo, 539. 

(4) (1809) I. L. B, 27 Calo, 84. 
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Before Sir Francis W. Maclean, K. C. I. E. Chief Justice 
and Mr. Justice Coxe. l 
KUMAR BANWARI MUKUNDA DEB 
. v. 
BIDHU SUNDAR THAKUR AND OTHERS.* 


Okaskidari Chahran laxds—Possoession, sult for—Zomindar and — puinidar— 
Resumption by Government and subsequent settlement with zemindar— 
Frame of tuit, 


Certain lands included in a putai potiah, having been chaukidar! chakran 


- . lands, were resumed by Government and subsequently settled with the semin- 


dar. The putnidar sued for poaseseion of those lands : 
' Held, the suit was one for possession and not for specific performance of 
a contract and was maintainable, even if all the parties to the contract were not 
mare parties to the sult, 
Ranjit Singh v. Radha Charan Chandra (1) dissented from, 
Kavi Nawas Khodiv. Ham Jadu Dey (3) and Hari Narain Mosumdar v. 
Muhund Lai Muxdal (3) approved. ù 


Appeal by the Defendant. 

Suit for possession, 

The material facts and arguments appear from the judgment 
of Maclean C. J. : 

Dr. Rash Behary Ghose and Babu Khetra Mobtin Sen for the 
Appellant. 

, Babus Nilmadhub Bose and Hemendra Nath Sen for the 

Respondents. 


. The following E were delivered : 


oe ae C. J.—The only point argued on this MT is 
whether the plaintiffs are entitled to recover judgment having 
regard to the frame of the suit. It appears that under a foitaA 
dated 1823, the then zemindar granted tothe predecessors in 
title of the plaintiffs a puns giving them possession of a certain 
mourah including the ckakran lands.. It is clear upon the 
face of the funi pottah, specially having regard to section 41 of 
Regulation VIII of 1793, that at the time of the pui the 
zemindar was the owner of the chakran lands and that these 
lands are included in and covered by the putut. The chak- 
van lands were subsequently transferred to the zemindar who 
-'* Appeal from Appellate Decree No. 497 of 1906 against tho decision of 
Babu Bep Behary Dine Subordinate Ju Murshidabad, dated the 2nd 


December 1905, 5, aiming that of Babu Ashutosh erji, Munsiff, Kandi, dated 
the 17th May 1904. 


(1) (1907) I. L. R, 81 Oslo, 584. - (3Y (1900) T. Ea B, 84 Cale. 109. 
(8) (1900) 4 O. W. N. 814. 
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Orvir, took the transfer, subject to the provisions of section 51 of the 
1908, Village Chowkidari Act (VI of 1870, B. C.) and the plaintiffs 
Kumar Banwart ROW bring the present suit to recover possession of these chak- 


Mukunda Deb ran lands. Plaintiffs 1 to 8 are entitled to an one-third share 
Bidhu Sundar Under the futni ; plaintiff No. 9 toanother third ; and defen- 
Thakur, dant No. 3 to the remaining third, and he, it appears, let 
Maclean, O.J. Out his interest in durbutni to plaintiff No.'10 who isthe same 
Te person as plaintiff No. 3, so that, we have before the Court all 
the persons who are interested in the putni and all the persons 

who are entitled to claim possession of the lands in question, as 

against the zemindar: in other words, every body interested in 

the putns is before the Court, either as plaintiff or as defendant, 

the suit being one for possession of the chakran lands. Then 

itis said that this is not a suit for possession but is a suit 

for specific performance of a contract, and being a suit for 

specific performance of a contract, the suit cannot successfully 
prevail, unless all the parties tothe contract who seek to have. 
= it specifically performed are co-plaintiffs. The answer to that R 
appears to be two-fold. I do not thiak this is an action for 

specific performance of a contract, This isan action for posses- 

sion of the chakran lands which were included in the puti 

to which I have referred. There is no agreement to grant a 
puins of these lands when they were transferred to the zemindar, i 

of which it is, necessary to obtain a decree for specific perfor- 

mance.’ The jui is a concluded contract, and there is no, 
agreement of which specific performance can now properly be , 
granted. There is no doubt authority for the opposite view 
in the case of Ranjit Singh v. Radha Charan Chandra (1). 

But with great respect, I do not assent to the View ex- . 
pressed in that judgment which seems to me to be incon- . 
sistent with the previous judgments of one of the learned | 

Judges who was a party to the later decision, namely in the 

case of Kast JVewas Khoda v. Ram Jadu Dey (2), and also 

in the case of Hart Narain Mosumdar v. Mukund Lal Mundal (3). 

The two decisions, I have last mentioned, appear to me to be in- 

consistent with the view taken in the case reported in Ranjit 

Singh v. Radha Charan (1) ; I do not notice they were referred 

to in the judgment in that case. Ifthen it is a suit merely for 

possession under the contract contained in the putes, I think 


(1) (1907) 1. L. B. 84 Oulo, 564 — (3) (1906) I. L, B, 84 Calc. 108, 
(8) (1900) < O. W. N. 814. 


"Vor. VIL) 


HIGH COURT. 


the suit is properly framed : and, agreeing with both Courts, I 


think the plaintiffs are entitled to judgment. 


As regards the other two points, the point as to whether 
the idol ought to have been made a party, and the question 
what rent should be paid for the resumed lands, as no argument 
has been addressed to us on those points and they have been 


abandoned, I need say nothing about them. 


The appeal fails and must be dismissed with costs. ` 


: Coxe J.—I agree. 
N. K. B. Appeal dismissed. 
ORIGINAL CIVIL. 
Before Mr. Fustice Fletcher. 
A. J. KING 
v 


SECRETARY OF STATE FOR INDIA IN COUNCIL. 


` High Court, Letters Patent, 1885, Aase 19 ; whather an objection that wo loses 
woas taken under olauss 19 oan ba sosiced — Letters Patent, 1865, clausos 13— 


Registrar, power of, to grant leave mndar olause 12 of the Leciors Patent. 


Patent, 1865, 


Laliteswar Singh v. Maharaja Sir Rameshwar Singh Bahadur (1) followed. 

If the defendant is served and takes any step in the action except moving 
toset aside the service of writ on him he vwatves the objection of want of 
jurisdiction on the ground that no leare under clause 13 was properly obtained 
and cannot be heard. 


The Registrar has no power to grant leave under clause 13 of the Letters 


Moore v, Gamges (3) and Jores v. James (8) referred to. 
Application by the defendant for the issue of a commission 


for the examination of certain witnesses. It appeared that plain- 
tiff has instituted this suit after having obtained leave under 
clause 12 of the Letters Patent from the Registrar. Such leave 
.however, ought to have been taken from a Judge. 
application had been made, the defendant had already filed his 
written statement. The argument before the Court was as to 
whether or not the suit was validly pending in this Court having 
regard to the fact that the leave granted by the Registrar was 


— 


ultra vires. 


( (907) § C.1.J.405 — 
(8) (1850) 19 L, J. (Q.B.) 287 


(3) (1890) 25 Q. B. D. 244. 


Before this 


t 


“44l 


‘Orvin, 


1908. 


Kumar Banwari 
Mukunda Deb 


: f. 
Bidhu Sonder 
Thakur. 


Maclean, C. J. 


— 
February, 4. 
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Own. . Mr. L. P. E. Pugh for the Plaintiff. 


- 1908, The Advocate-General (Hon'ble P. O' Kenealy) with the 
A. J. King Standing Conncil (Mr. S. P. Sinha) for the Secretary of State 
-The Becrotary of for India. 


er m The judgment of the Court was as follows : 
February, i Fleteher J.— The present application comes before me ina 


somewhat unusual manner. 

This suit is brought by the plaintiff to recover damages’ for 
wrongful dismissal. The plaintiff in his plaint alleges that his — 
cause of action arises in part in Calcutta and prays for leave under 
clause 12 of the Letters Patent to institute this suit. Leave to ins- 
titute this suit was granted by the Master. The defendant duly 
filed his written statement and applied to the Court for a com- 
mission to examine certain witnesses. Upon this application 
coming on for hearing befofe Woodroffe J., he directed the matter 
to be set down for argument as to whether or not the suit is 
validly pending in this Court having regard to the fact that 
leave to institute the suit was obtained from the Master. Now it 
has been decided by a Special Bench in this Court in the. case 
of Laiteshmar. Singh v. Maharaja Sit Rameshwar Sing 
Bahadur and others (1) that the granting of leave under clause 12 
of the Letters Patent being a judicial act cannot be delegated to 
the Registrar or Master and that the rules of the High Court in. - 
so far as they authorise the Registrar or Master to grant such 
leave are ultra vires. 

But neither in that case nor in the present case, until I 
pointed out the question to counsel, was it argued whether the 
objection that the leave was granted by the Registrar or Master 
is one which can be waived. If the objection is one that cannot 
be waived, that matter is one of far-reaching consequences. It 
means tbat in every case where the suit has proceeded even to 
-judgment, the defendant can turn round and say that the whole 
proceedings are a nullity. Fortunately in my opinion this is not 
the result. The case is, I think, covered by the authorities of 
Moore v. Gamgee (2), which though not referred to in the argu- 
ment before me-is not distinguishable from the present case. In 
'that case there was an application by defendant for a prohibition 
“directed to the Judge of the County Court of Surrey to prohibit 
the proceedings in an action by the Qu against the defendant 
in that Court. 


(1) (1907) 5 O, L. J. 105. = (3) (1890) 35 Q. B, D. 244, 


Vou. VIL] HIGH OQUBT. . 


By the County Courts Act 1888 (51 and 52 Vic.c. 43) 
section 74, it is provided that “ every action or matter may be 
commenced in the Court within the district of which the defen- 
dant or one of the defendants shall dwell or carry on his business 
at the time of commencing the action or matter or it may be 
commenced by leave of the Judge or Registrar in the Court 


` within the district of which the defendant or one of the defen- 


dants dwell or carried on the business at any time within six 
calender months next before the time of commencement or 
with the like leave in the Court in the district of which the 


_cause of action or claim wholly or in part arose.” 


At the hearing of that action on the 2nd day, the solicitor 
for the defendant took the objection that the Court had no 
jurisdiction to entertain the action on the ground that the 
defendant did not dwell or carry on his business within the 
district of the Court at the time *of the commencement of the 


, action and no leave had been obtained to bring the action in that 


Court. The County Court Judge held that the defendant by 
appearing and contesting the action had waived the objection 
and proceeded with the hearing. The defendant accordingly 


- applied to a Divisional Court of the Queen’s Bench Division (Cave 


and A.L. Smith, JJ.) for a prohibition to prohibit the pro- 
ceedings in that action. Now pausing here for a moment, it will 
be noticed that section 74 of the County Courts Act.is very 


similar to clause 12 of the Letters Patent. Doubtless in cases 


under section 74 of the County Courts Act leave may be granted 
by the Judge or the Registrar whereas under clause 12 of the 
Letters Patent leave must be granted by a Judge. But in Moore 
v. Gamgee (1) no leave at all had been granted and there can be 
no distinction between the case where no leave at all has been 
granted and a case where leave had been granted by a person 
not authorised to grant leave. 

The judgment of the Court in Moore v. Gamgee (1) refusing 
the application for a prohibition was delivered by Cave J. who in 
the course of his judgment made the following pertinent 
remarks :— There are two senses in which it may be said there 
is no jurisdiction to entertain an.action first where under no 


"circumstances can the Court entertain the particular kind of 


action as in cases within section 56 of the Act that is libel, slander, 
seduction or breach of promise of marriage ; secondly there are 
the cases provided for by section 74 where under certain circum- 


(1) (1890) 25 Q. B, D, 341 at 346. 
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stances leave can be given to bring an action which the Court 
could: not otherwise entertain ; in these cases there is no want of 
jurisdiction over the subject matter of the action but leave is 
required in the particular case before the Court can entertain the 
action, and it is an objection which may be taken to the hearing 


-of the action that the defendant does not dwell or carry on his 


business within the jurisdiction and leave has not been obtained.” 
In the present case the plaint was issued and the case was heard 
and partly decided before the objection was taken. There is 


-always some dificulty in drawing an analogy between proceedings 


in the High Court and proceedings in the County Court because 
the High Court has jurisdiction by the Common law whereas the 
jurisdiction of the County Court is entirely created by Statute, but 
there is some analogy between such a case as the present and a 
case in the High Court where it is sought to serve a writ on a 
defendant who is resident abroad. In such a case in the High 
Court if the defendant is served and takes any step in the action 
except moving to set aside the service he waives the objection of 
want of jurisdiction and cannot be heard; but a conditional 
appearance may be entered which has not the effect of waiving 
the defendant's right to object to the jurisdiction. In my opinion 
the case is much the same in the County Court * * *. I 
think, therefore, that the objection of the Court may be waived 
by taking any step in the proceedings before applying to dismiss 
the action and this view is borne out by a case which was not 
cited in argument (In re Fones v. Fames) (1). 

The remarks of the learned Judges in Moore v. Gamgee (2) 
appear to me to apply to a case where leave has been purported 
to be granted by some person other than a Judge, under clause 
12 of the Letters Patent. 

In such a case no leave within the meaning of clause 12 has 
been granted. 

The present suit is one where tbere is no want of jurisdiction 
in this Court over the subject matter of the action but leave 
under clause 12 of the Letters Patent is required before the 
Court can entertain the suit. l 

The defendant in this suit ought to have known as a matter 
of law that there was a want of jurisdiction unless leave as provid- 
ed by clause 12 of the Letters Patent had been granted. He has 
filed his written statement and applied for a commission to exa- 
mine witnesses. By taking these stepe the defendant has in my 

(1) (1850) 19 L, J. (Q; Bj) 957. - (3) (1880) 35 Q. B. D, 244 at 248, 
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opinion waived his objection to the jurisdiction. The application viz; 
by the defendant for a commission to examine witnesses must be 1908. 
set down for argument on its merits. : A. J. King 
8. C. R, Secretary of State 
for India in Council. 
Fletekar, J 
APPELLATE CIVIL. s 
Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
RAJA SHYAM CHANDRA MARDARAJ HARICHANDAN : O1VIL, 
RAJ NARAIN DAS AND OTHERS 1008, 
v. — 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL* — Teck bio 


Land Acquisition Aot —Fiskory right—Land— What is to be acquired — 
Reference bad — Court, duty of. 

Fishery rights are not land within the meaning of the Land Aoqniaitign 
Act, 

What is to be acquired in overy osse under the Act is the aggregate of 
rights iu the land, and not merely some subsidiary right as fishery right. 

It is the duty of the Civil Court to set aside proceodings of, and a reference 
by, the Oollector, which are bad, being contrary to the provisions of the Act. 

Babujan v. The Secretary of Sats for India (1) and Bibi Ladli Bagam v, 
Bibi Raje Rabia (8) referred to. 

Appeal by the Olaimants. 

z Reference by the Collector for the purpose of T 
the amount of compensation to be paid to the claimants of 
certain fishery rights on the foreshore off the Proof Range. 

~ The facts and arguments appear sufficiently from the judg- 
ment. ^ 
Mr. Casperss aud Babus Fages Chunder Dey and Foy Gopal 
Ghoshka for the Appellant. 
Babu Ram Charan Mitra for the Respondent. 


The judgment of the Court was as follows : 


Rampini J.—This is an.appeal against a decree of Baboo March, 10. 


Annoda Charan Sen, Land Acquisition Judge of Balasore, dated the 
— 23rd February 1904. The decree was passed on a Reference made 
by the Land Acquisition Deputy Collector of Balasore under 


* Appeal from nal Deore No 297 of 1 against the decree of ` 
Baba Oharn land Aoquision Judge of re, District Onttaok, 
dated the 8rd February 1904. 


(1) (1900) 4 0, L, J: 356 (258). (2) (1888) à. L. B. 18 Bom, 650, 


1 
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Orv1L. section 18, Act I of 1894, for the purpose of determining the 
1608. amount of compensation to be paid tothe claimants of certain 

Raja Shyam Ohandra fishery rights on the foreshore off the Proof Range at Chandi- 
ran Ob pore acquired by Government for a public purpose by Notifica- 
Ey tion No. 1150 L. R., of the 3rd March 1903, published at 


The Sareti? ot Page 292, Part I of the Calcutta Gasette of the 4th March 1903. 


State for India In The fisheries are 11 in number. 
Connel, The only question contested in the Court of first instance 
Rampini, J. seems to have been the question of compensation, The Land 


Acqusition Judge allowed Rs. 1,565-1-3 for the fisheries in 
Taluk Majhibata, Rs. 4,463-2-0, for the fisheries in taluk Joydeb, 
and Rs. 881-12-8 forthe fisheries in taluk Padmapur that is, 
sums considerably in excess of the compensation awarded by ' 
the Deputy Collector. ] 

The claimants were not satisfied and appealed to this Court, 
complaining that certain evidence had been excluded by the 
first Court. This Court by its decree of the 2nd January 1907, 
allowed this contention and remanded the case to the first Court 
for the admission and recording of the evidence excluded. 

The lower Court has admitted and recorded this evidence. 

The whole appeal is now before us. . 

It appears to us that the proceedings of the first Court, as 
well as those of. the Collector, are from beginning to end without 
jurisdiction. 

The fishery rights taken up are described in the Reference 
by the Collector as follows: “The fishery rights contained 
within the boundaries of the lands, as already acquired by 
Governinent, for the Military Department at Chandipur, thus 
bounded :— 


North—The remaining unacquired portion of the villages 
Srikona and Mirzapur. 

South—The remaining unacquired portion- of the village 
Joydeb Kasba. 

East —Sea. 

West—The remaining unacquired portions of the llaga 
Srikona, Hidga, Guddu, Nidhipara and Joydeb Kasba.” 

Now, it appears that by a previous Declaration No. 777 L.R. 
of the 10th February 1896, published inthe Calcutta Gasette of 
the 12th February 1896, Part I, page 187, the following lands 
were acquired :—“ A piece of land measuring, more or less 909 
mans: ghunt and 11 biswas of standard measurement. It is 
bounded on the north by the remaining portion of the village 
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of Chandipore and Roman Catholic Mission Bungalow, soüth By OrvIL, 
the remaining portion of village Barkia, east by thè sea, and 1908, 
west by the remaining portions of the respective villages of paja Shyam í Ohanire 
Chandipur, Srikona, Hisgau, Ransahi, Gadu Joydeb kasba, Barkia Mardara 

and Nidhipura.” Hence, the lands over which the fishery rights Raj Narain Das 
now acquired are exercised were acquired by Government in 14, Secretary ct 
1896. The fishery rights now to be acquired are in fact exer- State for Indian 
cised over the foreshore off Chandipore in the Balasore District, Miro 
The eastern boundary of the lands previously acquired was “ the Ranpim, A 
sea.” Inthe reference of the Deputy Collector in these pre- l 
ceedings, the eastern boundary of the fisheries to be acquired 

is described as " the sea.” 

- The first matter which strikes us in connection with, and stich 

seems to bea fatal objection to, these proceedings is that the rights 
of fishery which have now been acquired were previously acquired 
by Government in 1896. The Government then took up the fore- 

shore over which the fishery rights now to be acquired are exercised, 
and consequently acquired the foreshore and all rights existing 
in connection with it and exercised over it. The Government 
cannot, therefore, take them up again. The second objection to 

these proceedings ‘is that the Government is now taking up 

fishery rights, that is, incorporal rights without taking up the 
land over which they are exercised and which, as already pointed 
out, Government has already taken up, and which is its own 

property. Government cannot in our opinion do this under the 
Land Acquisition Act. Landis defined in the Act as including 

benefits arising out of land, etc. But land is not defined as 

meanimg benefits arising out of land. Therefore, fishery rights 

are not land, and-it is only land, including the rights arising 

out of it, but not the rights detached from the land, that can 

be acquired under the Act. The Government pleader calls 

our attention to the definition of “persons interested,” in 

which it is said that " a person shall be deemed to’ be interested 

in land, if he is interested in an easement affecting the land." 

This is no doubt correct, but it does not follow that becausé 

à person interested i in an easement affecting thé land may be 

entitled to share in the compensation awarded for the land that 

an easement comes within the definition of land, and can be 

acquired under the Act detached from the land affected by it. 

- The Government pleader has further explained that after 

Government acquired the foreshore off ' Chandipore, it in1897 

leased the fishery rights in the sea, that- flows-over the foreshore 
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OIvIL, to certain persons and for 30 years, and they have transferred 

1908, or sublet their rights to others. Government now repents of 

Raja Shyam Ohandra its having done so. It now wishes to cancel its settlement of 

these fishery rights, and to give ita good title to them, and to 

is; Narnia Dae Save it the trouble and danger of dealing with the settlement 

The sanitary ag holders and their transferees, it has adopted the plan of taking 
Stage for India in the fishery rights up under the Act. 

Connoil, In our opinion, though it is doubtless convenient to it 
Ranpiri, J. to do so, Government cannot for tha two reasons sitendyr 
p assigned, adopt this course: : e^ ; 

The Government' pleader's next argument is that the 
parties interested have only contested the amount of compen: 
sation awarded. This is not so, for all the claimants in their 
written statements, plead that “by contesting the amount. of 
compensation they are not in any way waiving their, right of 
questioning the land acquisition- proceedings in the Civil Court 
onthe ground that these fisheries cannot be legally acquired 
under Act I of 1894.” See pp. 8, 12, 16 -and 20 of the 
Paper book. Again, in their memorandum of appeal to this 
Court, their second ground of appeal is :—' That the Court below 
should have held that the right to fishery in respect of the space 
between the high-water and low-water mark, being neither land 
nor profit arising out of land, the subject matter is beyond the 
scope of the Land Acquisition Áct and it cannot thus be 
acquired." Mr. Caspersz too for the appellants contends that 
the proceedings of the Deputy Collector are without jurisdiction. 
He goes further ; for he asserts that the proceedings of 1896 are 
illegal and that Government could not then legally acquire, under 
the Act, the foreshore off Chandipore. We need not enter 
into that question now. Weare not at present concerned with 
the legality of the proceedings of 1896. 

But even if the appellants had not raised this plea, we 
consider we would have been entitled of our own motion: to 
enquire into thelegality of the Collector's proceedings and of 
the Reference (see Ladh Begum v. Raje Rabia (1).- 

,' The Government pleader finally calls our attention to the 
case of Babujan v. Secretary of State and the Chairman of Gaya 
Municipality (2). In this case it has been said: "The matter 
being referred to the District Judge, at. the instance of Babujan 
who claimed to be the proprietor of the land, the.Judge held that 
the Collector had no jurisdiction to deal with.the.case as he. -had 


. (1) (1888) I, L, B. 18 Bom, 650. (3) (1906) 4 C. L. J., 256, 
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dope, and that he could got, therefore, entertain the reference. 
He, however, did not stop there, but went on to hold, that the 
Act did not apply to a cise in which the Collector claims the land, 
on behalf of the Government or the Municipality. 

Mr. Forester was no doubt right in holding that the first 
proceedings and the Reference thereunder were bad, because 
what has to be acquired in every case under the Land Acquisi- 
tion Act, is the aggregate of rights in the land, and not ERST 
some subsidiary right, such as that of a. tenant.".. 

These passages are, we think, in favour of the views we have 
expressed. They show (x) that what i is to be acquired i in every 
rase under the Act is the aggregate of rights i in the land, and 
not merely some subsidiary right, as in íhis case, fishery 
rights : (2) that it isthe duty of the Civil Court to set aside 
proceedings of, and a Reference by, the Collector, which are 
bad, being contrary | to the provisiong of the Act. i 

We accordingly decree this appeal. We set aside the 
proceedings of, and the Reference by, the Collector in this case. 
The appellants are entitled to all their costs in both Courts. 


ALM. t. aah, h . Mus Appeal decreed. 


- Before Mr. Fustice Mitra and Mr. Vustice Casperss. 
UPENDRA CHANDRA SINGHA ROY 
Pd - * - v. ` ` " - 
MAHOMED FAIZ CHOWDHRY AND on fs 
DEATH, HIS HEIR AND LEGAL REPRESENTATIVE — 


TAFAZZAL AHMED CHOWDHRY AND OTHERS.* 
` Partilion, nuit for—Party--Oo-puinidar and not darpuinidar necessary party. 


oN person. holding & permanent Interest, though an interest of an inferior 
grade, may bring & suit for partition, as against persous who hold interests of a 
_muperior grade, Š 
In a sult for partition by pxtaidars against darpxteidars under his oo-putaie 
-dars the oo- putaidars must be mude parties ; but a darpxixidar is not a neces- 
sary party in a suit for partition, if his pidaidar is made a party, and if such a 
pxtnidar does not wish to avoid the responsibility which attaches toa party in a 


„partition suit, that is, to see that the partition is carried out do a fair and equit- 
able mapner. 


x Appeal by Dotsndanda Nos. l and 36. 


d 


Anit for partition.. 
apes Sen t Deoréé No“ 966 cf 1006. adalist thé decree ‘at Baba 
Hart “Ead -Mukerj 


ctating Sabordinste Vd Sa aie CD dated 


-€ ` & erar 


hein ‘Apel Ie 1908 


440 
OIII, 
1908, 
c €— 

Raja Shyam Chandra 
Mardaraj 
Harichandan 
Raj Naram Des 


*. 

The Secretary of 

State for India in 
Council, 


Ramyini J. 


Orv, 
1906, 
— 
January, 7,8, 91. 


January, 81. 
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The facts of £he' case and arguments appear sufficiently from. 
the judgment. 
Babus Dwarka Nath Chuckerbutty and Abshoy kupar 


Banerji for the Appellants. 


Mouki Zakadur Rahim Zahed (for Moulvi Syed Shamsul 
Huda) and Babus Harendra Narain Mitter, Dhirendrá Lal 
Kasigir and Girya Prasanna Roy Chotedkry for the Respondents. 

The judgment of the Oourt was as follows : ease 

Mitra J.—Taluk Chak Basta, which;at one time belonged 
to Dewan Durga Churn, consists of 48 villages, Some of these 
villages are held by /a/u&dars without the intervention of inter- 
mediate holders ; some of the villages, however, are held, either 
wholly or in part, by dar-talukdars. 

The plaintiff claims a share of 3 annas 6 gundas 2 karas a 
krants, the defendants Nos.*1, 2 and 3, who may shortly be 
described as the Singha Roy defendants, have a 4 annas sare, and 


‘the remaining defendants hold the remaining share. Defendants 


Nos. 15, 16, 17, 18; 19, 20, 71 and 22 are described in the plaint 

as having a share of 2 annas 4 gundas 2 karas 1 krant ; but it was 
conceded in the lower Court that their share wes 2 annas 5 gundas. 
The shares of the different parties are specified in Schedule A of 
the plaint ; but that Schedule must be read withithe modification 
that the plaintiff has a share of 3 annas 6 gundas 2 karas 2. krants 
and the defendants Nos. 15 to 22ashare of 2 annas 5 gundas, 
There was no dispute in the lower Court as regards the shares of 
other co-talukdars, and now there is no dispute as to the differ- 
ent shares of the parties. The decree of the lower Court direct- 
ed a partition and, though the decree did not specifically mention 
the shares of the parties which it should have done, no difficulty 
arises from such failure to insert the respective shares of the 
parties. Jn the decree which will be drawn up in this Court, the 
shares of the parties should be specified as given in the paint 
with the amendments we bave herein stated. 

As regards tbe villages which are held either wholly or in 
part by dar-talukdars, the shares are different and the dar-taluk- 
dars are also different. One of the mouzahs is said to be held 
entirely by the dar-talukdars t. e. mouzah Gajbaria. It is also 
said that; in 4 of the mouzahs, the dar-talukdars have a 7} gundas 


„share ; in 7 others, they have a 5 annas 6 gundas 2 karas 2 krants 
„share ; in 9 mouzahs, they have a 4 annas share ; in one mouzah, 


they have a 6 anpas arid odd gundas share ; in another, they -hdve 
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& I anna odd gundas share ; and in another they have a.3 annas 
and odd gundas share. - 

In the lower Court, a question was raised as to the necessity 
of making these dar-talukdgrs parties to the suit, All the taluk- 
dars were arrayed either as plaintiffs or as defendants. The dar- 
talukdars have an interest of the second grade or degree under 
the talukdars, That they have a right to see that the partition is 
completed.it a proper manner, and that their interests are not 
unjustly dealt with. is undeniable, and, in fact, the lower Court 
has directed that they should have a right to watch the partition 
proceedings though that Court did not direct them to be made 
parties to the suit. After the preliminary decree was passed by 
the lower Court, a petition was presented by the dar-talukdars 
asking that they might be made parties to thesuit. The first 
petitioner was Tafazzal Ahmed Chowdhury, son of Mahomed 
Faiz Chowdhury, During the penflency of the appeal, Mahomed 
Faiz Chowdhury who was the plaintiff died, and Tafazzal Ahmed 
Chowdhury is now the plaintiff, being his legal representative. 
Though the present plaintiff had asked in the lower Court, that 
he, with the other dar-talukdars, might be made parties, he 
does not press the point in this Court: he has apparently, 

‘taken the same position as his father took during the course 
of the suit. Most of the talukdars did not contest the prelimi- 
nary decree of the lower Court and do not ask this Court to add 
the dar-talukdars as parties. The only defendant who has pre- 
ferred this appeal and asked this Court to direct that the dar- 
talukdars be made parties is the defendant No. 1 Upendra Chundra 
Singha Roy who is now the common manager of the estate, 
It would not affect his present ‘interest, if the taluk continued 
to be joint as before. 

But apart from any considerations as to the personal interest 
of one or other of the parties, the question of law that we have 
to decide is whether, in a suit for partition, the persons represent- 
ing interests of an inferior grade or degree should be made 
parties along with the co-owners of a superior rank. The lower 
Court came tothe conclusion that persons in an inferior situa- 
tions whether they had permanent interests or not, were not 
necessary parties in a partition suit. The learned vakil for the 
appellant has not denied the correctness of the proposition as a 
proposition of law, namely, that they are not necessary parties 
and that no suit should fail on account of the absence of such 
persons as ‘parties to the suit. Büt what he has. pressed upon 
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us is this that, - notwithstanding that they are mot necessary 
parties, they are proper parties and that, in view of the facts 
of the present case, they should be made parties to the suit, 
and that the case should be sent. back tothe lower Court for 
that purpose. 

_ There can be no doubt upott the authorities that, in a suit 
for partition, persons holdibg interests of an inferior degree are 
not necessary parties. It can; also, be stated that the authorities 
are clear that a person holding a permanent interest, though an 
interest of an inferior grade, may bring a suit for partition, as 
against persons who hold interests of a superior grade. In 
-Hemadri Nath Khan v. Ramani Kanta Roy (1) the learned Judges 
came to this conclusion, and the decisions of this Court in Radha- 
Aanta Shaka v. Bipro Das Roy (2) and Nawab Dildar Ak Khan 
v. Bhowant Sahat Singh (3) also, support the same view. So that 


df a putnidar who has a dar-patnidar under him declines to bring a 
suit for partition against his co-patnidars, the dar-patindar, as rẹ- 


„presenting the interest of such patnidar may bring a suit for 
partition against the co-patnidars of his own patnidar. Similarly, 
a-patnidar may bring a suit for partition against his co-patnidars, 
‘and he may also bring a suit for partition, against dar-putnidars 
“under his co-patnidars. But, in the latter case, the co-patnidars 


must be made parties. We are not, however, prepared to lay 


down, as a broad rule of law, that, in each case, a dar-putnidar is a 


, necessary party defendant in a suit for partition, if his patnidar 


is made a party and ifsuch patnidar does not wish to avoid the 
responsibility which attaches to a party in a partition suit, that 
is, to see that the partition is carried out ina fair and equitable 
manner. We are, accordingly, of opinion that the view of law 
taken by the lower Court is correct. 

In the present case if we were to direct. the dar- talukdars to 
“be made parties, the ‘suit would become highly complicated, and 
'a large number of persons would be brought in as parties who 
might not be usefully or conveniently placed on the record as 
defendants. Their interests are not co-ordinate with the interests 
_of the present plaintiff and defendants, and they may and ought 
‘to be fully represented in the suit by the persons under whom 
"they claim subordinate or dar-a/uki interests. We do not appre- 
"hend any difficulty in future from the partition being effected as 


directed by the lower Court. The presence ç of the dar- ‘talukdars 


d) (80D) J. L B. a Oat 4515 (588). (3) (1904) 10, L. J. $0. 
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in the partition proceedings which will enable them to watch their 
own interests, will prevent any fraud from being practised, so 
far as their interests are concerned. If the dar-talukdars are made 
‚parties they may claim partition of their own shares fnferse in 
each dar-faluk, and thus introduce almost interminable complica- 
tions in the partition proceedings, (see the observations at page 
211 of the judgment in Fajneswar Dutt v. Bhuban Mohan 
Mitra (1). 

It is, however, desirable that, where an entire lage is 
held by dar-talukdars that village should not be allotted to any 
particular.share holder but should in accordance with the rule 
under the Bengal Estates Partition Act, be held by all’ the 
co-sharers jointly. As regards the villages in which the dar- 
talukdars hold a share or shares, the partition should, if possible, be 
effected in such a way as to giveto the dar- talukdars their propor- 
tionate shares of the land in accordance .with the shares held by 
‘them as dar-talukdars. This will obviate any difficulty as regards 
‘the distribution of assets. As regards the villages in.which there 
are no dar-talukdars, they should be partitioned im the ordinary 
way and the shares should be as compact as practicable, and if 
possible, each set 6f sharers should get entire villages. But as 
‘regards the villages, held by dar-talukdars, a different rule must 
be adopted as we have indicated. The decree of this Court will 
specify the shares of the parties, direct that the dar-talukdars 
may be allowed to watch the proceedings, and it should further 
direct that the partition of the villages in which there are no 
dar-talukdars should be effected in the manner indicated above, 
whergas the partition of the villages in which there are dar-Za/u£- 
dars should be effected ina different way, each village being taken 
as a distinct property subject to partition among all the co- 
‘sharers, With these modifications, we affirm the decrée of the 
lower Court, and dismiss this appeal with costs to the plaintiff 
"respondent. We assess the bering fee at Rs. 300. 


AT M. Ns EE e . Appeal dismissed. 
: - (1) (1906) 3 0, L. J. 305... 
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z Morno profits, deoreo for— Satisfaction — A pportionment— Contribution. 

^ When'a decree for mene profits was satisfied by some out of tho entire 
body of persons liable thereunder by payments made from time to time, and a 
question arose as to the principle which would regalate contribution amongst 
fhe parties themselves, 

“Held, that the correct principle was to allow interest on the .sums paid 
trom the date of payment, and then to apportion rateably the whole sum 
crediting interest on each amount paid in favour of the party on whose behalf 
it was paid, from thp date of a ae a the decree 
for mesne profita. 

Judgment of the Judicial Committee in Jotindre Mohan Lahiri v v. Gus 

Prosoxno Lahiri (1) explained. 

Appeal by the defendants dgainst a judgment of the Calcutta 
High” Court (Brett and Mookerjee JJ.), dated the agth August 
1904. 

Suit for contribution of sums paid i in satisfaction of a décres 
for mesne profits. ‘ 

The facts sufficiently appear from the UM of the High 
Court which was as follows : 

“This appeal has been remitted to this Court by their Tord- 
ships of the Privy-Council with'the following order :— ` 

The High Court is hereby directed to take the account 
between the parties on the principle of computing interest on the 
total principal of the judgment-debt to the date of final extinguish- 
ment without regard to the sums from time to time paid on 
account and then crediting interest at the same rate on each 
amount paid in favour of the party on whose behalf it was paid 
from the date of payment to the date of final satisfaction of the 
decree, 

The origina! judgment-debt as it appears from the decree 
was Rs. 85,795 with interest thereon at 6 per cent. per afinum 
from the 12th May, 1879 till realization. The order passed on 


(1) (1904) I. L. R, 81 Oslo, 597, 
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the 3rd April 1882 merely amended a clerical-error in the decree 
and did not in any way affect the provisions as to interest. 

Interest calculated at 6 per cent. per annum on the debt fróm 
the rath May 1879 up to the 17th September 1889, that is to say, 
for 10 years 4 months and 5 days, amounts to Rs. 53,264. This 
added to the principal gives a total of Rs. 1,39,059. 

We have now to credit interest at the same rate on each 
amount paid in favour of the party on whose behalf it was paid 
from the date of payment until the final satisfaction of the decree 
on the 17th September 1889. We have made these calculations 
and the results are shown in the Schedule attached to the decree. 
These show that the plaintiff is entitled to credit for the sum of 
Rs. 51,295, the defendant No. 1 entitled to credit for Rs. 62,010, 
defendant No. 2 to credit for Rs. 23,596 and Kanaktara’s share to 
credit for Rs. 11,973. This last mentioned sum must be divided 
into two equal shares, one of which “will be credited to the plain- 
tiff and the other to the defendant No. r. "The half share is 
Rs. 5,986. The effect of these transfers is that the amount for 
which plaintiff is entitled to credit is increased to Rs. 57,281, and 
the amount for which defendant No. 1 is entitled to credit is 
increased to Rs. 6996. 

These three sums standing to the credit of plaintiff, defendant 
No. 1 and defendant No. 3 respectively added together give a' 
total of Rs. 1,48,873. ' 

This sum it is to be observed differs substantially from the 
sum arrived at under the directions of their Lordships by adding 
interest to the original judgment-debt from the date of decree up 
to the date of realization. This amount has already been shown 
to be Rs. 1,39,059. 

These two sums again differ from the amount which was 
actually paid into Court in satisfaction of the judgment-debt. 
This sum is arrived at by adding together all the payments made 
by the different parties in satisfaction of the decree, and amounts 
to Rs. 1,25,866. 

The difficulty now presents itself of following the further 
instructions of their Lordships and taking an account on this 
footing. In order to prepare any account, it is first necessary to 
remove the discrepancy between the total sum arrived at by add- 
ing the total interest to the judgment-debt and that arrived at by 
adding to each payment interest at the same rate from the date 
thereof up to date of final satisfaction of the decree, otherwise it 
is impossible to prepare any account. The most equitable method 
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of removing the discrepancy would appear to beto debit to the 
different parties sums out of the excess of the latter over the. 
former in proportion to their respective shares in the 'estate, 
The difference is Rs, 9,814 and the proportionate share debitable. 
to the plaintiff is Rs. 3,159, that debitable to the defendant No. 1, 
Rs. 4,692 and that debitable to defendant No. 2 is Rs. 1,963. 
The result of these deductions is that the amount standing to the 
credit of the plaintiff is reduced to Rs. 54,122 ; that to the credit 
of defendant No. 1 to Rs. 63,304 and that to the credit of defen- 
dant No, ato Rs. 21,633. 

Out of the total liability of Rs. 1,39,059 the plaintiff's share 
is Rs. 33,896, defendant No. 1’s share is Rs. 5$5,624,' defendant 
No. 2’s share is Rs. 27,811 and Kanaktara’s share Rs. 21,728. 
This last must be divided into two equal halves of Rs. 10,864 each, 
and each half transferred to the shares of the plaintiff and defen-. 
dant No. 1, respectively. The result is, the plaintiff's liability is 
Rs. 44,760, the liability of defendant No.1, is Rs. 66,488, and 
defendant No, 2's liability is Rs, 27,811. 

If the amounts as determined above as standing to the credit 
of each of the parties be set off against these sums, it will be 
found, that the plaintiff has made an excess payment of Rs. 9,362, 
the amount standing to the credit of defendant No. 1 falls short 
of his liability by Rs. 3,184, and the amount to the credit of 
defendant No. 2 falls short of his-liability by Rs. 6.178. 

* The plaintiff will, therefore, be entitled to a decree for 

. 3,184 against defendant No. 1 and for Rs. 6,178 against 
RA No. 2. 

The plaintiff will also recover interest on these sums from ihe 
defendants at 6 per cent. per annum from the date of suit up to 
the date of realization. 

Plaintiff will also recover costs in this and the lower Court 
from each of the defendants in proportion to the amounts decreed 
against them. 

The judgment of the Judicial Committee was dalivered by 

Lord Collins.—The history of this long and complicated 
litigation, which has now, it is to- be hoped, reached its utimate 
stage, is: compendiously stated in the judgment of this Board 
delivered by Sir Arthur Wilson on 23rd March 1904, which is 
appended to this case, and only a very brief statement is neces- 
sary to make the particular point that now arises for discussion 


-jntelligible. 


In 1882 the parties to this appeal had- become liable jolis 
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forthe payment of a sum which had been decreed to be paid. 
hy them for mesne profits of a certain share in an estate, of 
which share they had for many years been in wrongful posses. 
sion. The amount for which the decree was made was finally 
ascertained on 23rd April 1882 as Rs. 85,795, upon which sum 
interest at six per cent. from the rath May 1897 was payable 
until realization. The shares in the estate of the parties to this 
action were liable to be seized in execution. under the decree. 
The liability under this decree was finally extinguished by pay- 
ments made at different times by the various parties to this suit. 
extending down to 17th September 1889, during all which 
time interest was running on so much of the decreed amount 
as for thé time being remained unsatisfied. i 

After the liability to the. decree-holders had been thus 
satisfied, a dispute which has led to much litigation arose between 
the contributors as to their reciprocal rights and obligations 
towards each other, having regard to the amounts of their several 
contributions, the times at which they had been made, and the 
different proportions of their interests in the other shares in the 
estate itself. This litigation was carried up to the High Court 
at Calcutta. and frqm thence to this Board, who remitted it to 
the High Court with directions as to certain accounts to be 
taken and the consequent relief to be given. The High Court 
accordingly took accounts and made a decree finding à certain 
balance payable to the plaintiff, the now respondent. Against 
that decree the other parties or their representatives, by leave 
of the High Court, now appeal. They take exception to.twoó 

mistakes, as they allege, of fact :— 

(a) That the account has been taken and interest calculated 
from too early a date, vis. from the 12th May 1879 instead of 
from the 3rd April 1882. 

(5) That asum of Rs. 740 should not have been credited 
to the respondent. 

Their Lordships are of opinion that both these E 
which go to' fact only and not to principle, fail, for the reasons 
given by the respondent. The appellants further contended 
that the Court below have not correctly followed out the direc- 
tions of this Board.in the manner in which they have adjusted 
the shares, and obligations of the parties infer se upon the 
accounts so taken. As pointed out in Sir Arthur Wilson's judg- 
ment, the inequality which it was sought to remedy by the 
accounts. directed was that which arose: by reason of the fact. 
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that the payments which stopped srofanto the running of interest. 
on the decretal amount operated for the benefit of those who 
had not paid them as well as of those who had. The provision. 
that, in taking the account interest should be allowed on the sums 
paid from the date of payment, adjusted :mier se the inequality 
thus arising between the 'contributors, and from an account so 
taken it was possible to assess the exact proportion which each 
contributor had in fact borne in discharging the common burden. 
This, being ascertained, the amount in fact contributed had to be 
compared with the share of the common obligation properly 
falling to him in virtue of his proportionate interest.in the 
estate.. The shares in the estate of each of the contributors 
were.not in controversy, and the only figure open to discussion 
would now be what ought to be taken as the figure represent- 
ing the total debt to be discharged, for this is what had to be 
distributed among the contsibutors and borne by them in pro- 
portion to their interests. Three different figures have been 
suggested in the discussion :— " 

(1) That which represents the actual sum which was’ 
received by the decree-holder in satisfaction of his decree, vis., 
Rs. 125,826. . 

(2) The sum arrived at under the order of the Privy 
Council, on the footing that the principal and interest had all 
been paid on the same day, vis. the 17th September 1889, 
which amounted to Rs. 139,059. 

- (3) The sum arrived at as the result of the other account 
directed by the Privy Council, vis. ‘crediting interest at the 
same rate on each amount paid in favour of the party on whose 
behalf it was paid from the date of payment until the final ‘satis- 
faction of the decree, vis., Rs. 148,873. 

-Of these figures the first, though it.shows the total sum 
actually received by the decree-holder, ignores the relative posi- 
tions of the contributors towards each other in view of the fact. 
that the debt was wiped out at the times and in the amounts of 
the several contributions from time to time made by the debtors ; 
it does not translate into figures the separate and aggregate cost to 
the contributors at which the debt was wiped out. 'The second 
represents only a notional state of facts, and cannot be taken as 
affording a true total for division according to interests. 

It seems to their Lordships that the third figure is that which 
should be taken as representing -between the parties the whole 
burden which is to be divided among them in proportion to their. 
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several interests in the property. The burden to be borne was 
made heavier to all by reason of the length of time over which 
the liquidation was protracted, while the rights of. individuals are 
equalised by the allowance of interest on their coutributions from 
the time they were made. 

Thus we have in this figure the total aggregate cost at which 
tater se the common debt was liquidated, and this, therefore, is the 
burden to be assumed among them in properly adjusted shares. 

In their Lordships’ opinion, therefore, the account should be 
taken on this footing, and the amounts of their several contribu- 
tions already ascertained set off against their several liabilities so 
adjusted. This is in effect what has been done by the learned 
Judges below, though they have arrived at their result by a 
somewhat longer process, ` 

Having first in the prescribed method ascertained the amounts 
contributed by each party to the liquidation, they have in the 
first instance measured each contributor's share of the burden by 
treating it as an aliquot part of the second of the above figures, 
viz, Rs. 139,059. 'Thev have then ascertained the difference 
between that figure and No. 3, vis., Rs. 148,873 at Rs. 9,814, and 
having divided this sum in proper proportions, have added an 
aliquot part to the burden falling upon each contributor under 
the former calculation. 


Having thus ascertained the share of the burden and the, 


amount contributed by each, they have decreed the consequen- 
tial relief. 
Their Lordships will, therefore, humbly advise His Majesty 
that the decree of the High Court should be affirmed. 
The appellants will pay the costs of this appeal. 
Appeal dismissed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 


BANDHU ACHARJA AND OTHERS. 
vU. 
NATHNI BAHAR SINGH.* 


Tanki-texure—Hewnus sale—( Act VII of 1509, B. O), sections 1, 14— 
Jieotmeni— Berenwe Salo Law (Aot XI of 1859), section 89 —BSubsusting 
ttle at datsof sult—Titls, recognition of, as tankidar, if ewfioient. io give 
right of suit —" Ravoxue" and “ propricor," meaning of— Tenkidar, amowat 
dus from, and payablo to Gocerumant— Harenuoe—Sala by Collector for 
Government dues, f legal —Oooupanoy ratyats, proteotion of, from ejeciment 
—Baie, effect of —Suit, frame of —Multifariowsnees—Tanki (exwrea, nature 
Of settlement of —Regulation VII of 1889, motion 10, Clauses 3, €, 5, 7, 8,— 
Origin and incidents of inch tenancies. 


The word “ revenue,” as defined in Act VIL of 1868, (B. 0.) includes every 
sum annually payable to the Government by the proprietor of an estate or 
tenure in respect thereof; and the word " proprietor,” includes any tenant by 
whom any estate or tenure is held dixectly under the Government. 

Upon the disappearance of the xemindars who held the tenures (tanki 
tenures) directly from the Government under succesalve temporary settlements, 
upon their refusal to take fresh settlements at the time of a re-settlement, the 
tankidars came into direct relations with the Government and became pro- 
prietors of the tenures which were thenceforth held by them under the Govern- 
ment within the meaning of section I of Act VII of 1848, (B. O.) and the sum 
annually payable by them in respect of the tenures would be rightly desoribed 
as revenue, within the meaning of the same provision of the law; and the 
Collector has ample authority to bring such tenures to sale under the provisions 
of Act VII of 1868, (B. O.) 

If the tanhidars in a body are the tenure-holders liable for the payment of 
the Government revenue, each of tham prime facie has to oontribute a portion 
of the sum payable. The payment of such sum by any texkidar is payment 
by him in his character as a member of the body of tanhbidars ; merely because 
he cultivates the land in hia occupation, he cannot be regarded as a cultiwating 
r&lyat under the entire body of taahkidars whioh includes himself as a member, 
The tankiders cannot therefore be regarded as occupancy ralyats protected from 
eviction under section 14 of Act VII of 1868, (B. C.) 

The cause of action of a plaintiff suing in ejectment cannot be affected by 
the title pnder which the defendant prefers to hold possession. What concerns 
the plaintiff is that another 1s wrongfully in possession of what belongs to him 
and that fact gives him his cause of action, What tho plaintiff is entitled to 
claim is the recovery of possession of the land as a whole and not in fragments, 
and all persons who oppoee him in the enforcement of that right are concerned 
in his cause of action and ought accordingly to be made parties to the suit in 
which he seeks to eject them, and particularly so, when they combine to keep 
him out of possession. 

Nuado Kumar Nasher v. Banomali Gayan (1) referred to. 


* Appeal from Appellate Decree No, 658 of 1906. 
(1) (1902) I. L. B. 29 Oalo, 871. 
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Tt cannot bo affirmed asa matter of law that upon default of payment by a 
tanbidar, the entire village is Hable to be brought to sale so as to destroy the 
rights of all the tenure-holdera. The question depends upon the circumstance 
whether the settlement originally was under clanses 8, 4 and 5 or under clauses 
7 and 8 of section 10 of Regulution VII of 1822. 

The fundamental distinction between the two Kinds of settlament 1s thet in 
the oase of a settlement under clauses 2, 8 and 4, the settlement is made with a 
Budder Malguxar who represents all the persons interested in the property, and 
his default makes the entire tenure Hable for sale unless there is a provision to 
the contrary in the settlement ; and in the case of & settlement under olauses 7 
and 8, there is a settlement with a selected person as Sudder Malguszar, but his 
default does not make the entire tenure liable to sale, unless there is a specific 
provision to the contrary Jn the settlement. 

A settlement can be made under clauses 7 and 8 only in tho case of cultiva- 
ting proprietors who hold thelr tenure in pxttesdari or bhyachares or similar 
form, 

Ram Gobind Hoy v. Syud Kushuffadozs (2) referred to, 

Appeal by the Defendants. 


Suit in ejectment. 


The facts of the case appear fully from the judgment. 
Babu Pravas Chandra Mitter for the Appellants. 
Dr. Rask Behary Ghose and Babu Ram Chandra Masumdar 
for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—On the 16th July 1894 the plaintiff respon- 
dent purchased at a sale held by the Collector of Puri under Act 
VII of 1868 (B.C.) a tanki tenure, Trilochanpore which bears Touzi 
No. 9 on the Collectorate rolls of that district. On the 21st Sep- 
tember 1900, the plaintiff commenced the action out of which this 
_ appeal arises for ejectment of 168 persons upon the allegations 
that they were the defaulting ‘enéidar, that their interest in the 
property had passed at the sale and that inspite of delivery of 
possession to the plaintiff under section 29 of Act XI of 1859, they 
had not only continued in actual occupation, but, had, in the 
course of the recent settlement proceedings, got themselves regis- 
tered as the persons in possession. The defendants resisted the 
claim on various grounds amongst which it is sufficient to mention 
for our present purposes that they challenged the title of the 
plaintiff, questioned the frame of suit and denied that their own 
title had been in any way affected by the sale. The Courts 
below have overruled these objections and made a decree in 
favour of the plaintiff. The defendants have appealed to this 
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Court and on their behalf the decision of the District Judge has 
been assailed substantially on five grounds, namely, first, that the 
plaintiff had not at the date of the commencement of the suit 
any subsisting title, sccond/y, that his purchase under a sale held 
in pursuance of Act VII of 1868 was void inasmuch as the pro- 
visions of that Act were not applicable to the recovery of the 


. arrears due ; thirdly that the defendants had acquired a right of 


occupancy which was in no manner affected by the sale ; fourthly 
that the suit as framed was bad for maltifariousness and, Afthly, 
that the plaintiff by virtue of his purchase was at most entitled to 
collect rent from the defendants whose title as tanfidars had 
not been extinguished by the sale. ] 

In support of the first contention advanced on behalf of the 
appellants, it has been pointed out that the period of the settle- 
ment which was current when the plaintiff purchased in 1894, has 
subsequently expired and that in September 1900, when the 
plaintiff commenced this action he had not obtained a fresh settle- 
ment. Itisargued consequently that at the date of the insti- 
tution of the suit the plaintiff had no subsisting title. In our 
opinion there is no force in this contention. Jt is not disputed 
that the plaintiff purchased the disputed tenure in 1894, whatever 
the effect of his purchase may be on the title of the defendants. 
Since the date of his purchase the term of the settlement 
has expired but although he has not executed a fresh kubulyat 
in favour of the Government, his title has been recognised by the 
settlement authorities and his name has been entered in the 
settlement proceedings as the fandidar. It is obvious, therefore, 
that he had a subsisting title at the date of the institution of the 
suit. d 

In support of the second ground upon which the decision of 
the District Judge is challenged, two reasons have been advanced. 
It has been contended, in the first. place, that the provisions of 
Act VII of 1868 have no application because the Government 
stands in the position of the zemindar who has been expropriated 
and consequently the Government is not entitled to recover 
arrears by any procedure which was not open to the zemindar. 
It has been contended in the second place that the sum payable 
by the defendants to the Government was not revenue within the 
meaning of Act VII of 1868 and could not accordingly be 
recovered in the manner laid down in that Act. To appreciate 
this argument it is necessary to remember that originally the 
estate within which the disputed tenure is comprised, was held by 
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a zemindar from the Government under successive temporary 
settlements. In the early years of the 19th century, upon the 
expiry of the. term. of one of these temporary settlements, the 
remindar for the time being declined to accept a settlement. 
Upon the refusal of the proprietor to accept the terms of the 
settlement offered to him, the Goverament decided to hold the 
estate in &4as and the zemiadar was allowed the usual malikana. 
The result was that the tenure-holders who were originally liable 


to pay rent to the zemindar came iuto direct relations with. 


the Government. The question, therefore, arises whether the 
amount payable by them tothe Government under these circum- 
stances became revenue within the meaning of Act VII of 1868. 
Section 1 of the Act defines the word revenue to include every 
sum annually payable to the Government by the proprietor of an 
estate or tenure in respect thereof. The word ‘proprietor’ is further 
defined to include any tenant by whom any estate or tenure is 
held directly under the Government. It follows, consequently, 
that, inasmuch as upon the disappearance of the zemindar, the 
predecessors of the defendants were brought into direct relations 
with the Government, they became proprietors of the tenure 
which was henceforth held by them under the Government 
within the meaning of section 1 and the sum annually payable by 
them in respect of the tenure would be rightly described as 
revenue within the meaning of the same provisions of the law. 
It is clear, therefore, that the Collector had ample authority to 
bring the tenure to sale under the provisions of Act VII of 1868. 
There is no force in the suggestion that as the Government stands 
in the place of the expropriated zemindar, no remedy is open to 
the Government other than what was available to the zemindar 
himself, and that the amount recoverable by the Government was 
not revenue within the meaning of Act VII of 1868. The 
validity of the sale cannot consequently be challenged on this 
ground. 

The third ground upon which the defendants seek to resist 
the claim of the plaintiffs is that they are occupancy raiyats and 
are not liable to ejectment. This defence is founded apparently 
upon section 14 of Act VII of 1868 which provides that 
although under section 12, the purchaser of any tenure sold 
under the provisions of section 11 acquires it free from all incum- 
brances which may have been imposed upon it after its creation 
or after the time of settlement whichever may have last occurred, 
and is entitled to avoid and annul all under-tenures and forthwith 
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to eject all under-tenants with certain exceptions specified in ' 
section 12, yet such purchaser is not entitled to eject any raiyat 
having a right of occupancy at a fixed rent or at a rent assessable 
according to fixed rules under the laws in force. No doubt if the 
defendants can establish that they are raiyats of the. descrip- 
tion contemplated by section 14, they would be protected 
from ejectment ; but the line of argument by which they 
endeavour to prove this position, though injurious, is entirely 
unsound, They contend that all the Zan£iZars as a body consti- 
tuted tenure-holders aud were liable for the payment of the 
assessment imposed by the Government. At the same time each 
of these Zau&idars cultivated the portion of land in his posses- 
sion and had to contribute towards the payment of the assessment 
proportionate to the quantity of land held by him. Each /auki- 
dar, therefore, it is argued, may be regarded asa cultivating 
tenant under the entire body of /as£idars, and in this character 
may be treated as a raiyat having a right of occupancy. This 
argument is manifestly fallacious. Ifthe fan4idars in a body are 
the tenure-holders liable for the payment of the Government 
revenue, each of them prima facie would have to contribute a 
portion of the sum payable. The payment of such sum by any 
tankidar would be payment by him in his character as a member 
of the body of tankidars ; merely because he cultivates the land 
in his occupation, he cannot be regarded as a cultivating raiyat 
under the entire body of £ankidars which includes himself as a 
member. To accede to the argument advanced on behalf of the 
appellant would be to give effect to a fiction which has neither 
any solid foundation in fact noris supported by any reliable 
analogy. We must consequently hold that the defendants Cannot 
be regarded as occupancy raiyats protected from eviction under 
section 14 of Act VII of 1868. 

The fourth ground upon whichthe decision of the District 
Judge is challenged is that the suit as framed is multifarious. 
It is contended by the learned vakil for the appellants that 
the plaintiff was not entitled to join all these defendants in 
one action inasmuch as they are in occupation of different 
parcels of land. In our opinion there is no force whatever in 
this contention. In support of our view it is sufficient to refer to 
the decision of this Court in the case of Mundo Kumar Nasker v. 
Banomalt Gayan (1) in'which the principle applicable to cases of 
this description was fully explained. It was pointed out by the 

(1) (1903) I. L. B, 39 Calo. 871, 
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learned Judges who decided that case, that the cause of action of Orvin, 
a plaintiff suing in ejectment cannot be affected by the title under 1907. 
which the defendants profess to hold possession. What concerns 
the plaintiff is that another is wrongfully in possession of what 
belongs to him and that fact gives him his cause of action. If TT 
this is so, where there is but one person in possession, can there  Alookerje, J. 
be a difference when the land is in possession of more than one ? iN 
We think not. It appears to us, so far as the plaintiff's cause of 
action is concerned, that it is a matter of indifference to him upon 
what ground the different persons in possession may seek to 
justify the wrongful detention of what is his. What he is 
entitled to claim, is the recovery of possession of the land as a 
, whole and not in fragments, and all persons who oppose him in 
the enforcement of that right are concerned in his cause of action 
and ought accordingly to be made parties to the suit in which he 
seeks to eject them. It may further be added that in the case 
before us it has been found by the learned District Judge, that 
the defendants had combined to keep the plaintiff out of posses- 
sion. What gives the plaintiff his cause of action, therefore, is the 
wrongful detention of the land which is his and in this view of 
the matter the objection to the suit on the ground of multifarious- 
ness entirely fails. 

The fifth ground upon which the judgment of the District 
Judge is assailed is that he has taken an erroneous view of the 
effect of the purchase made by the plaintiff upon the title of the 
defendants. This contention is sought to be supported by two 
arguments in the alternative, namely, /irsó that there was a 
separate settlement by the Government with each /an£érdar and 
that, therefore, the sale of the tanki under one proceeding was 
void ; and secondly, that the effect of the sale was to vest in the 
plaintiff the title of the reportdar through whom the revenue was 
paid and that the plaintiff was not entitled to recover Aas posses- 
sion. As regards the first branch of this contention there is, in 
our opinion, no foundation for it. The learned District Judge 
has found in concurrence with the Court of first instance that, 
for more than 50 years previous to the date of the sale, the 
Government always appears to have recognised a joint liability on 
the part of the /aukiZars and to have treated the mouza as liable 
for one entire jama. It was suggested on behalf of the appellants 
that this finding is based upon a mis-construction of the settle- 
ment roóokari of the 16th January 1841. The respondent in 
answer to this contention undertook to produce before this Court 
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the settlement roja£a of 1842 and some other papers which 
he alleged, showed that the conclusion of the District Judge is 
well-founded. As the settlement mèakari of 1841 was not quite 
clear or conclusive on the point, we allowed the plaintiff respond- 
ent to'produce the other papers we have just mentioned. These 


documents make it reasonably clear that the tenure has been for 


over half a century treated as an entire tenancy. We must 
consequently hold that the validity of the purchase made by the 
plaintiff cannot be successfully challenged on this ground. The 
second branch of the contention of the appellant however raises 
a question of greater difficulty, the true solution of which 
depends upon the nature of the settlement by which this tanki 
tenure was created. It is contended by the learned vakil for the 
appellants that assuming that the revenue in respect of the tenure 
was jointly payable by all the Zan&iZars and that it was payable 
through one of their member called the reportar, the settlement 
was of a character which did not render the interest of all the 
tanktdar liable to forfeiture upon a sale held by reason of the 
default of the reporidar in the payment of the revenue. It is 
argued, on the other hand, by the learned vakil for the respond- 
ent that the settlement was of a character which made the 
reportdar the agent of the Zen£iZars and that a sale held by reason 
of the default of the regorídar in the payment of the revenue 
destroyed not only the interest of the reforidar but of every 
member of the village community. In order to determine which 
of these contentions ought to prevail, it js necessary to investi- 
gate whether the settlement was under clauses 7 and 8 of section 
10 of Regulation VII of 1822 or under clauses 3, 4 and 5 of the 
same section. If the settlement was made under the provisions 
of clauses 7 and 8, the argument of the appellant must be treated 
as well-founded. If on the other hand the settlement was under 
clauses 3, 4 and 5 the contention of the respondent must prevail. 
The facts found by the learned District Judge are not sufficient 
for the solution of this question and the additional evidence 
which has been produced in this Court is also insufficient to 
dispose of the matter. Under these circumstances it would be 
necessary to remit the case under section 566, Civil Procedure 
Code, read with section 587, for investigation of this point. We 
shall however, explain the distinction between the two kinds of 
settlement referred to in section 10, so that the Court below may 
have no difficulty in determining the facts upon which the answer 
to the question raiséd must ultimately depend. Clause 2 of 


- 
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section ro of Regulation VII of 1822 contemplates a case in 
which any land appertaining to a mehal hitherto recognised as a 
taluk of one or more sudder malgusurs may be owned or occupied 
by other persons holding under the sudder maleusary and 
possessing an heritable and transferable property therein, clause 
3 provides that in cases in which two or more persons may 
possess a joint property in any village, mehal, or parcel of land, 
(the property of such persons, consisting of an interest of the 
same kind, whether of the aame extent or otherwise) it shall be 
competent to the Collector either to make a joint seftlement with 
the parties collectively or a majority of them or with an agent 
appointed by them or a majority of them or to select one or 
more of them to undertake the management of the meha/ as 
sudder mulguzary. If it is determined to make a joint settle- 
ment as provided in clause 5, then the interests and estate of all 
malgusars shall, unless otherwise specially allowed, be held res- 
ponsible for the Government Revenue and be liable to sale in the 
event of any arrears accruing on account of the settlement. It is 
clear, therefore, that if a joint settlement is made under clauses 
2, 3 and 4 all the malgusars are jointly responsible for the pay- 
ment of the Goverament Revenue although the Mehal is under 
the management of one of them as an agent or sudder malrusar 
and if default is made by the agent or manager or sudder malgusar 
the entire tenure is liable to sale ; but even in these cases the 
terms of the settlement may provide that the entire tenure will 
not be liable to sale by reason of the default of the agent or 
manager or sudder maigusar to pay the revenue. Clause 7 and 
8 of Sec, ro deal with the settlement of an entirely different 
description. Clause 7 contemplates a settlement of a mehal or 
portion of a mehal held by a number of cultivating proprietors in 
putteedary or bhyachary tenure or the like. This clause provides 
for adjustment of rent payable by such cultivating proprietors. 
Clause 8 then defines the incidents of such settlement and lays 
down that the settlement may be made with one or more of the 
persons selected to manage, collect or account for. the public 
revenue as sudder malgusar. So far the provisions is analogous 
to the provisions for an agent or manager or sudder malgusar in 
the case of a settlement under clauses 2, 3 and 4; but here follows 
an important variation. Clause 8 provides that when a settle- 
ment is made with a selected person as sudder malgusars, the 
interests of the non-engaging parceners shall not be held answer- 
able for the default of the sudder mulguzar, save and except in so 
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far as may be specifically provided. The fundamental distinction 
between the two kinds of settlement therefore is obviously this: 
in the case of a settlement under clauses 2, 3 and 4 the settle- 
ment is made with a sudder malgusar who represents all the 
persons interested in the property ; and his default makes the 
entire fenure liable for sale unless there is a provision to the 
contrary in the settlement. In the case of a settlement under 
clauses 7 and 8 there is a settlement with a selected person as 
sudder malruzar but his default does not make the entire tenure 
liable to sale, unless there is a specific provision to the contrary 
in the settlements. The mere fact therefore that in the case of 
any tenancy, the revenue is payable through a reportdar or agent 
or manager or sudder malgusar, does not indicate whether the 
settlement is of the one description or the other. It must be 
determined upon evidence, if the question arises, whether the 
settlement was made under clauses 2, 3 and 4 or under clauses 7 
and 8. It will further be observed that a settlement can be made 
under clauses 7 and 8 only in the case of cultivating proprietors 
who held their tenure in putteedari or bhyacharee or similar 
form. It is not necessary for our present purpose to examine in 
detailthe incidents of putteedari or bhyatharee tenures, but 
reference may be made to Mr. Field's Regulations of the Bengal 
Code, Introduction, Chapter II, Secs. 46 and 47 (page 48) where 
these tenures are described. Reference may also be made to the 
cases of Ram Gobind Roy v. Syud Kashuffuddsa (1) in which, it 
was pointed out that the operation of clauses 7 and 8 is limited 
only to cases of cultivating proprietors holding under putteedari 
or bhyacharee tenures or the like. 'To determine whefher in 
the present case the original settlement was under clauses 7 and 
8 as alleged by the appellants or under clauses 3, 4 and 5 'as 
alleged by the respondent, the Court below must ascertain, first, _ 
whether the persons with whom the séttlement was made were 
cultivating proprietors, and secondly, if they were cultivating 
proprietors, whether they held under the putteedari or bhya- 
charee tenure or any analogous system. We may add that our 
attention was invited to a passage from Mr. Maddox’ final report 
on the survey and settlement of the Province of Orissa 1890-1900, 
volume (1) page 213 in which the following statement occurs. 
* These Sasan villages appear to have been founded by groups of 
Brahmins from the west who were brought to Orissa by the 
Hindu Kings and continued to hold the villages at a tanki 


(1) (1870) 14 W. B. 1, (1871) 15 W, R 141, 
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rent or sanads from the Raja of Khurda or the Mahrattas. 
The assessment made was on the total cultivated area of the 
village and so long as the whole amount was paid into the 
treasury the village community were at liberty to make their 
own arrangements for its distribution. They paid the revenue 
through elected representatives called refortaars who at the 
last settlement entered into engagements with the Government 
on behalf of the individual tenure-holders but on default the whole 
village was liable to be brought to sale," It is obvious, however, 
that it cannot be affirmed as a matter of law that upon default of 
payment by a tandidar the entire village is liable to be brought 
to sale so as fo destroy the rights of all the tenure-holders. The 
question depends as we have already explained, upon the circum- 
stances whether the settlement was under clauses 3, 4 and 5 or 
‘under clauses 7 and 8 of section 10 of Regulation VII of 1822: 
whether the settlement could bee made under the one set of 
provisions or the other would again depend upon the circum- 
stance whether the persons interested were cultivating proprietor 
holding under putteedart or dhyackaree or similar tenure or 
whether the proprietors had a different status. This is the 
fundamental point in the case and upon a careful examination of 
the records we are satisfied that it was overlooked in the Courts 
below. 

The result, therefore, is that the case must be remitted to 
the District Judge under section 566, Civil Procedure Code, for 
decision of the question whether in the case of the disputed 
zankt, the settlement was originally made under the provisions 
of clauses 3, 4 and 5, or under clauses 7 and 8 of section 10 of 
Regulation VII of 1822. As this point does not appear to have 
been clearly appreciated in the.Courts below, the parties will be 
at liberty to adduce fresh evidence to be taken either by the 
District Judge himself or by the Subordinate Judge under his 
direction, to be submitted to him for return of a finding to this 
Court. The papers which have been produced in this Court will 
be made part of the record and will be sent down to the Court 
below along with it. The costs of this appeal will be dealt with 
when it is finally heard. 


B M: Case remanded. 
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Before Mr. Fustice Stephen and Mr. Yustice Mookerjee. 
SHIBU RAUT AND OTHERS 
v. 
BEHAN RAUT AND ANOTHER.* 


Res judioata— vil Procedure Oode (Act XIV of 1888), section 13,—" Com- 
potent to try suck subscquant suit, or the swit in which such rue. has boon 
subsoquontly raised,” meaning of—Ocurt of oompotert furisdiction— 
Original or Appellato Oovert,—Competonoy in regard to the whole or 
part of the subject matisr of litigation. i 

Under the present Oivil Procedure Code (Act XIV of 1883), in order to 
establish the plea of ras judiosta, it has to be shown that the Oourt of oon- 
current jurisdiction which decided the former suit, was & Oourt of jurisdiction 
competent to try the subsequent suit, 

Afisir Raghobardial v. Raja Shoo Baksh Singh (1), Rajah Run Bahadoor 
Singh v. Mussamut Laokoo Kosr (8), Ramdoyal v. Janki Das (8) and Penga v. 
Uninduthi (4) referred to. 

Toporldhes Dhiraj Gir Gosaih v. Sreepetty Sahanoe (D) explained and 
distinguished. 

In order to establish the plea of res judicata, the Court which decided the 
former suit must have been such a Court as would have been competent to try 
and decide not only the particular matter in imme in the subsequent suit but ` 
also the subeequent suit iteelf in which the issue is subsequently raised. 

Gobul Mandar v. Pudmanunad Singh (0) referred tò, 

It is the competency of the original Court which decided the former suit 
that must be looked to and not that of the appellate Court in which the suit 
was ultimately decided on appeal. . -~ 

DBheras, Lal v. Barat Chander (7), Koylas Ohandra v. Torah Nath (8) and 
Ran Gopal v. Prounas Kumar (9) referred to, 

Bhugwanbutti Ohowdhrant v. A. H. Forbes (10), and Pathewe v, Swi- 
nanma (11) distzngulshed. 

Appeal by the Defendant. s 
Suit for declaration and for joint possession, 
Babus Nibwadhab Bose, Shib Chandra Pait and Ram 

Chandra Masumdar for the Appellants. 

Babus Lal Mokun Doss and Girish Chandra Pal for the 


— Respondents. 


* Appeal from Appellate Deoree No. 359 of 1906, against a decree of J. J. 
Platel, D^ District Judge of Cuttack, dated the 4th January 1906, confirming 
that of Babu Bidhubhushan Chakravarti, Subordinate Judge of Cuttack, dated 
the 21st February 1905, 


(1) (1883) L. R. 9. L A. 197. ` (6) (1903) L L. R, 20, Calo. 707, 
(3) (1884) L. B. 12, I. A. 28. (7) (1805) T. L. R. 28. Oalo. 415. 
(8) (1900) L L. B. 24& Bom. 456. — (8) (1897) L L. B, 25. Oalo, 571 (576.) 
(4) (1900) I. L. B. 2& Mad. $75. — (9) (1905) 10. O. W. N. 539. 
(5) (1880) I. L. B. 5. Galo, 882, — (10) (1900) I. L B. 38. Calc. 78. 
(11) (1884) L L, B, 8. Mad. 88, 
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The material facts appear from the judgments which are as 
follows : s 

Stephen J.—In this case the plaintiff sues for a declaration 
of his title to an 8 annas share in certain property, for joint 
possession thereof with the principal defendants and for mesne 
profits. Inthe lower Courts the case? was contested chiefly on 
questions of fact relating to the family geneology and the 
history of the property in relation to the family of which all 
the parties were members, which were decided in the plaintiff's 
favour and with which we are not concerned. A point of law 
was however raised on behalf of the defendant which has been 
argued before us on a second appeal. This is that the suit is 
res judicata, and it arises as follows. Some years ago the plaintiff 
sold certain lands to one Gobinda Charan Mangraj, and defen- 
dant No. r.in the present suit, one of the appellants before 
us, sued in the Court of the Munsiff of Kendrapara for recovery 
of the possession of the property so conveyed, and to have the 
kobala granted by the present plaintiff to his vendee set aside. 
He succeeded in the former claim, judgment being given in 
his favour on the 14th August 1899, on the ground that the 
present plaintiff hdd no share in the disputed land and that the 
relationship between the plaintiff and the first defendant, and 
consequently the other defendants, found as proved in the 
present case did not exist. This decision was affirmed on appeal 
to this Court. There is no finding before us, as to the indentity 
of the land affected by Munsiff’s decree with that now in suit, 
or any part of it. The kobala granted by the plaintiff to Gobinda 
is however on the record and boundaries are given therein which 
might show that such lands are part of those now sued for. 
They appear only to bea part because the present suit is not 
within the jurisdiction of a Munsiff, andit is not suggested that 
they are more than a part. 

The question before us, therefore, resolves itself into two 
parts. rst, can the present suit be entertained as to so much 
of the land in suit as was the subject matter of the suit in the 
Munsiffs Court? Secondly, can the issue whether the plaintiff 
is related to the defendant, as alleged, be tried in the present 
suit after having been decided before the Munsfif? The answer 
of course depends primarily on section 13 of the Civil Procedure 
Code which runs so far as it is material as follows. ‘ No Court 
shall try any suit or issue in which the matter directly and 
substantially in issue has been directly and substantially in issue 
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ina former suit between the same parties . . . litigating 
under the same title in a Court of jurisdiction competent to try 
such subsequent suit, or the suit in which such issue has been 
subsequently raised, and has been heard and finally determined 
by such Court." Taking the second point first, the truth of the 
geneology was an issue before the Munsiff and isan issue here: 
and it follows from the judgment of Banerjee J.in Rat Charan 
Ghose v. Kumud Mohun Dutt Chowdhry (1) based on the cases 
there referred to and followed in Ramgopal Mosumdar v. 
Prasunno Kumar Sanial (2), that what we have to consider is 
the competency of the Munsiff to try the present suit, not that 
of the High Court by whom his decision was affirmed on appeal. 
This concludes the question as the present suit is beyond the 
Munsiff’s jurisdiction, The case of Zopontdhes Dhiri Gir Gosain 
v. Sreeputty Sahanee (3), is referred to by the lower appellate 
Court, but has not been relied on by the appellant here; as it 
was decided on the Code repealed by the present Civil Procedure 
Code, which alters the law on the subject. 

. On the first point we are invited to follow the decision in 
Bhugwabutts Chowdkrant v. Forbes (4) followed in the second 
case above mentioned. That case is however distinguishable 
from the present in an essential feature. There the plaintiff sued 
before a Subordinate Judge for road and public works cesses, 
embankment cesses, dak cesses and other matters designated as 
"etc" Claiming an amount which exceeded that for which he 
could sue before a Munsiff the defendant had sued for a refund 
of what he had paid for road and public works cesses, and the 
suit was decreed on the ground that the plaintiff was not liable 
to pay the cesses at the enhanced rate claimed. It was held 
that the plaintiff in the second suit could not gain a cause of 
action on which he had been previously defeated with new 
causes of action, and that such an action amounted to an evasion 
of section 13. In the present case it was not open to the plaintiff 
to decide his cause of action as he might have done in the 
former case. By section 43 he was compelled "to include the 
whole of the claim which (he was) entitled to make in respect 
of the cause of action. The land he sued to recover was 
all held under one title according to his case. He might it is 
true have omitted the land which was subject matter of the 
action before the Munsiff, and itmay be argued that this was 


(1) (1808) 1. T. B. 25 Cale. 576. (B) 11880) L L. R. 5 Calo, 832. 
(2) (1905) 10 0. W. N. 599. (4) (1900) I. L. B. 28 Calo, 78. 
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not land he was entitled to make a claim in respect of. But 
this argument is not of sufficient force to induce me to contend 
the principle of the decision to a case where the facts differ so 
essentially. The principle makes an apparent, though not a 
‘real, inroad on the meaning of section 13, to extend it as 
suggested to this case, could in my opinion be making the inroad 
arealone. The appeal is accordingly dismissed with costs. 

Mookerjee J.—The only substantial question of law which 
calls for decision in this appeal is whether the suit is barred by 
the principle of res judicata. The Courts below have concurrently 
answered this question against the appellanta. 

It is argued before this Court that the suit is barred by res judi- 
cata, first, because the question of title to the disputed property 
which turns upon the relationship of the parties was directly and 
substantially in issue in the litigation of 1899 and was then decided 
in favour of the present appellants, and secondly, because the ques- 
tion of title, in so far asit affects that portion of the disputed pro- 
perty which form the subject matter of the litigation of 1899, can, 
in no view of the matter, be re-opened for a fresh adjudication. 

In support of the first branch of this, argument, reliance is 

placed upon the decision of this Court in the case of ZofonidAee 
Dhiraj Gir Gosain v. Sreeputty Sahanee(1). It is clear, however, 
that although that decision has never been formally dissented 
from, the rule laid down therein can no longer be regarded as 
good law. That case turned upon the construction of section 13 
of Act X of 1877, the language of which was materially different 
from the language of section 13 of Act XIV of 1882. In the 
present Code, the words ‘ competent to try such subsequent suit 
or the suit in which such issue has been subsequently raised " 
were expressly added, so as to make it quite clear that the com- 
petence required is in respect of the subsequent suit also. This 
view is amply supported by the decision of their Lordships of 
the Judicial Committee in Miser Raghobardayal, v. Rajah Sheo 
Baksh Singh (2), Raja Run Bakadoor Singh v. Lachoo Koer (3). 
Under the present Code, in order to establish the plea of 
res judicata in a case of the description now before us, it has to be 
shown tbat the Court of concurrent jurisdiction, which decided 
the former suit, was a Court of jurisdiction competent to try the 
subsequent suit. (See Ramdayal v. Fanki (4), Panga v. Unni 
Kutt (5). It follows, therefore, that the first branch of the con- 
tention of the appellants cannot be sustained. 


(1) (1880) T, L. R. b Calo. 882. (8) (1884) L R. 12 T. A. 23, 
(3) (1882) L. R. 8 I, A. 197. : (9 (1900) L L, R, 24 Bom. 450, 
(5) (1900) I, L, R, 24 375. 
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The second branch of the contention of the appellants is that 
the suit is barred by res judicata at least with respect to that 
portion of the disputed property which is alleged to have been " 
the subject matter of the previous litigation. In support of this 
position reliance is placed upon the cases of Bhugwanbutti Chow-- ; 
dhrani v. A. H. Forbes (1) and Ramgopal v. Prasuuna Kumar (2) 
The decision of the question raised, however, must depend 
primarily upon the language of the Code, which seems to me to 
make it reasonably plain that in order to establish the plea of 
res judicata, the Court which decided the former suit must” have 
been such a Court as would have been competent to try and 
decide not only the particular matter in issue in the subsequent 
suit itself in which the issue is subsequently raised. In support 
of this proposition, it is sufficient to refer to the decision of their 
Lordships of the Judicial Committee in Gokul Mandar v. Pudma- 
ntind Singh (3) in which Lord Davey pointed out that sectiog 13 
of the present Code, which embodies the principle just enunciated, 
goes in this respect beyond section 13 of the previous Code (Act 
X of 1877) and also beyond the law laid down by the Judges 
in the Duchess of Kingston's case (Smith. L, C., Vol. I, 713.) 
Lord Davey further observed that the essence of a Code is to be 
exhaustive on the matters in respect of which it declares the law, 
and it is not the province of a judge to dis-regard or go outside 
the letter of the enactment according to its true construction. 
If the principle thus interpreted by the Judicial Committee is 
applied to the case before us, there can be no possible controversy 
that the plea of res judicata cannot be sustained. 

It was faintly suggested, however, on behalf of the appellants 
that as in the previous litigation the decision of the Court of first 
instance was subsequently affirmed by this Court, and as in the 
present litigation also the matter has been carried before this 
Court, the plea of res judicata ought to be allowed, or, in other 
words, that the true criterion is the competency of the Court of 
appeal to decide the question. In my opinion, this contention is 
not well-founded. It is now firmly settled that it is the compe- 
tency of the original Court which decided the former suit that 
must be looked to and not that of the appellate Court in which 
the suit was ultimately decided on appeal. (See Bharast Lal 
v. Sarat Chunder (4), Koylash Chandra v. Tarak Nath (5) and 
Ramgopal v. Prosanna Kumar (a). 

It was argued, further that the view we take, is inconsistent 


C1) (1900) L L. B, 38 Calo. 78. (8) (1902) L L. R. 29 Calo, 707. 
(2) {1908} 10 0, W. N. 539. (4) (1995) L L. R. 23 Oslo, 415. 
(5) (1897) I. L- B. 25 Oale, 571 at 576. 
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with the decision of this Court in BAagwanbutii Chowdhrani v. A. Orvrr. 

H. Forbes (1). It may be a matter for controversy, whether some of 1908. 
‘the observations, at any rate in the decision relied upon may not be Shibu Raut 

difficult to reconcile with the provisions of section 13 of the Code 
“as interpreted in the judgment of the Judicial Committee to which — 
reference has been made. This much is clear, however, that tha Meebiryes, 7. 
decision turned upon facts and circumstances, which are essen- 

tially distinguishable from those of the case before us, for the 

reasons set forth in the judgment of my learned brother. 

Reliance was also placed upon the decisions of the learned 

Judges of the Madras High Court in Pathuma v. Salimamma (2) 

with reference to which, it is only necessary to observe that 

although it was decided after the present Code had come into 

force, some of the observations, at any rate, appear to be based 

upon the law as it was understood to be under the Code of 1877. 

On these grounds, I must hold that the second branch of the 

contention of the appellants cannot be supported. The appeal 

consequently fails and must be dismissed with costs. 

B. M. Appeal dismissed. 

(1) (1900) I. L. B. 28 Calo, 78. (2) (1884) I L. R. 8 Mad. 83. 
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Under the provisions of section 21 of the Bengal Tenanoy Act, if a tenant 
is an occupancy or settled raiyat in respect of some lands in a village, he’ is 
entitled to possession as an occupancy raiyat of the whole of tho lands he holds 
in the village, provided he Aclds them (that is, the lands other than those 
of which he is an oocupanoy or settled raiyat) as a raiyat. But if he holds them 
asa tenure-holder, his oocupetion of some landa asa ralyat will not give him 
the rights of a raiyat in the other lands. 
Suit for recovery of possession on ejectment of the Defendant. 
Appeal by the Plaintiffs. 
The facts of the case appear fully from the judgment. 
Dr. Rash Behary Ghose and Babu Umakalt Mukerjee for the 
Appellant. 
Babu Karuna Sindhu Mukerjee (for Babu Sarada Charan 
Mitra) and Babu Samatul Chandra Dutt for the Respondent. 
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The judgment of the Court was delivered by 


Rampini J.—This is an appeal from a decision of the District 
Judge of Mozufferpur, dated the znd of August 1898. 

The suit out of which the appeal arises is one brought by 
certain proprietors of land, situate in Mouzah Baijnath Beshi, for 
ejectment of the defendant, M. H. Mackenzie, who is described as 
the son of John Mackenzie, deceased, and as being an indigo- 


planter and the proprietor of Kothi Halimpur, otherwise called 


Rajkhund Awrai. 

The allegations of the plaintiffs are that they granted ficca 
leases to the proprietor of this Halimpur indigo concern, that the 
defendant has been holding the lands under these leases, that 
the term of the last of the leases expired on the 1st Ashin 1301 
F. S., but that the defendant is still in possession of the lands, 
and that, by virtue of the stipulations contained in the icca potta 
of the 15th April 1880, the plaintiffs are entitled to the rent of 
the 10 anna kist of 1301. 

The defence of the defendant is that he is an occupancy 
ratyat of the land in dispute, the area of which is about 41 bighas, 
and that, therefore, the plaintiffs are not entitled to eject him. 

The first Court found that the defendant was an occupancy 
ratyat as regards 15 digkas leased to the Factory in the year 1861, 
at a rental of Rs. 30 and that, so far as the rest of the land was 
concerned, the defendant had no occupancy right whatever ; and 
the Subordinate Judge accordingly gave the plaintiffs a decree 
for ejectment of the defendant from the rest of the land, leaving 
the defendant in possession of 15 digkas, the boundaries of 
which were, however, not determined. The Subordinate Judge, 
therefore, gave the defendant permission to retain possession of 
any 15 bighkas he chose to select. 

On appeal to the District Judge, that officer affirmed the, 
finding of the Subordinate Judge with regard to the 15 dighas ; 
but he held that defendant was an occupancy ratyat as regards all 
the lands in dispute, and lie, therefore, dismissed the suit. 

The plaintiffs now appeal to this Court, and on their behalf 
it has been contended, frs?, that the District Judge was wrong in 
holding that the defendant is a raiyat as regards any portion of 
the land in dispute, and, secondly, that possession of the land by 
the Factory cannot be possession of the land by a ratyat, and, 
therefore, the defendant ought to be ejected from the land. 

With regard to the first contentlon we would say that it 
appears to us that the finding of the District Judge cannot be 


. 


Voi VIL.) HIGH COURT. 


supported, at least upon most of the documentary evidence 
adduced in the case. 

The first lease, Exhibit E, granted on the 4th of December 
1861 to Charles Swayne, as proprietor of an 8 anna share of the 
Factory at Halimpur, and as muktear of William Thomson, the 
proprietor of the other 8 anna share at a rental of Rs. 30 for 
seven years, is undoubtedly acultivating lease. But we cannot 
take the same view of the subsequent leases under which the 
defendant now purports to hold the land. The next of these 
leases is one dated the 21st of October 1863. It is marked 
Exhibit F and it purports to be a lease by the plaintiffs for 3 annas 
10 gandas 2 cowries of the 16 annas of Mouzah Baijnath Beshi. 
It is granted to Henry Brown, muktear for W. Thomson, proprie- 
tor of the Factory at Halimpur, at a yearly rent of Rs. 120 
6 annas, and it also purports to convey to the grantee the 15 
bigkas of land covered by the previous pofta of the 4th December 
1861. This lease was granted for 7 years, from 1271 to 1277. In 
this lease the grantee is described a /iccadar and permission is 
given to him to cultivate, and cause to be cultivated, the lands in 
a satisfactory manner. This lease was succeeded by another, 
which is marked Exhibit IJ. This lease is in the form of a 
kabultat, executed by A. R. H. McQueen, muktear of W. S. 
Mackenzie, proprietor of the Factory of Halimpur, and is a lease 
of a 3 annas 10 gandas 2 cowries share of Mouzah Baijnath Beshi 
for 5 years, 1282 to 1286. In it there is no distinction made 
between the 15 dtg4as originally granted to Charles Swayne and 
William Thomson and the remainder of the land leased by 
Exhibit F on the 21st of October 1863. It further conveys some 
other lands at the rate of 2 rupees per digha at an annual same 
of Rs. 107-14 annas : so that the total rent comes to Rs. 301 
12 annas 9 pies. It appears from this document that a sum of 
Rs. 1200 had been advanced as surpeskgi to the plaintiff by the 
Factory, which was to be paid off with interest within 5 years, 

‘and deducting the amount of the instalment of the principal of 
the sum which was to be paid off each year and of the interest 
thereon, there was a balance due on account of the rent by the 
Factory to the plaintiffs of Rs. 37-3-6 which was all that the 
Factory had to pay during each of those 5 years. The date of 
this £abudatisthe 12th April 1874. In connection with this 
lease, thereis a very important document on the record, namely, 
Exhibit I, which is the counterpart of the Aabudat which the 
Factory was apparently at first prepared to execute. This docu- 
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ment bears date the 3rd May 1873; and in this potta the amount 
of the rent of the 15 dsekas is separated from the rent of the reat 
of the land leased to the Factory. The rent of the former is 
stated to be Rs. 30 and of the latter, Rs. 163-14-9, total 
Rs. 193-14-9. In this fotta we observe that there is a distinction 
made between the two classes of land occupied by the Factory. 
But the plaintiffs apparently did not deliver this offa to the 
Factory, and the Factory were therefore compelled to execute the 
&abuliat (Exhibit IT) of the 12th April 1874, in which there is no 
distinction between the two classes of land and in which the 
rents of the two classes of land are not separated but are comput- 
ed together in one sum, viz., Rs. 193-14-9. 

'Then, the next document is Exhibit IIT, which is a lease exe- 
cuted on the 15th April 1880, by David Russel Crawford, the am- 
mukhtear of John Francis Mackenzie, who perhaps was the father 
of the present defendant, fora 3 anna, 10 gunda 2 cowries share 
of the property at a rental of Rs. 286. 10 as. for a period of 13 
years from 1288 to 1300, and which further provides for re- 
payment of a sum Rs. 2500 advanced as surpeshgt. 

Now, the learned District Judge has interpreted these leases 
as being cultivating leases and as giving occupancy rights to the 
defendants; and there is not the slightest doubt that as regards 
the first lease, that is, the lease of the 4th December 1861, relating 
to the 15 dyAas, he is perfectly right. But we cannot take the 
same view as he has done of the remainder of the leases. In the 
first place, it will be seen that in Exhibit F the grantee is spoken 
of as ficcadar, and in Exhibit II, dated the 12th April 1874, the 
.grantee is described in a similar manner. Although this latter 


„lease gives to the grantee the right to cultivate personally the 


‘share of the mouzah or to cause it to be cultivated by others, yet 
there are certain provisions in it which seem to us to convey to 
the defendant not the rights of a cultivating ratyad, but the rights 
pf a tenure-holder, as it will be seen that the plaintiffs convey 
to the grantee by this document “ all zemindari rights, save and - 
„except brohmoter, shebattar, and bishnuprit land, etc , prohibited by 
Jaw.” And it provides that the Z&ccadar aud katktnadar shall 
carry out the usual e&&asmis of the Civil and Criminal Courts ; 


` that the makéks, Accadars and cultrvators shall have no connection 


.with the same, that to pay the expenses incurred in boundary dis- 
putes is the concern of the sas, the &iccadars and.the culis- 
.valort, end that the Accadar and katkinadar shall not. cut down 
-£be.fruit:bearing and non-fruit-bearing trees without the parwana 
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of the said maliks, the &ccadars and the cultivators. This docu- 
ment, therefore, clearly implies the existence of cultivators or 
tenants upon the land. So that it does not appear to us to have 
been intended to give the grantee or lessee the right to cultivate 
the land himself, but to have been intended to give him the 
right to cultivate some of it himself and to collect the rent of the 
remainder. 

Similarly, the &abuZiat of the 15th of April 1880, Exhibit III, 
contains clauses which appear to us to be perfectly inconsistent 
with the rights of grantees being rights of cultivating rasyats: 
because the plaintiffs conveyed by this document all the rights of 
proprietors, not only the right to cultivate the land, but the right 
to fisheries etc, the right to collect cesses, and “all other 
zemindari rights, save and except óroAmoler etc., as aforesaid. 
Then it goes on to provide as follows : ‘If any fresh tax may be 
levied by Government in future and the madtés have to pay for 
the tenants, then I the Accadar shall pay to the masks to that 
extent and I shall collect that amount from the tenants." "Then, 
jt provides that the /ccadar shall not give shelter to thieves and 
budmaskes within his properties. Now these appear to us to be 
clauses which usually occurin leases granted to tenure-holders, 
but not in leases granted to: cultivating raryats. The learned 
Judge has, therefore, we think misapprehended the terms of 
these documents, and this vitiates the conclusion at which he has 
arrived, namely, that the defendant, in respect of all the lands 
in suit, is a cultivating raiyat with rights of occupancy. . 
~ The learned pleader for the respondent in this case contends 
that the District Judge has come to this conclusion, not upon the 
documents but upon the oral evidence in the case. But we are 
unable to take this view of the matter. The leases to which we 
have referred appear to us to be the principal evidence in the 
case with regard to the nature of the defendant's rights ; and the 
learned Judge has, we think, been influenced by them to a great 
extent and has not proceeded entirely upon the oral evidence in 
the case. Furthermore, the learned Judge has not come to any 
distinct finding as to whether the defendant is really an occupancy 
raiyat in respect of the lands in his possession, other than the 15 
bighas. What he says is that, inasmuch as he is clearly an 
occupancy ratyat as regards the 5 dighas, therefore, under the 
provisians of section a1 of the Bengal Tenancy Act, he is an occu- 
pancy ratyat in respect of all the lands held, by him in the village. 
This may or may not be so.’ If the defendant is an occupancy or 
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OIL. settled raiyat in respect of the 15 birkas, he is entitled to poss- 
1001. ession as an occupancy razyat of the whole of the 41 dighas he 
holds in the village, provided he holds them (that is, the lands, 
other than the 15 óz£5as) as a ratyat. But if he holds them as a 
nds tenure-holder, his occupation of the 15 dighas as a raiyat will not 
Remp J. give him the rights of a raiyat in the other lands. 

m This leads us to the consideration of the second point raised 
by the appellants’ pleader, namely, whether the defendant, as 
proprietor of an indigo concern can claim to be an occupancy 
ratyatat all. The pleader for the appellants relies upon certain 
rulings which have been cited before us. The first of these, 
which is to be found in the case of A. H. Cannan v. Kylash 
Chunder Roy Chowdhry (1) lays down that “ An indigo concern or 
firm has no corporate or legal existence, so far as the question of 
right of occupancy is concerned, which can only be recognized in 
particular individuals." 

The next case upon which he relies is the case of Aa 
Komul Dassee v. J. W. Laidley (2) in which it is said that 
“A firm of capitalists, taking lease of lands from a zemindar 
and transferring their rights to the changipg members of the 
firm cannot by any length of occupation acquire occupancy 
rights under section 6 of Act X of 1859 or the Bengal Act VIII 
of 1869." 

'These cases are undoubtedly clear authorities for the view 
he puts forward in the present case, namely, that the defendant, 
as proprietor of an indigo concern, cannot be an occupancy 
ratyat at all. 

There is a third casé, namely, that of Laidley and others v. 
Gour Gobind Sarkar (3) in which “A firm owning an indigo 
concern and carrying on the manufacture of an indigo, took in 
the collective names of Robert Watson & Co., a cultivating lease 
of certain lands which they held continuously for more than 
12 years, the cultivation of these lands being carried on by the 
servants of the Firm and also by the sub-tenants.” It was held 
in this case “that the lease must be taken to bea lease to the 
individuals who were at the time of the grant, members of the 
Firm and that zz the circumstances of the particular case they 
had obtained an oocupancy right.” 

But the facts of this case are perfectly different from those 
of the present case. Inthe case of Laidley and others v. Gour 


(1) (1876) 25 W. B. 117. (2) (1870) I. L B 4 Calo. 987. 
v. Is (8) (1888) I. L. B..11 Calo, 501, 
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Gobind Sarkar (1), it appears, the lease had been drawn up in 
the name of Robert Watson & Co., and the Judges who decided 
the case held that this lease must be interpreted as if there had 
been inserted in it the names of the persons who were members 
of the indigo concern at the time. Then, it was also held by 
the same Judges that there was nothing to show that the 
original grantees were no longer members of the partnership or 
indigo concern, that there was nothing to show that they were 
dead, or had transferred their interest to other persons, and that, 
it was not to be assuumed that, according to the custom of 
the locality, occupancy rights acquired by 12 years’ occupation 
could not be transmitted or transferred to persons subsequently 
admitted as members of the Firm. In these circumstances, 
it was held that the grantees of the original lease could be 
occupancy ratyats and that the defendants had occupancy rights. 
These, however, are not the, facts of the present case. It 
has not been alleged in this case that the indigo concern of 
which the defendant, M. H. Mackenzie, is proprietor, has any 
corporate existence ; and, however that may be, the leases were 
never granted to any corporate body or to any indigo concern, 
The first lease was granted to Charles Swayne and Henry Thom- 
son; the second to Henry Brown, muktear for William Thomson, 
the third to A. R. H. McQueen, muktear of W. S. Mackenzie; 
and the fourth to David Russel Crawford, muktear of John 
Francis Mackenzie. Now, it does not appear that the present 
defendant M. H. Mackenzie, is the assignee of any of these 
grantees. Nor is it alleged, far less proved, that occupancy rights 
in that part of the country are transferable by custom. It is 
now settled law that-occupancy rights are not transferable save 
by custom, and assuming the rights of the grantees of these 
leases to be occupancy rights, before M. H. Mackenzie can 
acquire any rights under them, it must be shown that he is an 
assignee of these rights and that they are transferable by custom. 
No doubt under section 20 clause (3) of the Bengal Tenancy 
Act, a person is also entitled to the rights of a settled, ratyat in 
any land held as a ratyat by the person whose heir he is. But 
it is not alleged in this case that the present defendant, M. H. 
Mackenzie, is the heir of any of the grantees of these leases ; 
so that even supposing that the rights of the grantees were 
occupancy rights, he can only resist the claim of the plaintiffs 
for ejectment, provided he can show that he is the assignee of 
^ (1) (1886) I, L, R. 11 Calo, 501, 
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the grantees and that the rights assigned to him are transferable 
by custom. This point, it has been said, is a new point, never 
taken in the Courts below. It appears to us that there is some 
truth in this contention although, no doubt, when the plaintiffs 
sue for ejectment of the defendant they are entitled to seek 
for ejectment upon any ground which is legal and valid. We, 
however, think that in the circumstances of the case, it will be 
more satisfactory and fairer to the parties to remand the case 
to the lower appellate Court to decide the issues of fact which 
arise in the case. These are, (i) whether the original grantees 
of the leases had occupancy rights in the land in dispute in 
this case, either before the grant of the first lease or under 
any leases referred to, and (ii) if the grantees of the lands in 
dispute, had occupancy rights, then have these rights been 
transmitted to the present defendant and are the rights such as, 
according to the custom of the locality can be transmitted to the 
defendant ? 

If these issues be decided by the District Judge, upon 
remand in the affirmative then the suit must be dismissed. But 
if either of them is decided in the negative, the suit must be 
decreed. : 

There is one further contention raised by the learned 
pleader for the respondent, namely, that the plaintiffs have 
sued for the 10 anna kisi of 1301 which is after the expiry of 
the term of the Acca lease. This appears to have been provided 
for in the last clause of the lease, Exhibit III, and it would 
appear that the plaintiffs according to this lease were entitled 
to rent up to the 10 anna dst of 1301. 

The case is accordingly remanded to the District Judge for 
a decision on the issues above-mentioned. In deciding those 
issues, the District Judge will be at liberty to take such further 
'evidence, as he may consider necessary. 

Appeal from Appellate decree No. 2335 of 1898 is ad: 
mittedly governed by this appeal (No. 2252). It will also be 
remanded to the lower appellate Court to be disposed of in 
accordance with the directions contained in this judgment. 

The costs in both cases will abide the result. 


B. M. Case remanded, 
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1882), section 111— Intention to determine. 

A denial of the existence of relation of landlord and tenant and setting 
up a third party as landlord in a previous rent suit by some of the landlords 
amounts to renunciation of all by the tenant. The latter, therefore, incurs a 
liability to hava his tenanay forfeited. e. 

Though in England any joint tenant may put an end to his demise so far 
as it operates on his own shares, whether his companions join him in putting an 
end to the whole lease or not, yet according to the Indian decisions the relation 
created by the several joint landlords continues until there exists a new and 
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distinguished, 

Where the relation of joint landlords continues, the tenancy of the lessees 
cannot be put an end to except by all the lessees acting together. 

Under section 111 of the Transfer of Property Act, all the lessees must 
thow their intention to determine the lease before they oan sucoeed in a suit for 
ojectment, 

Appeals by the Defendants first party. 
Suit for ejectment from certain asar land. 
The factsand arguments appear sufficiently from the judgment. 


Dr. Rask Behary Ghose and Babu Khetra Mokun Sen for 
the Appellants. 

Babus Umakali Mukerji and ‘Kulwunt Sakay for the 
Respondents. C. A. V. 


* Appeal from Appellate Decreas No BAB and 8090 to 002 of 1906, against 
the dearees of W. a Vincent, , District Judge of Bhagulpur, dated the 
6th February 1905, modifying t rhose of Babu Mati Lal Halder, Subordinate 
Judge of Monghyr, dated the 19th August 1904, 


(1) (1887) T, L. B,°11 Bom. 644; (2) (1993) 8 O. W. N. 575. 
(8) (1905) 3 O. L. J. 301, 
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Orvtr. .'The judgment of the Court was delivered by 


1908. . Rampini J.—This is an appeal against a decision of the 
Bhikharee Ram District Judge of Bhagulpore passed in a suit brought to eject 
Moboort the defendants from certain bazar land. 


<b ee! TW. - 
haker. ad ` ue 
Pp Nein Jes The plaintiffs are the owners of a 14 annas odd share of the 
P em land. The defendants third party are the owners of the remain- 
Mohoon ing 1 anna odd share. The principal defendants are the 


Dhikawar Pershad occupiers of the land. The plaintiffs allege that the principal 
Narain Bingb. defendants in a rent suit denied their title as landlords, and set 
m up the title of a third person. Hence the defendants have 
forfeited their rights as tenants, and so they (the plaintiffs) sue 

for kas possession of their share of the land. 


The District Judge has given the plaintiffs a decree. 


The defendant No. 1 appeals and on his behalf it has been 
urged (1) that all the plaintiffs were not parties to the previous 
rent suit ; the defendants, therefore, only forfeited their rights 
of tenancy as regards the plaintiffs who were parties to that 
suit, (2) that allthe co-owners in the land have not joined in this 
suit, and therefore the plaintiffs cannot succeed, and (3) that 
the plaintiffs asked for £4as possession along with the defendants 
third party, and have been given a decree for joint &Aas posses- 
sion along with the defendants first party. 


It is true that in the previous rent suit all the present 
plaintiffs were not parties. But in that suit the principal defen- 
dants not only denied the existence of the relation of landlord 
and tenant between them and the then plaintiffs, but set up a 
third party as their landlord in respect of the disputed land. 
Hence, they renounced all the present plaintiffs as their land- 
lords, and appear to have incurred a liability to have their tenancy 
forfeited, 

Thelearned pleader for the appellants in support of his 
second plea draws attention to the terms of section 111 ofthe 
Transfer of: Property Act, which is applicable to this case, as the 
land from which it is sought to evict the defendants is not agri- ` 
cultural land. He argues that a forfeiture is not incurred rjso facto 
by the tenunciation of the plaintiffs as landlords, but must be- 
followed by some act showing an intention on the part of the 
lessors to determine the lease, and he contends that this can only. 
be done by all the lessors acting jointly and not by some of co-* 
lessors, however, large,their interest in the subject of the lease. In 

"support of this contention he calls our attention to the vases of 
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Alum Monjee v. Ashad Ak (1), Radha Proshad Wasti v. Esuf (2), Orv. 
Reasut Hossein v. Chorwar Singh (3), Harendra Narain Singh v. 1908. 
T. D. Moran (4), Golam Mohiuddin Hossein v. Khairan (5), and Bhikhares Ram 


Ebrahim Pir Mahomed v. Cursetji Sorabjı Devitre (6). On the Mohoori 

other hand, the respondent's pleader relies on the cases of Dub. Peršbad 

Kamul Kumari Chowdhurani v. Kiran Chandra Roy (7), Fay; Narain, Magh 

Dhali v. Aftabuddin Sirdar (8), Ram Gati Mohurer v. Pran Bhiboo Ram 

Hari Seal (9), and Ram Lochhi Koer v. H. Collingridge (10). Mopoi, 
We think the rule to be deduced from these cases is, as laid Dhakoshwar Pershad 

down in Ebrahim Pir Mahomed v. Cursetji Scralji Devitre(6) that "rn Sina 

though in England any joint tenant may put an end to his Ranpinl, J 

demise, as far as it operates on his own share, whether his 

companions join him in putting an end to the whole lease or 

not, yet according to the Indian decisions the relation created 

by contract with several joint landlords continues until there 

exists a new and complete volitien to change it. The rule is 

different in the case of trespassers, [Radha Proshad Wasti v. Kn 

Esuf (2), Harendra Narain Singh v. T. D. Moran (4),] and also a 

in the case of tenants, when &4as possession is not sought for, E uon 

[Kamal Kumari Chowdhurant v. Kiran Chandra Roy (7),] but 

this would seem ta, be the law, as settled in India in the cases 

of tenants, when £/as possession is the relief asked for. In the 

cases of Fay; Dhali v. Aftabuddin (8), and Ram Gati Mohurer v. 

Pran Hari Seal (9), there was no question of co-lessors. There 

was apparently only one lessor. In Ram Lockht Koer v. 

Collingridge (10) there was not one lease, but three leases, and on 

the determination of one of the leases, the lessor sued for 

partition, and khas possession, which she was certainly entitled 

to. But where the relation of joint landlords continues, it 

would seem the tenancy of the lessees cannot be put an end to 

except by all the lessors acting together. If in this case the 

tenancy had been determined by all the lessors, and ‘the lessees 

deprived of their character of tenants, and reduced to that of 

trespassers, the plaintiffs would certainly, we think, have been 

entitled to the rélief they asked for, but as the lessors (i. e., all the 

lessors) have not inthe terms of section,111, Transfer of Property 

Act, shown their intention to determine the lease, Hey, 4 cannot 

Succeed, . 


(1) (1871) 16 W. B, 188, (8) (1887) L L, B. 11 Bom, 644. 


` (3) (1881) 1, L B. 7 Calo, 414. (7) (1898) 9 0. W. N, 329. 
(8) (1881) T. L B. 7 Calo. 470, (8) (1902) 6 C. W. N. 576. 


* (4) (1887) I. L B. 15 Calo. at 40, (45, 46.). + (8) 41808) 8 C. L, J, 201, 
V (5) (1904) L I; R. 81 Calo, 786, ^ * (30) (1906) 5 O. L, J. 807. 
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It would seem to be a hardship that the plaintiff, who re- 
present a 15 annas share of the lessors interest, should in conse- 
quence of the collusion of their one anna co-sharers with the 
principal defendants, be unable to obtain kas possession against 
the latter, but such would seem to be the effect of the Indian 
decisions and we must follow them. 

We accordingly decree this appeal with costs. 

This decision governs the other and analogous appeals, which 
are also decreed with costs. 


A. T. M. - Appeals decreed. 
CIVIL RULE. 


Before Mr. Fustice Brett and Mr. Fustce Chitty. 
SHEO SAHAI MAHTON 


v. 

KIRTARTH BHAGAT AND OTHERS” 
Appoal—Award, application ts file, order rofusing—Orril Procedure Cedo 
(XIV «f 1883), section 525 

An appeal lies against an order refusing to grant an application to flle an 
award under section 525 of the Oivil Procedure Code, 
Ghulem Khan v. Muhammad Hassan (1) referred to. 
Janohey Nath Guha Rey v. Braja Lal Guha (3) followed, 
Bhola v. Gobind Dayal (8), and Katik Ram v. Babu Lal (t) not followed. 
Application by the Objector. 
Application under section 525 of the Civil Procedure Code 
to file an award. 
The facts of the case appear sufficiently from the TE 
Babus Foy Gopal Ghosha and Roght Nath Singh for the 
Petitioner. 
Babus Umakali Mukerjee and Saski Sekhar Bose for the 
Opposite party. 
The jadgment of the Court was as follows : 


After hearing the leqrned vakils on both sides, we are of 
opinion that the Rule must be discharged. 
It appears that the opposite party made an application under 


* Civil Rule No. 2585 of 1907, a the decree of M. Smither, Baq., District 
Judge of Shahabad, dated the Sth May 1907, reversing that of 8 N, Ahmad, Baq. 
Mounsiff, First Court, Shahabad, dated the 14th September 1906. 

(1) (1901) L L B, 90 Calp..167. (8) (1884) I, L. R. 6 AIL 186 
(3) (1908) 8 O. L. J. 450; I, L B,88 Calo. 757 (4) (1900) I. R.96 36 AIL, 306 
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section 525, Civil Procedure Code, in the Court of the Munsiff at 
Arrah and the Munsiff refused the application. 

Thereupon there was an appealto the District Judge who 
reversed the finding of the Munsiff and directed that the award 
should be filed and a decree drawn up in accordance with it. 

The petitioner then applied to this Court and obtained a 
Rule on the opposite party to show cause why the order of the 
District Judge should not be set aside. 

The grounds on which the Rule was obtained amounted in 
substance to one only, namely, that the decision of the District 
Judge could not be maintained, as under the law no appeal lay 
against the decision of the Munsiff under section 526 of the Code 
of Civil Procedure refusing to file the award. 

We have been referred to different cases disposed of by this 
Court and tothe case of Ghulam Khan v. Mukammad Hassan (1). 
In that case their Lordships of the Privy Council at page 184 
express a distinct opinion that an order made on an application 
under section 526 disallowing the application would seem to be a 
decree within the meaning of section 2 of the Civil Procedure 
Code. 'This dictum of the Privy Council has been followed by 
this Court in theeFull bench case of Jano&ey Nath Guha Roy. v. 
Brojolal Guha Roy (2). The same view had been taken by this 
Court prior to the decision of the Privy Council in the case of 
Mahomed Wahiduddin v. Hakiman (3) and was adopted by the 
Madras High Court subsequent to the decision of the Privy Coun- 
cil in the case of Ponnusams Mudali v. Mandi Sundara AMudali (4) 
The opposite view has no doubt been taken by thelearned Judges 
of the Allahabad High Court in the case of Bhola v. Gobind 
Dayal (5, and in the case of Katie Ram. v. Babu Lal (6). The 
balance of authority is, however, clearly in favour of the view 
that in a case in which a Court has refused to grant an application 
to file an award under section 525 of the Code of Civil Proce- 
dure, an appeal does lie. 

We, therefore, discharge the Rule with costs, the hearing-fee 
being assessed at three gold mohurs. 


A. T. M, s Rule discharged. 
(1) 1901) L L. R. 39 Oalo 167. (4) (1908) I. L. R. 97 Mad 255. 
(2) (1908, 3 O. L. J. 480. (5) (188b I. L B. 6 AlL 186. 


(3) 1898) I. L. R. 25 Celo. 757. (6) (1908) L L. R. 26 All. 206 


CRINIKAL, 


1908, 


— 
January, 50, 


Fobruary, 4. 
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CRIMINAL REVISION. . ` 


Before Mr. Fustice Rampini aad Mr. Fustice Sharfuddin. 


MOHESH CHANDRA SAHA AND ANOTHER 
v. - 
KING EMPEROR.* 
Oriminal Procedure Coda (Aot V of 1898), sections 350. 688— Tramfer of 
Alag istrato— Transfer of case—-Trial, de novo. 

Section 850 of the Oriminal Procedure Code applies not only where a Magis- 
trate is transferred and ceases to exercise jurisdiction at the venue of the trial, 
but to all oases in which cases are transferred for whatever reason from the file of 
one Magistrate to that of arother. 

Qusen- Empress v. Augxce (1) not followed, 

Deputy Legal Romombranser v. Upendra Kumar Ghose (3) distinguished, 

Rule obtained by the Accused. 


Coustotion wader testion TAY ot tho Tada Panat Cede: 


The material facts and arguments appear from the judgment. 

Mr. Eardley Norton and Babus Dasaratht Sanyal and Sarat 
Chandra Basak for the Petitioners. 

Mr. O' Kinealy (Advocate- General) for the Crown. 

C. A. V. 

The following judgment was delivered by 

Rampini J.— This is a Rule to show cause why the conviction 
and sentences in this case should not be set aside on the ground 
that after the case was transferred to the file of Babu Jagabundhu 
Ghose, that officer did not hold a de novo trial. 

The petitioners have been convicted under section 147, 
Penal Code, Kechu Paramanik has been sentenced to one month's 
rigorous imprisonment, and Mohesh Chandra Saha to pay a 
fine of Rs. roo. 

The case was originally on the file of Mr. G. S. Oddie who 
recorded the evidence of the witnesses for the prosecution. They 
were cross-examined before him and a charge was drawn up by 
him. He was then transferred. The District Magistrate took 
the case on his own file, under section 528, Criminal Procedure Code 


‘and transferred it to the file of Babu Jagabundhu Ghose, Deputy 


Magistrate. The accused did not claim a new trial. So Babu 


* Oriminal Rule No. 37 of 1908 si the decision of A! Bentinck, Baq., 
Jofnt Magistrate of Deoc& dated 28rd December 1907 affirming that of 
ion Jagabundhu Ghose, Sub- Deputy Magistrate, dated the 25th November 


(1) (1889) 9 All, W.N. 180. (2) (1900) 13 U. W. N. 140. 


Vor. VIL] HIGH oOuRt. 


Jagabundhu Ghose completed the trial and convicted the ac- 
cused. They appealed to the Joint Magistrate, who on the 7th 
December ordered the Deputy Magistrate to examine two more 
witnesses. On the case coming before the Joint Magistrate for 
the second time, the appeal of the accused was dismissec. The 
day after the arguments in the case had been heard, the appel- 
lant’s pleader cited the case of Deputy Legal Remembrancer 
v. Upendra Kumar Ghose (1), to the Joint Magistrate, and con- 


tended, that the proceedings of Babu Jagabundhu Ghose in not 


holding a de novo trial were illegal. Before us Mr. Norton has 


supported the Rule. The Advocate-General for the Crown has 


shown cause against it. 
The contention of the Advocate-General is that the provi- 


sions of section 350, Criminal Procedure Code, apply both to cases. 


oftransfer ofa case under section 528, Criminal Procedure Code, and 
to cases which after being begun by one Magistrate have to be 
completed by another, owing to the former Magistrate having 
left the District, when only, it is argued by Mr. Norton, he can 
be said to be succeeded by another Magistrate. The Advocate- 
General however replies that when a case is transferred under 
section 528 from the file of a Magistrate to that of another, the 
former ceases to have jurisdiction in the case, and is succeeded in’ 
the exercise of jurisdiction in the case by the other, just as if the 
former had been removed from the District and been succeeded in 
his office by the other. | 

In this case, Mr. Oddie was transferred from the District. 
The District Magistrate, however, passed an order under section 528, 
Crimigal Procedure Code, transferring the case, no doubt because 
Mr. Oddie was an Assistant Magistrate and Babu Jagabundhu 
Ghose Deputy Magistrate, could not be said, strictly speaking, to 
succeed him in the office of Assistant Magistrate. 

We consider the contention of the Advocate-General must 
prevail. We do not think that the provisions of section 350, 
Criminal Procedure Code, apply only to cases in which, Magistrates 
succeed each other in their offices. Magistrates subordinate to 
the District Magistrate rarely do so. ‘Deputy Magistrates never 
succeed each other in their offices. Büt the terms of the section 
appear to us to apply to all cases in which cases are transferred 
for whatever reason from the file of one Magistrate to thát of 
another. This is admitted in the case of Deputy Legal Remem- 
brancer v. Upendra Kumar Ghose (1), in which Mitra and Holm- 


(1) (1906) 12 0. W. N. 140. m a 
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wood, JJ., say : " The section, it seems to us, is capable of the 
interpretation that it covers all cases of change of trying 
Magistrates, whether on account of the first trying Magistrate 
being transferred to another district or on account of a transfer of 
a case under Chapter XLIV of the Code." 

Further on, they observe: t The words of section 350 of the 
present Code are slightly different from the words of similar 
sections of the Codes of 1872 and 1882. The alteration might 
have been made with a view to include cases of transfer." They 
then conclude with this order: “Having regard to the general 
principle of interpretation that proviso and sub-clauses should be 
governed by the operative portion of the section, and to the fact 
that the general rule laid down in the earlier rulings have 
been, recognised and approved of on more than one occasion. 
since the amendment was made, we hold that Moulvi Abdus 
Samad acted irregularly in convicting the accused on evidence 
partly recorded by Mr. Oddie.” 

But the reasons for this order appear to us to be inconsistent, 
for the operative portion of section 350 expressly permits the 
conviction of an accused on evidence recorded, or partly recorded, 
by one Magistrate, who is succeeded by another ; while the 
earlier rulings referred to are no doubt in favour of the opposite 
view. 

We observe further that the conclusion of the learned 
Judges who decided the case of Upendra Kumar Ghose, is only 
that Moulvi Abdus Samad acted irregularly, and for this reason 
they set aside the conviction. We presume they were of opinion 
that the irregularity, was one that had prejudiced the accused. 

The earlier rulings referred to by Mitra and Holmwood, JJ., 
have been laid before us. They are Purmessur Singh v. 
Soroop Audhtharee (1), Kopil Nath Sahi v. Koneeram (2), Raghoo 
Parirak (3) and Queen v. Hurnath Guho Thakurta (4). But 
the first two of these rulings appear to usto bein favour of the 
view advocated by the learned Advocate-General. The case of 
Raghu Pariah is not in point. The only case in favour of the 
view contended for by Mr. Norton is that reported in 24 
W.R. 53, alluded to in the judgment in the case of Upendra 
Kumar Ghose. 

Then, as for the rulings in which the general rule laid down 
in this case has been recognised and approved of, since the altera- 


(1) (1870) 18 W R, Cr. 40. (3) (1878) 19 W. R. 28. 
(3) (1870) 14 W, R. 8. - (4) (1878) 24 W. B. Or. 61. 
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tion in the wording of the corresponding section of the Code of 
1872, the only case exactly in point which Mr. Norton cites is 
that of Queen Empress v. Augnee (1), which, is the decision of 
a single Judge of the Allahabad High Court, and accordingly is 
not binding on us. 

He also calls attention to Queen Efgbress v. Bashir Khan (2) 
and Damri Thakur v. Bhowant Sakoo (3). In the former of 
these, the accused expressly prayed for a de novo trial, and as the 
Magistrate did not accede to their request, the conviction of the 
accused was rightly set aside. The latter case is not in point 
and need not be considered. 

We are, therefore, of opinion that we are free to follow the 
interpretation which in our opinion should be put on the terms 
of section 350, Criminal Procedure Code, and which Mitra and 

` Holmwood, JJ., admit the section is capable of having put on 
it, vzs., that it applies to all instances of transfer of a case, for 
whatever reason the transfer may be made. 

We have been pressed, if we take this view, to refer the 
question for the decision of a Full Bench. But looking at the 
terms of the order in the case of Upendra Kumar Ghose, viz., 
that Moulvi Abdus Samad acted irregularly in convicting the 
accused on evidence partly recorded by Mr. Oddie, which lays 
down no general rule, and which must have proceeded on the 
‘principle that the irregularity had prejudiced the accused, which 
is not shown to have been the case in the present instance, we 
do not think we need or could do so. 

We, accordingly, discharge the Rule. The petitioner who 
has been sentenced to imprisonment must be relegated to jail to 
undergo the remainder of his term. 


N. K. B. Rule discharged. 


(1) (1889) 9 All. W. N. 180. (3) (1892) 1. L. R. 14 AlL 346, 
(8) (1895) T, L. R, 28 Calo., 194. - 
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APPELLATE CIVIL. 


O1VIL, Before Mr. Fustice Mitra and Mr. Fustice Casperss. 


. 1908. GOBINDA CHANDRA PAUL AND OTHERS 
January, 83, 24, v. 
Fobruery, 10. DWARKA NATH PAUL AND oTHERS.* 


Oempromise decrees made im a swit for monsy—Minor—Oourt, snotion of— 
Docrso direating immocoable properties hy pothsoated for realization of the 
woney—SOxü for realisation of balance by sale of propertics mentioncd in 
decrese—Decres directing lien on immoroablo property, tf coid—Rogisered 
tnstrumont, if ncosssary—Roegisration dct (IIT of 1877), section 17— 
Transfer of Property Act (IV of 1888), sations 58, 50, 100— Mortgage 
and Charge, difference between the two—Cicil Procedure Code (XIV of 
1888), seotion 375—Suti, nature and scope of. 


The provisions of section 17 of the Registration Act (Ili of 1877) do not" 
apply to proper judicial proceedifigs whether consisting of pleadings filled by 
the parties or of orders made by Court when registration would be otherwise 
necessary . . 

Bindesri Naik v. Ganga Saran Sau (1) and Pranal Annee v. Lakshmi 
Annee (3)folowod. — 

Raghubans Mani Singh v. Mahabir Bimgh (3) Patha Muihammal v. 

Toup Rowther (4) and Gupta Narain Das v. Bejdya Sundari Debya (b) 
referred to. ‘ 
: Tho question whether any particular term of a petition of compromise 
incorporated in a decree, made under the power given by section 875 of the 
Oode of Civil Procedure, relates to the suit or is covered by its subject matter 
must be decided from the frame of the suit, the relief olaimed, and the relief 
allowed by the decree on adjustment by lawful agreement, The mutual 
connection of the different parts of the relief granted by & consent decree is an 
important element for consideration in each case in deciding whether any 
portion of tha relief 1s within the scope of the suit, No hard and fast rule 
can be laid down, each case being governed by its own facts, 

A decree passed on s compromise cannot be regarded as «Ere vires simply 
because it goos beyond the subject matter of the sult and contains other 
conditions ; if these other conditions are the considerations for the compromise 
of the subject matter of the sult, they must be incorporated in the decree. 


Pranal Annos v, Iahthmi Annes (2), Raghubons Mani Singh v. Mahabir 
T Bingh (8), Jasinuddin Biswas v. Bhuban Jolixi (0) Gupta Narain Das v. Befoys 
Bundary Debye (5), and Puma Chandra Sarkar v. Nil Madhub Nandy (7), 

referred to. ; 


*A from Original Decree No. 264 of 1906 against a decree of Babu 
Prat. Nath Ohatterjee Bubardinate Judge of Ohittagong dated the 17th- 


April 1906, 
(1) (1897) LL R. 35 I. A. 9. (UE IW NS c 
(8) (1899) L. R, 96 I A. 101. 5) (1897) 3 0. W. N. 668. 
(8) (1905) L L. B, 28 All. 78. (6) (1907) L L. B. 84 Galo, 456, 


Vor, VI.) HIGH OOUBT. 


Bir Bhadra Rath v. Kalpataiw Panda (1) aad Gurdso Singh v. Chandri- 
kah Singh (3) distinguished. 

Aluthayya v. Venkata Hwinam (9) explainod. 

The Transfer of Property Act contemplates a difference between mort- 
gages and charges though, no doubt, the mode of granting relief and the 
nature of the relief that may be granted are similar, because a decree for salo is 
the only relief that may be granted for the enforcement of a charge 

A mortgage is a transfer of an interest in specific immoveable property ; a 
obarge only secures payment of money outof that property. Hither may be 
created by act of parties, but when the transaction does not amount to a mort- 
gage,” and does not therefore operate as a transfer, itis a charge on immoveable 
property. A document which only gives a right to payment out of a particular 
property without transfering it, croates a charge. 

Tamorod v. Delagon Bay and Fast Afrion Railway Co. (4) Bwrlinson v, 
Hai (5) referred to. 

If an instrument 1s expremly stated to be a mortgage and gives the power 
of realisation of the mortgage money by salo of the mortgaged premises, it 
should be held to be a mortgage. The fact, that the necessary formalities of 
due execution were wanting would not oonvert the mortgage into a charge, If, 
on the other hand, the instrament is not, on the face of ıt a mortgage; bit 
amply creates a lien, or directs the realisation of money froma particular pro- 
perty, without reference to sale, it creates a charge. 

Tamored v. Delagoa Bay (4) referred to, 

Appeal by the Plaintiffs, 

Suit for the recovery of a sum of money, being the balance 
due on a compromise decree and for sale of the properties speci- 
fied in the schedale to the decree as hypothecated properties. 

The facts of the case appear from the judgment. 
Babus Dwarka Nath Chakravartt and Akshay Kumar 

Banerjee for the Appellants. 

Babus Basanta Kumar Bose, Pravas Chandra Mitter and 
Khetra Mohan Sen for the Respondents. 

C. A, V. 
The judgment of the Oourt was delivered by f 
Mitra J.—The facts are not disputed. In 1898 the plaintiffs 

instituted a suit against the defendants 1 to 4 for recovery of 

Rs. 36,882-2-5 due on dahikhata accounts. The defendants 

pleaded non-liability. The parties, however, ultimately came 

to terms and the terms of the compromise werestated in a 

petition to the Court; one of the defendants was a minor and 

the Court was necessarily asked to give permission to the com- 
promise. On the 28th July 1898, the Court gave the permission 
sought for and a decree was made to the following effect, 


(1) (1905) 1 O. L, J. 388. (8) (1801) I. L. B. 35 Mad, 563. 
(3) (1907) 50. LJ 611. (4) (1889) 33 Q. D. D. 239. 
(5) (1884) 13 Q. B, D, 8347. 
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namely: “The defendants do pay to the plaintiffs the sum of 
Rs. 31,257-0-3 pies together with interest at 6 per cent. per 
annum ininstalments of Rs. 500 per mensem but on default of 
payment of two instalments, the whole amount with interest at 
the aforesaid rate will be realisable at once." According to the 
agreement of the parties as contained in the said petition of 
compromise, the decree further declared that “the immovable 
properties specified therein shall be hypothecated for the 
realisation of the said money and that the defendants shall not 
be able to create any encumbrance on the same.” 

A part of the debt covered by the decree was realised by 
execution. For the recovery of the balance, f.e., Rs. 29,591-2-9 
the plaintiffs instituted the present suit under the provisions of 
the Transfer of Property Act and asked for sale of the properties 
specified in the schedule to the decree (made on the 28th July 
1898) as hypothecated properties. They impleaded defendant 
No. 5 in the suit by reason of his having taken possession of some 
of the hypothecated properties after their decree, and defendants 
6 to 11 as subsequent attaching creditors. 

The present suit was contested by defendants Nos. 1, 5, 6, 7, 
8,9, 10 and 11 on various pleas which wefe all overruled by 
the lower Court, and on the i7th April 1906, a decree was 
passed in favour of the plaintiffs in accordance with their prin- 
cipal prayer in the plaint, under the provisions of the Transfer 
of Property Act, for sale of the hypothecated properties. The 
defendants I, 5, 6, 7, 8, 9, 10 and 11 have appealed from this decree. 

The only contention raised before us is that the decree of 
the 28th July 1898 was void and of no effect in so far as it 
purported to create alien on immovable property. The follow- 
ing in substance, are the arguments addressed to us by the 
learned vakil for the appellants: (1) that no mortgage or 
hypothecation of immovable property such as is alleged in this 
case could be effected without a duly registered instrument or 
contrary to the provisions of section 17 ofthe Indian Registra- 
tion Áct and section 59 of the Transfer of Property Act, (2) that 
the decree of the 28th July 1898 was made in a suit for recovery 
of a simple money debt and the hypothecation of immovable 
property for recovery of such debt was beyond the scope of 
that suit,and that the said decree, so far as it provided for 
hypothecation, cannot be regarded as properly a part of it, and 
(3) that the distinchon made in this case by the lower Court 
between a mortgage and a charge is without a difference, 
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The first argument overlooks the exception in clause (2) of 
section 17 of the Indian Registration Act which excepts decrees 
and orders of Courts and awards from the rule as to compulsory 
registration of documents. In Bindesri Naik v. Ganga Saran 
Saku (1), the Judicial Committee of the Privy Council declared 
that the provisions of section 17 of the Registration Act do not 
apply to proper Judicial proceedings, whether consisting of 
pleadings filed by the parties or of orders made by Court when 
registration would be otherwise necessary. The same view was 
expressed by their Lordships in Pranal Annee v. Lakshmi 
Annee (a). The High Courts at Allahabad and Madras, 
respectively, followed this view in Raghubans Maw Singh v. 
Mahabir Singh (3) and in Patha Muthammal v. Esup Rowther (4). 
This Court took the same view in Gupta Narain Das v. Bifoya 
Sundart Debya (5). 

Section 59 of the Transfer of Property Act lays down a rule 
for the registration of mortgages as defined in section 58 of the 
Act, and if, as we shall presently show, a charge as contemplated 
in section 100 of the Act is distinguishable from a mortgage, the 
absence of the formalities required by section 59 would not bar 
the relief which may be obtained under section roo. In this 
view of the decree so far as it related to hypothecation of 
immovable property it could not be regarded as a mortgage, it 
might, under certain circumstances be dealt with as an instru- 
ment creating a charge. 

'The learned vakil for the appellants, however, laid great stress 
onthe second head of his contention. He relied, mainly, on 
certajn observations contained in the decisions of this Court in 
the cases of Birbkadra Rath v. Kalpataru Panda (6) and Gurdeo 
Sing v. Chandrikah Singh (7). The question whether any parti- 
cular term of a petition of compromise incorporated in a decree, 
made under the power given by section 375 of the Code of Civil 


Procedure, relates to the suit or is covered by its subject matter ` 


must be decided from the frame of the suit, the relief claimed, 
and the relief allowed by the decree on adjustment by lawful 
agreement. The mutual connection of the different parts of the 
relief granted by a consent decree is an important element for 
consideration in each case in deciding whether any portion of 
the relief is within the scope of the suit. No hard and fast rule 


(1) (1807) L.R 25 I A 9. (4) (1908) L L. R. 99 Mad, 885. 
(3) (1899) L. R. 36 L A. 101. (5) (1897) 3 C. W. N. 063. 
(B) (1908) 1. L. R. 28 AlL 78 (6) (1995) 1 O. L. J. 888. 


(7) (1907) 5 O, L. J. 611. 
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can be laid down, each case being governed by its own facts. The 
cases cited before us, &irbhadra Rath v. Kalpataru Panda (1) 
and Gurdeo Singh v. Chandrikah Singh (2), turn on their own facts, 
and those facts are clearly distinguishable from the facts of the 
present case. We have carefully examined the judgments in the 
cases relied on and are unable to apply them to the facts with 
which we are now dealing. On the other hand, in Pranal 
Anneev. Lakshmi Annee (3)already cited, Lord Watson, in delivering 
the judgment of the Privy Council, said, with reference to pro- 
perty not covered by the decree but which was the subject of an 
agreement which led to a decree by consent of parties, —" If the 
parties after agreeing to settle the suit of 1885 on the footing 
that they were each to take a half share of the lands involved in 
that suit and also a half share of the lands now in dispute had in- 
formed the learned Judge that these were the terms of the com- 
promise and had invited him by reason of such compromise 
to dispose of the conclusions of the suit of 1885, their 
Lordships see no reason to doubt that the order of the learned 
Judge, if it had referred to or narrated these terms of compromise, 
would have been judicial evidence available to the appellant that 
the respondents had agreed to transfer to her the moiety of land 
now in dispute ." (see in this connection, also Raghubans Mani 
Singh v. Mahabir Singh (4). 

In Jastmuddin Biswas v. Bhuban Jelini (5), Brett and Shar- 
fuddin JJ. recognised the binding effect of the term in a decree 
which was the consideration for the relief granted in a suit as 
decreed on agreement of parties. The same view was taken in 
Gupta Narain Das v. Bejoya Sundari Debya (6) and Purna 
Chandra Sarkar v. Nilmadhab Nandi (7). In the latter case, Ghose 
and Pratt. JJ. held that a decree passed on a compromise cannot 
be regarded as ultra vires simply because it goes beyond the 
subject matter of the suit and contains other conditions and that 


` if those other conditions are the considerations for the compro- 


mise of the subject matter of the suit, they must be incorporated 
in the decree. 

In the present case the hypothecation of immoveable proper- 
ty in the consent decree was the consideration for the time allow- 
ed for payment of the sum decreed by instalments, and which 
covered a period of over five years. It was an integral and 


(1) (1908) 1 O. L. J 888. (1) (1905) 1. T R. 28 AlL 781. 
(2) (1007) 5 0. L J. 611. (5) nd L. R. 84 Calo 450. 
(3) (1899) L. R 28 I, A. 101. (6) ee W. N 663, 


(7) (f901) 5 0, W, N. 1 
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necessary part of the adjustment of the claim in the suit, for 
without it there would have been«no compromise. In our opinion, 
Such a hypothecation was properly inserted in the consent decree, 
and we cannot hold that the Court acted against the provisions 
of section 375 of the Code in allowing its insertion. 

Muthayya v. Venkata Rutnam (1), cited before us by the 
learned vakil for the appellants, does not militate against the 
view we take. In that case no decree was drawn up, the suit 
having been withdrawn and so the question now argued before 
us did not arise. i 

Thirdly, as regards the distinction between a mortgage and 
a charge, we observe that the Transfer of Property Act refers 
to mortgages which are defined in section 58 and to charges 
which are defined in section roo. The Act obviously contem- 
plates a diference between mortgages and charges though no 
doubt the mode of granting relief and the nature of the relief 
that may be granted are similar because a decree for sale is the 
only relief that may be granted for the enforcement of a charge. 
A mortgage is a transfer of an interest in specific immovable 
property, a charge only secures payment of money out of that 
property. Either ‘may be created by act of parties but when 
“the transaction does not amount to a mortgage,” and does not 
therefore operate as a transfer, it is a charge on immovable 
property. A document which only gives a right to payment 
out of a particular property without transferring it has been held 
to create a charge ; Tancred v. Delagoa Bay and Bast Africa 
Railway Co. (a), Burlinsan v. Hall (3). 

The distinction between a mortgage and a charge is keenly 
appreciated by an English lawyer, though the inclusion of simple 
mortgages in the definitions given in section 58 of the Transfer 
of Property Act has somewhat obliterated the distinction in 
India. The result has been a divergence of opinion between the 
High Courts ; Ker: Bhagvandas Gujar v. Rama (4), Motiram v. 
Vitai (5) .Rangasami v. Muttukumarappa (6), Nabin Chand 
Naskar v. Raj Coomar Sarkar (7) and Pran Nath Sarkar vw. 
Yadu Nath Shaka (8) and Kishan kal v. Ganga Ram (9). A 
charge which owes its existence to the operation of law may be 
easily discovered, such as a rent charge. A charge created for 


(1) (1901) I, L. B. 25 Mad. 558, (4) (1886) I. I, B. 10 Bom. 519, 
(3) (1889) 23 Q. B. D. 380. (5) (1888) T L. B 18 Bom, 90 at 97, 
(8) (1884) 12 Q. B. 7 (6) (1887) I. L. R. 10 Mad, 509. 

O. W. N. 1001. 

O. W. N. 697 : L. L, Ba 82 Calo, 729, 

L. R, 13 All, 28. 
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payment of alegacy or annuity or maintenance money by a 
will or trust deed is not difficult to distinguish from a mortgage, 
but the difficulty that arises in cases of lien created by other 
act of parties, especially for payment of debts, must be solved in 
each case from the terms and expressions used in the instruments 
creating them and the formalities actually observed in execution. 
If an instrument is expressly stated to be a mortgage, and gives 
the power of realisation of the mortgage money by sale of the 
mortgaged premises, it should be held to be a mortgage. The 
fact that the necessary formalities of due execution were wanting 
would not convert the mortgage into a charge. If, on the other 
hand, the instrument is not on the face of it a mortgage, but 
simply creates a lien, or directs the realisation of money from a 
particular property, without reference to sale, it creates a charge ; 
Tancred v. Delagoa Bay (1). 

The decree under construction in the present case, has, 
little resemblance in form to a simple mortgage, the hypotheca- 
tion clause creates a lien and prohibits further encumbrances. 
"The parties only intended that the immovable properties 
mentioned in the schedule to the decree should be reserved in 
fact as security for payment of the money»directed to be paid 
under the decree. 

We are, therefore, of opinion that the decree made by the 
lower Court is correct, and we accordingly dismiss this appeal 
with costs. 

B. M. Appeal dismissed. 


(1) (1888) 28 Q. B. D. 239. 
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Jrisdistion-—Oestral Provinces Rent Lew (Act IX of 1888), motion d5— — 
Central Provincot Tenancy Aot of 1808, soctions 45 clause (3), €7—Ooon- 
pancy holding, transfer of part of—Limited interes — Adverse posscesion. 

When statutory rights and Mabilities have been created and jurisdiction 
has been conferred upon a special Court for the investigation of matters which 
may possibly be in controversy, such jurisdiction is exclusive and cannot 
conourrently be exercised by the ordinary Oourt, 

Bhandi Singh v. Ramadhin Rai (1) followed, 

When a transfer of oocupency holding was effected without the ‘consent of 
tbe landlord at a time when the rent law in force was Act IX of 1888 as amend- 
ed by Act XVII of 1890, the Civil Courts have jurisdiction to ontertain g suit 
for ejectment. But it is otherwise after the passing of the Oentral Provinces 
Tenancy Act of 1898. e. 

Chatter Magh v, Narayex (2), Xasiram v. Bohari (8), Narain Das v. Gulab 
Chand (4) and Chandrabhan v, Deo Chaad (5) referred to. - 

The change made in the law in this respectin 1898 is not of wis 
only ; 1t affects substantive rights, 

Section 48 of the Tenancy Act of 1888 refers to transfers of entire holdings 
and not of a portion only. Bo long as the original tenancy subsists, the land. 
lord has no right to re-enter and oust the persons, who nre in the land by license 
from: the tenant, ^ 

Chatter Singh v. Narayen (2) referred to. 

The possession of a limited interest in immovable property may be just as 
much adverse for the purpose of pessing & sult for the determination of that 
Umited interest, as adverse possession of a complete interest in the property 
oporates to bar a sult for the whole property : but such adverse possession of a 
limited interest though a good plea to-a suit for ejectment, is good only to 
the extent ofthat interest ; the nature and ‘effect of possession must depend 
upon the nature and extent of. the rights asserted by the orert conduct or ex- 
prem declaration of the person relying on it, there can be no acquisition by 
adverse possession of an absolute title, when nothing but a Itmited interest hga 
been asserted 

Ishan Ckwedlor Mitter v. Ramranjan Ohahrabutty (8) followed. ` 


Appeal by the Defendant. l 
Suit for recovery of possession. —— i . 
The facts of the case and arguments appear sufficiently from 


the jüdgment. 


* Appeal from Appellate Decree No. 455 of 1900, against the decree of M 
, Düstriot Judge of Sambalpur, dated the 30th Deoember'1906, rever. 
ning tab of Mr. N. Ghose, Munsiff of Sambalpur, dated the 25th September 
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Babu Begin Chandra Mullik for the Appellant. 

Babus Satis Chandra Ghosh and Anilendra Nath Roy Chow- 
dkury for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—The circumstances, which have given rise 


C. A. V. 


‘to the litigation out of which this appeal arises, are not disputed 


before this Court. One Padman was an occupancy tenant under 
the plaintiff respondent, in respect of an agricultural holding in 
the district of Sambalpur. On the 17th march, 1892, the defen- 
dant appellant purchased from Padman the disputed land, ; which 
forms a portion of the occupancy holding, entered into occupation 
and since then has been in possession by cultivation. On the 


"15th may 1905, the plaintiff commenced this action for recovery 
of possession upon the allegation that the transfer did not create 


any valid right in the appellant and that he must consequently 
‘be treated asa trespasser. The defendant resisted the claim on 
the grounds that the transfer had been effected with the consent 
‘of the predecessor of the plaintiff, who was at that time the 
landlord, that subsequently the transfer had been recognised by 
continuous acceptance of rent, and, that, ifthe plaintiff was not 
prepared to recognise the validity of the transfer, his claim to 
ejectment was barred by limitation. The Court of first instance 
found that the transfer had not been effected with the consent of 
the then landlord but that there had been a subsequent recogni- 
tion by receipt of rent. In this view of the matter, the Munsiff 
dismissed the suit. Upon appeal, the District Judge held that the 
landlord had not at any time received rent from the transferee 
and that consequently the defendant had not acquired the status 
ofatenant. Accordingly, the District Judge allowed the appeal 
and made a decree for ejectment in favour of the plaintiff. The 
defendant has now appealed to this Court, and, on his behalf, the 
decision of the District Judge has been assailed, substantially, on 
two grounds, namely, first, that under section 4c, clause 3 and 
section 47 of the Central Provinces Tenancy Act of 1898, the 
Civil Court had no jurisdiction to entertain an action for eject- 
ment on the ground that the transfer had been effected without 
the consent of the landlord, and, second/y, that upon the facts 
found, the claim for recovery of actual possession was barred by 
limitation. 

In support of the first branch of this contention, the learned 
vakil for the appellant has contended that, as section 46, sub- 
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section 3 prohibits the transfer of an occupancy holding either. 


in whole or in part and makes the transfer voidable at the instance 
of the landlord, the procedure laid down in section 47 for recovery 
of possession must be followed by the landlord. This contention 
appears to us to be clearly well founded and is supported by the 
provisions of section 95, which shows that the jurisdiction of 
Civil Courts is barred in cases in which Revenue Officers 
are authorised to take cognizance under the Act. This is 
consistent with the elementary principle that when statutory. 
rights and liabilities have been created and jurisdiction has 
been conferred upon a special Court for the investigation 
of matters, which may possibly be in controversy, such juris- 
diction is exclusive and cannot concurrently be exercised by the 
ordinary Courts ; Bhandi Singh v. Ramadhin Rai (1). The 
view we take of the effect of section 47, is further supported by 
the decisions of the Court of the Judicial Commissioner of the 
Central Provinces in the cases of Dayaram v. Saltgram (2), Chamru 
v. Tulstdin (3) and Daji v. Moreshwar (4). In answer to this argu- 
ment, the learned vakil for the respondent contended, frst, that, 
as this question was not raisedin the Courts below, the point 
ought not to be allówed to be taken in this Court, and, secondly, 
that as in the case before us, the transfer in question took place 
in 1892, the provisions of the Central Provinces Tenancy Act of 
1898 have no application. The first branch of this contention is 
manifestly untenable. The objection taken relates to the juris- 
diction of the Court and, if, as the appellant contends, there was 
an inherent absence of jurisdiction, the objection may be taken 
at any. stage of the proceeding. The second branch of the con- 
tention, however, must prevail, as already observed, the transfer, 
the validity of which is impeached, took place in 1892. The Rent 
Law then in force in the Central Provinces was contained in Act 
IX of 1883 as amended by Act XVII of 1889. “The provisions of 
section 43 of the Tenancy Act of 1883 made a transfer of an 
occupancy holding void as against the landlord and there was no 
remedy provided by thé Act for recovery of possession through 
the machinery of the Revenue Courts. It was consequently 
held in a series of cases decided in the Court of the Judicial 
Commissioner of the Central Provinces that the Civil Courts had 
jurisdiction to deal with the matter and to entertain a suit for 
declaration, if after an attempted invalid alienation, the tenant 


(1) (1905) 2 0. L, J. 359. (B) (1904) 17 0. P L. B. 49. 
(3) (1908) 16 C, P. L, B, 185. (4) (1905) 1 Nag. L. B. la. 
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still continued in occupation (as in the case of mortgages without 
possession), or to entertain a suit for ejectment, if the tenant, at. 
the time of or after alienation parted with possession of his 
holding; Chatter Singh v. Narayen (1) Kasiram v. Behari (2), 
Narain Das v. Gulab Chand (3) and Chandrabhan v. Deochand (4). 
It follows, consequently, that, when the transfer took place in 
1892, the plaintiff landlord acquired a right to sue the appellant 
in the Civil Court. Can it be successfully contended that this 
right was taken away by the provisions of the Tenancy Act of 
1898? In our opinion, the question must be answered in the 
gegative. The change, which was made in the law in this 
respect in 1898, was not one of procedure only, the privileges of 
the landlord were materially curtailed and if we were to give 
retrospective operation to the new Act in this respect, the result 
would be to affect the substantive rights already acquired, when 
the repealed Act was in ‘force. We must, consequently, hold 
that the matter in controversy before us, must be tested by the 
provisions of section 43 of the Tenancy Act of 1883 and not by 
those of section 47 of the Tenancy Act of 1898. This view is 
supported by the decision in the case of Kala Tehari v. Naratn(s). 
This conclusion, however, necessarily raises*the question as to 
the effect of section 43 of the Tenancy Act of 1883. That 
section merely declares that a transfer of an occupancy holding is 
yoid as against the landlord, ufless it is made with his consent. 
This refers obviously to transfer of entire holdings. It does not 
lay down that a transfer of a portion only of an occupancy hold- 
ing is void or entitles the landlord to exercise his right of re- 
entry either as regards the entire holding or the portion, trans- 
ferred. As pointed out in the case of Chatter Singh v. Naratn(1) 
so long as the original tenancy subsists, the landlord has no right 
to re-enter and oust the persons, who are on the land by license 
from the tenant‘; the transfer may not be binding upon the 
landlord and he may not be obliged to recognise it, but so long 
as the original tenancy continues, the landlord has clearly no 
right of re-entry, for so long as the tenancy intervenes, he is not 
brought into direct relationship with the transferee. The same 
view was taken in the cases of Govinda Das v. Madho Prosad (6) 
and Tara Chand v. Sambha (7). Reference may also be made to the 
analogous principle now well-settled as applicable to cases under 

(1) (1889) 30. P L. R 70. n 11890) 4 O. P, L. B. 173. 

(T) (1884) 4 C. P. L. B, 40. 


(8) (1881, 4 C. P. L. R. 59. e (1888) BO. P L. R 9. 
A (7) (1893) 6 C, PL, B, 49. 
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the Bengal Tenancy Act, namely, that the sale of or parting with 
a portion of an agricultural holding is not a ground for forfeiture, 
so that, where a tenant has transferred a portion of his. holding 
but continues in possession of the remainder and pays the entire 
rent, neither he nor the transferee is liable to be ejected (Kabi? 
Sardar v. Chunder Nath Nag Chowdhry(1). It was pointed out 
however, on behalf of the respondent that, in the case before us, 
since the transfer by the original tenant, the landlord has accept- 
ed from him a reduced rent ; but, in our opinion, this circums- 
tance is of no assistance to the respondent ; the effect of a mere 
acceptance of reduced rent by the landlord does not clearly ex- 
tinguish the original tenancy, nor does it amount to the creation 
of a new tenancy. 

We must consequently hold that under section 43 of the 
Central Provinces Tenancy Act of 1883 the present plaintiff has 
acquired no right to eject the defendant from that portion of the 
holding which he purchased in 1892 and of which he has since 
that date continued in occupation. It follows accordingly that, 
‘although the first contention of the appellant, namely, that under 
section 47 of the Tenancy Act of 1898 the Civil Court has no 
jurisdiction to entertain the present suit, must be over-ruled, the 
respondent successfully meets this objection only upon a ground 
which establishes that he has no cause of action on the basis of 
which he can claim any relief. 

The second point taken on behalf of the appellant raises the 


question, whether the suit is barred by limitation. It has been - 


found concurrently by the Courts below that the appellant entered 
intq occupation in 1892 and has since then been in possession by 
cultivation of the land. The Courts below have, however, over- 
ruled the plea of limitation on the ground that, as the defendant 
pleads a tenancy, there can be no adverse possession and that 
consequently the claim for recovery of actual possession by eject- 
ment of the defendant is not barred by limitation, This view is, 
in our opinion, erroneous and cannot be supported. As was 
pointed out by this Court in the case of shan Chandra Mitter v. 
Raja Ramranjan Chakrabutty (2) possession of a limited interest 
in immoveable property may be just as much adverse for the 
purpose of barring asuit for the determination of that limited 
_ interest, as adverse possession of a complete interest in the 
property operates to bar a suit for the whole property ; but such 
adverse possession of a limited interest, though a good pleatoa 
(1) (1893) I. L, B, 20 Cale, 590. (3) (1905) 2 O. L J. 135. 
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suit for ejectment, is good only tothe extent of that interest, the 
nature and effect of possession must depend upon the nature and 
extent of the rights asserted by the overt conduct or express 
declaration of the person relying on it ; there can be no acquisi-. 
tion by adverse possession of an absolute title, when nothing but 
a limited interest has been asserted. It is obvious therefore that, 
although the defendant has not set up an absolute title for the 
statutory period and has not consequently acquired by adverse 
possession, such absolute title, he has yet acquired by prescription 
the limited interest which he has set up, namely, the interest of 
a tenant. It, consequently, follows that it is too late for the 
plaintiff landlord now to seek to eject the defendant as a tres. 
passer; his title to recover actual possession is barred, although 
his title to receive rent has not been extinguished. The second 
branch of the contention of the appellant must, therefore, be 
supported. . 

The result is that this appeal must be allowed, the decree of 
the District Judge reversed and that of the Court of first instance 
restored. "The suit will stand dismissed with costs in all the 
Courts. 


A. T. M. .* Appeal decreed, 


Before Mr. Fustice Brett aud Mr. Fustice Woodroffe. 
MAHABIR TEWARI AND OTHERS 
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PURBHOO NATH CHOWBEY AND ANOTHER.* 


Civ Procedwro Codo (Act XIV of 1888), Seo. 13, Kepl, IlI—Hes Judionta 
—' OugkP to hare been made a ground of defence. d 


The defendants were the proprietors of the entare village Sajiball. 

In execution of a Small Cause Court decree obtained against them by the 
father of plaintiffs Noa, 5. 6, 7 and the brothers of the other plaintiffs, the 
entire village was sold on the 7th May 1890 and purehased by the dcorec-bolder, 

Subsequently, an anoestor of the plaintiffs brought & mortgage suit against 
defendants 2, 8, and 4, obtained a decree and in execution thereof purchased 40] 
bighas of land in the village on the 8rd January 1887. 

On the 80th September 1899, defendants 2, 8 and 4 brought a suit to have 
the Small Cause Court decree and sale thereunder set aside, 

On the 18th January 1900, they brought another suit to have the mortgage 
decree and sale set aside. This sult was dismissed for default. The first suit 
was decreed and the Small Cause Court decree and sale set aside. 


*A peel from Appellate Decree No. 169 of 1900 against the deamon of 
M. smit er, Esq , Distiict Judge of Shebabad, dated tho 4th Janvary 1908, 
reveamng that of Babu Nastaun Banerjea, Subordinate Judge, dated tbe 
10th July 1905. 


Vor. VIL] .. Hiat cotter. 


Plaintiffs applied under the Land Registration Act to have their names 
registered as proprietors of 49} bighas, and on thelr application being refused 
by the Collector and Commissioner, brought,the present suit, which was resisted 
on the ground that in their defence to the suit to have the Small Oause Oourt 
decree set aside, they ought to have put forward their purchase under the 
xbortgage decree and they having failed so to do, thelr sut was barred by tho 
operation of Expl, 2 to section 18 of the Civil Procedure Pedes 

Held, the sult was not barred. 

Per Drott J :—As the two oauses of action were not and conld not have 
been joined by the defendants in the same sult, it was not obligatory upon the 
plaintiffs to make their claim under the mortgage decree a ground of defenoo 
in the suit to have the other decree set aside. 


Suit to have the names of the plaintiffs registered under 
the Land Registration Act. 
Appeal by the Plaintiffs. 
The facts and arguments appear sufficiently from the judg- 
ment of Brett J. 
Babus Umakali Mukherji and Makhan Lal for the Appel- 
lants, 
Mr. O'Kinealy ( Advocate-Geueral) with Babus Raghunath 
Singh and Chandra Sekhar Prasad Singh for thé Respondents. 
C. A. V, 
The following judgments were delivered : 
Brett J.— The present appeal arises out of a suit brought 
* by the present plaintiffs appellants to have their right declared 
in 494 bighas of land in village Sajiball, and to have their names 
registered in the Collectorate as proprietors of those 494 bighas, 
It appears that they had applied in the Land Registration 
Department of ,the Arrah Collectorate in July 1903 to have their 
names registered as proprietors of this property claiming title as 
purchasers in execution of a mortgage decree at a sale held on 
the 3rd January 1897. The Deputy Collector allowed the 
application but on appeal the order of the Deputy Collector was 
set aside iby the Collector of Arrah, and the decision of the 
Collector was confirmed by the Commissioner of the Division 
on the 18th June 1904. 
` The only point urged in defence which is of importance for 
the purpose of this appeal was that the plaintiffs were barred by 
the doctrine of res judicata under the provisions of section 13 
Exp. (2) of the Code of Civil Procedure. The explanation runs 
as follows: " Any matter which might and ought to have been 
ground of defence or attack in such former suit shall be deemed 
to have been a matter directly and substantially in issue in 
guch suit,” 
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The plaintiffs appellants all form members of one family of 
Tewaries descended from one Mussummut Bihansa Koer and 
her husband Hanker Singh’ Tewari. The defendants on the 
other hand are members of a family of Singhs descended from 
Mussammut Lachminia Koer and her husband Babu Bhagwan 
Singh. 

On the 1st March 1888, a suit was brought by Shesbaran T'ewari, 
the father of plaintiff Nos. 5, 6 and 7, and the brother of the 
other plaintiff, in the Small Cause Court against Mohabir Singh 
and Budhan Singh, the father of defendants 4, 3 and 3 on 
a bond'for Rs. 100 said to have been executed by these two 
persons in favour of Shesbaran Tewari, on the 8th July 1840. 
An exparte decree was obtained on the 21st March 1888 and in 
execution of the same, the decree-holder Sheobaran Singh sold 
the whole village Sajiball on the 7th May 1890 and purchased 
it himself, . 

On the 2nd May 1884 a mortgage bond for Rs. 1,000 is 
said to have been executed in favour of Bihansa Koer, ancestors 
of the plaintiffs, by the predecessor of defendants 2 to 4 by 
which 494 bighas of Mouza Sajiball were hypothecated as security 
for the debt. A suit was instituted in 1889 (No. 91 of 1889) by 
Bihansa Koer against the present defendants 2, 3 and 4, and a 
decree was obtained on the 27th February 1890. The defen. 
dants appealed, but their appeal was dismissed on the 7th Octo- 
ber 1890. Onthe 3rd January 1897 the mortgaged property 
was sold and purchased by the decree-holder Bihansa Koer. 

.. On the 30th September 1899, a suit was brought by the 
present defendants 2, 3 and 4 to have set aside the exparte 
Small Cause Court decree of the 21st March 1888 and the sale 
under that decree held on the 7th May 1890 on the ground that 
the bond and the proceedings based on that bond were fraudulent, 

On the 13th January 1900, the same defendants brought 
another suit to have the mortgage decree of the 27th February 
1890 and the sale under that decree of the 3rd January 1897 
set aside on the ground that the mortgage bond and the proceed- 
ings based on that bond ware fraudulent. This latter suit, was 
dismissed for default on the 7th May 1901. Bihansa Koer, it ig 
to be observed, had died in January or February 1901. : 

The suit to set aside the Small Cause Court decree and the 
sale thereunder was decreed in favour of the then plaintiffs, the 
the present defendants 2,3 and 4 on the 2oth December 1900, 
and that decision was affirmed on appeal on the rath June 1993:, 


Vor. VEJ Higit oottet. 


The present ‘suit was instituted on the 27th September r9o4 
and the main ground of defence taken by the defendants was 
that the plaintiffs were not entitled to succeed in the suit because 
they had failed in their defence in the suit 'institutéd on the goth 
September 1899 to set aside the Small Cause Court decree, to set 
up the title under which in the present suit the plaintiffs seek 
to have their right declared in the 494 bighas of land in mouzah 
Sujibal. 

The Subordinate Judge decreed the plaintiffs suit, but on 
appeal the District Judge set aside the judgment and decree of 
the Court of first instancé and dismissed the plaintiffs’ claim on 
the ground that it was barred by the provisions of section 13 
Exp. II of the Code of Civil Procedure. = 

In support of the appeal it has been argued frst, that the 
subject matter of the suit brought on the 20th September 1899 
by the defendants to'set aside the Small Cause Court decree did 
not cover the property in claim in the present suit and 
therefore section 13, Expl. H did not impose on the present 
plaintiffs appellants any duty in that suit to set up as part of 
their defence the title which they claimed under the sale in exe- 
cution of the mostgage decree, secondly, that even though it 
may be a matter which they might have pleaded in their defence 
in that suit, it was not a matter which it can be held that they 
ought to have pleaded in their defence ; and ¢Airdly, that even 
assuming that it is now open to the present defendants to raise 
the objection which they have raised in their defence, still as 
they were parties to the previous mortgage suit which was decided 
against them and as they failed in that suit which they insti- 
tuted to have that mortgage-decree and the sale thereunder set 
aside, they are estopped from now setting up the plea which they 
have raised, . 

On behalf of the defendants it had been argued that the 
conduct of the plaintiffs in the previous litigation was such as to 
render it compulsory on them to set up in their defence in the 
suit brought to set aside the Small Cause Court decree the title 
on which they are now relying in support of the present suit. 
In that litigation the present plaintiffs all along repudiated the 
idea that they had any right under the’ mortgage deed ‘and 
asserted that Bihansa Koer was in that suit acting entirely on- her 


own account and that they had no concern with her, In. the. 


present case it has been found that the position taken up by the 
plaintiffs in that litigation was a false position and that in fact 
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they were the persons principally interested in the mortgage and 
Bihansa Koer was merely acting as their representative in the 
litigation. It has further been pointed out that the defendant 
Sheo Gobind did not attain majority till 1897 and that the other 
defendants are younger than him and therefore, that in the 
previous litigation all those defendants were minors. If the 
findings in the present suit be accepted the plaintiffs had pur- 
chased the whole of the mouzah in execution of the Small Cause 
Court decree on the 7th May 1890, whereas the purchase in 
execution of the mortgage-decree was not made till January 1897. 
If the plaintiff relied on their title under the two purchases, then 
when the suit was brought on the 30th September 1899, to set 
aside the sale of the whole mouzah and to obtain possession of 
the whole mouzah from the present plaintiffs, they were bound 
to set up every title which they had in the mouzah which they 
could put forward to defeat tite claim then made by the present 
defendants. They were not entitled to keep back the secret 
title under which they now ‘claim under the mortgage-decree 
and to bring it forward in the present suit. In support of this 
contention we have been referred to a long series of rulings 
commencing with the case of, Wafeah v. Sahesba (1) and ending 
with the cases of Kameswar v. Raj Kumari ARutiun (a) and 
Srigopal v. Pirthi Singh (3). None of these cases, however, are 
exactly analogous to the present, the decision of which must 
depend or its own circumstances. 

For the appellants, reliance was mainly edo on the case of 
Kailash Chandra Mandal v. Ram Narain Girt (4) and Rama 
Swami Ayyar v. Vythinatha Ayyar (5) also on the passage ip the 
decision of the Privy Council in the case of Kameswar Pershad 
v. Ray Kumari Ruttun Koer (2) occurring at page 238, which 
explains the meaning of the word ‘ought’ as used in the explana- 
tion 2 of section 13 of the Code of Civil Procedure, It has been 
argued on their behalf that the- causes of action based on ‘the 
title acquired-by the purchase in execution of the mortgage- 
decree and on- tke title acquired by the sale in execution of 
the Small Cause Court .decree were essentially different and 
that. the mere’ fact that the two titles claimed relate one to-a 
portion of the mouzah and the other to the whole mouzah would 
not render it obligatory on the present plaintiffs to have- PNE 


(1) (1867) 8 W. B. BOT. 

(2) (1893) T, L R. 90 Cal. 79; L, R. 19 L A. $84 

(8) (1908) € O. W. N. 889. | (4) (0008) 40. L, J, 911. 
~ (5) (1908) L L: R. 26 Mad. 70, 


Vor. YH] > -AIGH OUR. - .— 


asa dienes to the suit to set aside the Small oe Court ‘decree 
and sale what would have been a defence to the other suit which 
was brought to set aside the mortgage-decree. It is contended 
that in interpreting the provisions of section 13 explanation 2 
of the Code of Civil Procedure, the Madras High Court has in 
the case to which we have been referred rightly laid down that 
“the real test is whether the cause of action or transaction on 
which two suits are based is the same, and not whether the tran- 
saction is sought to be established in different modes or by different 
means.” Reliance was also placed on the dictum of their Lord- 
ships of the Privy Council in the case of Kameswar Pershad v. 
Raf Kumari Rutiun Koer (1), which lays down “that where 
matters are so dissimilar that their union might lead to confusion 
the construction of the word ‘ought’ would be important.” It is 
pointed out that when the present defendants instituted a suit 
on the 30th September 1899, to set aside the Small Cause Court 
decree they were fully aware that, that decree covered so much 
of mouzah Sujiball as was excluded from the mortgage-decree 
which had been obtained by Bihansa Koer for 494 bighas; and 
this is clear from the fact that on the 13th January 1900, they 
instituted the second suitto have the mortgage-decree and the 
sale in execution of the same set aside. It has also been pointed 
out that in the written statement filed in the suit brought by 
the present defendants to set aside the Small Cause Court decree: 
the present plaintiffs who were the defendants in that suit in 
their written statement filed on the 18th January 1900, expressly 
stated the fact that 404 bighas had been sold in 'satisfaction of 
the mortgage-decree. It is idle, therefore, for the defendants 
in the present suit now to allege that at the time when they 
instituted the suit to set aside the Small Cause Court decree 
they were not aware of the existence of the mortgage-decree ; 
and it is further clear from the fact that they instituted two suits 
that the property in respect of which the suit to set aside the 
Small Cause Court decree was brought did not cover the 49$ 
bighas included in the mortgage-decree. It is, therefore, not 
open to them, especially after they have failed in their suit to 
get the mortgage-decree set aside, now to object to the plaintifs 
claim on the ground that they are setting up a secret title which 
they ought to have put forward in defence of the suit brought to 
set aside the Small Cause Court decree. 

In my opinion, the arguments which have heen advanced 


(1) (1893) L. B, 19 I, A. 284 , I. L, B? 20 Calo. 79. 
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in support of the appeal ought to prevail I think it is clear 
from the facts on the record that the present defendants were 
fully aware when they brought the suit, to set aside the Small 
Cause Court decree that there was outstanding the decree obtain- . 
ed on the mortgage against the 494 bighas included in the 
mouzah and there seems no doubt that the scope of the suit 
brought to set aside the Small Cause Court decree did not extend 
over the 494 bighas. The causes of action in the two suits 
brought one on the 3oth September 1899, to set aside the Small 
Cause Court decree and the other brought on the 13th January 
1900, to set aside the mortgage-decree were in my opinion distinct 
and were such as could not have been joined in one suit and 
that being the case, as the present defendants who were the 
plaintiffs in that suit would have been precluded from joining 
the two causes of action together in one suit by way of attack. 
I am of opinion that it is, impossible to hold that the present 


. plaintiffs as defendants in that suit were bound under the law 


to put forward in defence to the suit brought to set aside the 
Small Cause Court decree, the title which they had under the 
mortgage-decree. To hold otherwise would be to decide that 
it was open to the present plaintiff, as defendants in that suit 
to bring on the record Bihansa Koer who was a third party and 
not included in the Small Cause Court suit and to obtain a 
decision with regard to a cause of action which it was not com- 
petent for the plaintiffs in that suit to raise in support of their 
claim, Ithink that such a view is impossible and that it would 
certainly tend to lead to such confusion as is referred to by their 
Lordships of the Privy Council in the case of Kameswar Pershad 
v. Rajkumari Ruttun Koer (1). 

.In the case of Ramaswami Ayyar v. Vythinatha Ayyar @) 
the law as laid down in section 43 and section 13 of the Code of 
Civil Procedure is very fully discussed. After pointing out that 
their Lordships of the Privy Council in the case of Rajah of 
Pittapur v. Venkata Makipati Surya (3), when referring to sec- 
tion 7 of. Act VIII of 1859 which corresponds with section 43 
of the present Code of Civil Procedure observed that “that section 
does not say that every suit shall include every cause of action 
er every claim which a party has, but every suit sball include 
the whole of the claim arising out of the cause of action meaning 
the cause of action on which the suit is brought," the learned 


- - (1) (1893) L. R. 19 T. A. 234 ; 1. L, B. 90 Oale. 79. 
(2) (1906) I. T. B. 26 T80. 
(8) (1883) E. B. 19 L A. 116; I. L. B. 8 Mad, 520, 


Vor. VIL) Hien oovrt. 


Judges of the Madras Court express their agreement with the 
view taken by the Judges of the same Court in the case of 
Allunui v. Kunjusha (1), in dealing with explanation 2 of section 13 
of the present Code namely, that “it refers to the title ‘litigated 
in the former suit as distinguished from-the relief claimed. 

When several independent grounds of action are available a 
party is not bound to unite them all in one suit though he is 
bound to bring before the Court all grounds of attack available to 
him with reference to the title which is made the ground of action.” 
In this view of the law, I agree and I hold that it equally applies to 
the converse case of a defendant when pleading in this defence, 

Under these circumstances, I am of opinion that the title 
which the plaintiffs set up in the present suit was not one which 
they ought to have made a ground of defence in the former suit 
and, therefore, they are not precluded under the provisions of 
section 13 explanation (2) of the Code of Civil. Procedure from 
obtaining relief in the present suit. The subject matters of the 
suit which was brought to set aside the mortgage-decree and 
the suit which was brought to set aside the Small Cause Court 
decree were dissimilar and distinct, and under these circumstances 
I think that the present plaintiffs would not have been entitled 
under the law to ‘set up as a ground of defence in the suit 
brought to set aside the Small Cause Court decree the title which 
they now seek to establish in the present suit. 

I hoid, therefore, that the view taken by the District Judge 
is incorrect and that his judgment and decree cannot be 
maintained. The conclusion at which the Court of first instance 
has arrived is in my opinion in accordance with law and I, 
theréfore, set aside the judgment and decree of the lower 
appellate Court and restore the judgment and decree of the 
Court of first instance with costs. 

Woodroffe J.—I am not satisfied that the defendants have 
made out the plea which was urged. It is: doubtful whether 
the appellants might have raised the question now debated in 
the previous litigation. However this may be, I do not think 
that they were under the circumstances of the case obliged to 
raise it. As to this, I do not think it" necessary to say more as 
each case must in this respect be decided with reference to its 
own peculiar circumstances. I agree, therefore, that the appeals 
should be decreed in the terms proposed by my learned brother. 


N. E. B. Atpeal allowed. 
` (1) (1883) I. L. E. 7 Mad, 304, ` 
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SN St Francis William Maclean, K, C. I, B., Chief. Fustice 
and Mr. Justice Doss. 


GIRINDRA CHANDRA PAL CHOWDHURY AND OTHERS 


v. 
SREE NATH PAL CHOWDHURY AND oHTERS - 
Ront, suit for—Separate collaction—Suit to recorer fractional sharo of rent, 
One of the oo-sharer landlords who used to collect his share of rent 
separately oan sue to recover arrears of.rent due to him in respect of his 
fractional share. 
` Girindra Okandra Pal Chowdhury v. Bree Nath Pal Chowdhury (1) dis- 
tinguished, 
Bila Nath Panda v. Polaram Tripati (8), Jawadul Hug v. Ram Das Saha (3) 
and Ram Mohan Pal v. Sheikh Kachu (4) referred to, 
Appeal by Defendants 1 to:5. 
Suit to recover rent. 


The facts of the case appear sufficiently from the judgment. 

Babu Hara Prosad Chatterjee for the Appellants. 

Babu Bepin Chandra Mullick (for Babu Braja Lal 
Chakravarti ) for the Respondents. - | 


The judgments of the Court were as follows : 


. Maclean C. J.—This is a suit to recover rent. The finding 
is that one Jhari Sheikh Halsana, father of the defendants 
6 to 9 cultivated a holding in the makal paying a con- 
solidated rent of Rs. 55, annas 8 for it. The plaintiff and his co- 
sharers, had each collected rent separately, that is, each body of 
sharers collected Rs. 18, annas 8 from the tenant. Defendants 
I to 5 have now bought the tenants’ rights of defendants 
6 to 9 and are in possession of the holding. The plaintiff 
sues to recover arrears of rent due to him in respect of his 
fractional share for certain years at Rs. 18, annas 8 a year. 

It is urged for the defendants that this suit will not lie 
and, reliance is placed upon a recent decision of this Court in the 
case of Girindra Chandra Pal Chowdhury v. Sreenath Pal Chow- 
dhury (1). The difference between that case and the present is 
marked. -In that case the oo-sharers of the zemindari right, who, ' 
orat any rate, many of whom, bought up the holding held : 

~ Appeal from Appellate Decree No. 1088 of 1900, against the deoree - 
ot F. Blame Esq, District ep of ae the 16th Bridhnages, dated . 


that of Babu Ambica Charan 
the 18th September 1905. 


(1) (1908) 7. T. R, 82 Calc. 567. (8) (1896) 1 4 Calo. 148, 
(3) (1894) I. L, B, 31 Cato, 869, .— -~ .(4) (1905) L 32 Calc 386, 


Vor, VÍL] fia douRT. 


under the zemindar: and, the plaintiff who was one of the 
co-sharers was one of the co-purchasers of the holding: and it 
was held that hebeing himself one of the co-purchasers of the 
holding and himself a tenant, could not treat his co-sharers as 
tenants and sue them for rent, That wasthe ground of decision 
in that case. That is quite different from the present case, 
Here the plaintiff is not a co-purchaser of the holding. He 
says I have been receiving this sum of Rs. 18, annas 8 in respect 
of my share of the rent. You, the defendants have purchased the 
tenants'right and you have placed yourselves in the position 
of the tenant, and I am entitled to rent from you. I think 
he is right. 

This view seems to be consistent with some earlier decisions : 
There is the case of Stta Nath Panda v. Pelaram Tripatt (1), 


in which it was held that the acquisition of an occupancy right ' 


by a proprietor does not, under sub-Section (2) of section 22 of 
the Bengal Tenancy Act, affect the right of a co-sharer landlord 
to receive his share of the rent of the tenancy. Then there is 
the case of Jawadul Hug v. Ram Das Saka (a), the head note of 
which is that "there i& no law which prevents one of several 
co-proprietors from holding the status of a tenant under the 
other co-proprietors of land which appertains to the common 
estate. The effect of the purchase, by one co-owner of land, of 
the occupancy right is notthat the holding ceases to exist but 
only the occupancy right which is an incident of the holding." 
That was a Full Bench case: and, that view was supported by 
another Full Bench decision of this Court in the case of Ram 
Mohap Pal v. Sheikh Kachu (3). There it wás held that by the 
transfer of the occupancy right to a person jointly interested in 
the land as proprietor or permanent tenure-holder, the holding 
does not cease to exist, but only the occupancy right is termi- 
nated. Ifthen the holding does not cease to exist and the 
holding has now passed to the defendants, they ought to be 
and are liable for rent and, ifthere is a separate collection for 
this holding, and there is a finding to that effect, the plaintiff is 
entitled to recover his fractional share.. 

The appeal, therefore, fails and must be dismissed with costs, 

, Doss J.—1 agree 

A. T. M. - Appeal dismissed. 


(1)- (1894) I. L. R. 31 Calo. 869. ^ — (3) (1899) T. L. R. 94 Oslo, 43, 
(8) (1905) L L. R. 82 Calo, 886. 


" ‘ .* 


513 


O1vIn, 


1908. 


— 
Girindra Chandra 
Pal Chowdhury 
7. 
Sree Nath Pal 
Ohowdhnry. 


Maclian, 0, J. 


514 


THE OALOUTTA LAW JOURNAL. Lyn VII. 


Home. Str Francis W. Maclean, K. C. L-E, Chief Justice and ` 
Mr. Justice Doss. 


‘RAJA PRAMADA NATH ROY AND OTHERS 
, v.c 
SHEBAIT PURNA CHANDRA ROY.*, 
` Shebalt, dooreo against—Possession, swit for— Vesna.profis—Idols property, 
liability qf—Shebait, position of. 

Where In a suit for possession in which the defendant seta up the title'of an’ 
idol a decree was passed against the defendant as shebait, which made ‘him 
Yable for meną profits: 

Hold, that the decrees was not against the shebait in his personal capacity 
and the property of the idol was lablo to make good the claim for mesne 
profits. 
*-— Per Dos J.—The pomession of a shebait is that of a manager. ^ Ho is 
not only empowered but bound to do whatever ia necessary’ for the’ benefit or 


preservation of its properties. . 
The.Mability of the estate of en idol for wrongs committed by its shebait 


in the reasonable management of its properties, is analogous to the hability of 
& corporation for wrongs committed by its agents in the course of their employ- 
Thent, and for the apparent furtherance of ita purpose, 
Appeel by the Deoree-holders. 
Application for execution of decree for meshe profits. 
' The facts of the case and the arguments “appear sufficiently 
from the judgments. 
Dr. Rash Behary Ghose and Babus Tara Kishore Chowdhury 
and Braja Lal Chakravart for the Appellants. 
Babus Baidya Nuth Dutt, Dwarka Nath Chakravarti and 
Nagendra Nath Ghose for the Respondents. C. A. V. 


"The judgments of the Court were as follows : 


;. -Maclean C. J.—1 have read the judgment about fo be' 
delivered by. my learned colleague, and as he has gone very fully 
into the matter and as our cortclusion is.the same, I propose to 
express my views rather more shortly. 

‘The question raised on the' appeal is nese the -debutier 
property: of the idol Nistarini can be attached and sold in execu-' 
tion of the decree passed in the present suit, The decree was 
passed for mesne profits for upwards of Rupees thirty-five thousand.’ 
The decree-holder contends that the judgment-debtor was ‘sued 
as shebatt of the idol, that he defended as skebatf of the idol, and 
that the decree was passed against him as such shedas?, and that 
the. debutter property of the idol is consequently liable. In the 


Appeal from Original Order No. 230 of 1908, st the order of Babu 
Dins x PEE Subordinate Judge, Third: Oourt of Hooghly, dated the $nd 
March 1 
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decree the -judgment-debtor is described as skebait Purna 
Chandra Roy, and the decree was that the mesne profits should 
be realised from the judgment-debtor. The decree is dated the 
10th of April, 1905. i 


In his written statement in the suit, dated the 9th of July, 


1894, the defendant is described as sebati : and, his case as shown 
in paragraph 4 is that the lands which the plaintiffs were claiming 
were not his lands, but the deóstfer property of certain idols ; and 
he alleged that he and his predecessors were in possession as 
shebatts of the valid rent-free debutfer properties claimed." It 
will thus be seen that the defendant was not setting up any right 
of his own, but was defending on behalf of the idols and alleging 
that the property was the debutter property of those idols. Idols 
can only be sued through the s4eba:i. If the judgment-debtor 


paid the amount, he would, seeing that he had defended the suit- 
on behalf of and for the benefit òf the idol, be entitled to be. 
indemnified qut of the idol's estate for the amount he so paid, his , 


case being that it was the idol who was entitled to the property 


and to the mesne profits. If that be *o, and it looks as if such: 


were the case then the decree-holder claims to stand in the shoes 
of the shebart in reSpect of that right to indemnity as against the 
property of the idol. There can be no other representation of 
the idol in the present suit than through the present defendant 


the shedat? : and in that view the idol must be taken to be before: 


the Court. It is clear from the pleadings that the question was 
whether the lands in dispute belonged to the plaintiffs or were 
the debutter property of the idol. In these circumstances, I think 
that the order now appealed against must be taken to be an otder 
against the defendant as skedati, and not in his personal capacity, 
and that the property of the idol is liable to make good the claim 
for mesne profits,. and consequently the appeal must be allowed 
with costs, ten gold mohurs. 


Doas J.—The facts which raise the points in controversy are . 


few and may be briefly stated. On the r8th March, 1882, the 


predecessors in title of the decree-holders purchased at a sale held ' 


in execution of a mortgage décree Against judgement-debtor 
Purna Chandra Roy,an eight annas share of Lot Kishmut 
Mahomed Aminpur save and except a considerable quantity of 


debutier Yands, the area whereof was specified in the mortgage , 


and, sale certificate but their exact situation was undefined. The 


decree-holders obtained possession of the major, portion of the- 
property but were prevented by the judgment-debtor “from , 
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obtaining possession of some lands which aċcòrding to theni were 
included in their purchase. They, therefore; brought an action 
against the juägment-debtor, Purna Chandra Roy, to recover 
possession of those lands, Purna Chandra Roy put in his defence 
as shebait and asserted that the lands claimed were outside the 
decree-holder's purchase, that they were the deduttes property of 
idols for whose worship they had been dedicated by their ancestors 
and that the expenses of the idols were defrayed out of their 
income, The Court below was of opinion that the allegation of: 
the judgment-debtor, Purna Chandra Roy, that sixty bigkas were 
the debutter property of the idol Sarba Mangala and that a ten 
annas share of Bally Hat was the dedutter. property of the idol 
Ram Sita of Vadrakali was correct, and accordingly dismissed the’ 
claim of the decree-holders in respect of those lands. As regards 
the remaining lands which the judgment-debtor alleged was the 
debutter property of the idol Nistarini, the Court below decreed 
the plaintiff's suit with the exception of 25 dighkas of Aat Seorafully, 
called the lower &a£ which were found to be the debuifer of that. 
idol and in respect thereof the decree-holders’ claim was dismissed. 
On appeal, this Court affirmed the decree of the Court below: 
with a slight modification to which it is unnecessary to advert. 
Then on the 1st July, 1903, the decree-holders brought an action, 
against the judgment-debtor for mesne profits for the lands decreed 
to them in the previous action and, on the roth April, 1905," 
obtained a decree for Rs. 32,467 for mesne profits, inclusive of 
interest and costs. In the decree, Purna Chandra Roy is described 
as *sAebar? Purna Chandra Roy defendant judgment-debtor,". 
and it directs that the decree-holders do.realise the said sunr from 
the judgment-debtor. In execution of this decree the decree-. 
holders sought to attach and sell the twenty-five bigkas which, in 
the previous action, had been found to be the debówHer of the 
idol Nistarini. The judgment-debtor objected that the decree. før 
mesne profits had been passed against him in his personal capacity 
and that consequently the debu/fer lands could not “be attached 
in execution thereof. The Court below has given effect to this- 
contention. The decree-hólders have appealed, and it has been 
contended on their behalf, jirs¢, that the decree for mesne profits: 
is against Purna Chandra Roy in his capacity of shedazt and that. 
therefore it can be executed against debutter lands, secondly, that 
having regard to the circumstances under which that decree was 
passed the debutter lands of the idol Nistarini can be atten gs 
hichAfHe 


ahd sold in execution, and 4&ird]y, that the. evidence w 
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decree-holders offered to adduce in the Court below in order to 
prove that the mesne profits of the land decreed to them had‘ 
been appropriated for the purposes of the idol Nistarini ought to 
have been taken. 

As regards the first contention it is clear from the description 
of the judgment-debtor in the decree that it is made against him 
in his character of shebatt. In the previous action for possession 
thé judgment-debtor, who was then the defendant, could not be 
styled as s4eba:;? in the plaint as the decree-holders could only 
claim to recover possession on the footing that the lands were 
mal, i.e. non-debutter lands. It is only when the judgment- 
debtor, in his written statement, raised the defence that the lands’ 
were debutter, and set up the title of certain idols in respect’ 
thereof, and signed and verified his written statement as " skebast”’ 
that he assumed the character of, shedast, and, indeed, having 
regard to the fact that debstter lands alone had been excepted 
from the decree-holders’ purchase, this was the d pels 
defence which was open to him in the action. 

In all the subsequent proceedings and, above all, in the decree 
for mesne profits, the judgment-debtor, Purna Chandra Roy, has 
been described as s&ebai It is clear, therefore, that the decree 
under execution must be held to have been passed against Purna- 
Chandra Roy in his capacity of skebatt. It is equally clear fróm - 
the judgments of this Court and of the Court below in the pre-: 
vious action for possession that Purna Chandra Roy had'bedh: 


fighting in the interest and for the benefit of the idols. If he had: 


succeeded in that action -in respect of the entire lands claimed 
as b&ing the debutter of the idol Nistarini as he had. been 
successful in respect of the dedutter of the idols Sarba Man- ` 
gala and Ram Sita, the lands recovered by the decree-holders- 
would have continued to form part and parcel of Nanni. 
debutter. 

It is because he failed, that the decree-holders obtained a` 
decree for mesne profits. 

The powers and duties of a skebasi may now be taken as al- 
most settled. Apart from his duties in connection with the 
worship and service of the idol, a shebatt has the possession and 
management of its properties. In other words his possession is 
that of a manager and he is not only empowered but bound: to do 
whatever is necessary for the benefit or preservation of ita 
properties. He’ is, among other thingy empowered for- the 
protectión of the idol’s estate to bring suits (see Maharaja 
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Fagadindra Nath Roy v. Rani Hemanta Kumari Debi (1), and 
“ to defend hostile litigious attacks" (see Prosunno Kumari Debya 
v. Golab Chand Baboo (2); Purna Chandra Roy was, therefore, not 
only justi&ed in defending the suit for possession (wherein as I 
have already said, he was to a considerable extent successful), but 
would have been guilty of dereliction of duty if he had abstained 
from opposing the action. m4 facie, therefore, the decree for 
mesne profits which was the inevitable result of such opposition, 
ought to be realisable out of the estate of the idol, If the rents, 
and profits, collected during the period for which the decree- 
holders have been kept out of possession, have been applied. 
wholly for the purposes of the idol, then there can scarcely be any 
doubt that the estate of the idol must compensate the loss 


` sustained by the decree-holders. But supposing that they have. 


been appropriated by the shebast Purna Chandra Roy to his own 
private purposes and not to those of the idol, it seems to me 
equally plain that the estate of the idol ought to bear the loss, 
though the shedai# would, in such a case, be accountable to the 
former for such misappropriation. 

The liability of a trespasser for mesne profits arises not be- 
cause the latter has collected the rents and'profits (for either 
through his negligence or for some other reasons he might not. 
have collected any rents and profits), but because in consequence, 
of the, wrongful dispossession by him, the owner has been de- 
prived of the rents and profits, which he otherwise would have 
collected. The foundation of the trespasser's liability is not the 
gain which he makes, but is the loss which the owner sustains. 

The liability of the estate of an idol for wrongs committed 
by its skebait in the reasonable management of its properties, is 
analogous to the liability of a corporation for wrongs committed 
by its agents inthe course of their employment, and for the 
apparent furtherance of its purposes. (See Zhe Mersey Docks 
Trustees v. Gibbs (3), The Taf. vale Railway v. Amalgamated 
Soctety of Railway Servants (4), and in both cases it is founded 
on the policy of ‘the law and without regard to personal default, 
for both the ‘idol and the corporation are incapable of personal 
wrong doing. Neither can be invested with rights or duties 
except through natural persons, who are their agents. : 

The liability of a trust estate for damages for wrongs com- 
mitted by the trustee in the reasonable management of the trust 
estpte is merely another, though perhaps not so obvious, an. 


* (D) (1904) T. Tt. 31 I. A. 208. (3) (1866) T, B. 1:H, L. 08, 
(2) (1875) L, B. 3 I. A. 145. (4) (1901) A, O, 438. 
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illustration, of the same general principle [Jn re Raybould, (1)] 
The fact that in such a case it is the trustee who is, 
personally liable at law, and that the trust estate may 
only be reached in equity through the medium of the doctrine 
of subrogation, is the necessary consequence of the legal estate 
being vested in the trustee, and it, in no way, affects the general 
principle upon which the liability depends. 

It has been observed by the Court below that if execution 
against the idol's properties be allowed, it may,in cases where 
the shebart is not possessed of independent means, lead to the 
extinction of its estate. But it appears to me that the obvious 
answer to this argument is that if the idol may lose the whole or 
a portion of its properties, in case its skedart, through laches, 
suffers a trespass for more than 12 years as undoubtedly it may, 
see Gnanasambanda Pandara Sannadhi v. Vela Pandaram (2), 
Shama Charan Nundy v. Abhiram Gesmami(3), Ram Kanai Ghosh 
v. Raja Sri Sri Hari Narayan Singh Deo Bahadur (4), Nilmony v. 
J'araband&u (5), no grave anomaly is involved in holding that the 
idol ought to lose the whole or a portion of its properties, if the 
skebatt, in the prudent management of its properties and in the 
furtherance of the interest of the idol, unintentionally commits a 
trespass and thereby renders the idol’s estate liable for damages. 

As regards the second contention, I have already pointed 
out that Purna Chandra Roy in the previous action for possession 

get up in respect of some lands the right of the idol Sarba Mongala, 
in respect of others the right of the idol Ram Sita of Vadrakali, 
and in respect of the remaining lands, the right of the idol 
Nistayini. His first two claims were successful, and it was only 
in respect of the third which was based on the right of the idol 
Nistarini, that he failed with the exception however, of 25 
bighas which were found to be debutter. It is quite clear, there- 
fore, that the decree for mesne profits was and could only be 
obtained for lands in respect of which he had unsuccessfully set 
up the right of the idol Nistarini. 

In the view which I have taken of the first and second 
contentions, it becomes unnecessary for me to say any thing 
with regard to the third. 

For the foregoing reasons, I am of opinion that the appeal 
ought to be decreed with costs. 


A. T. M. Appeal decreed: 
a) ipu 1 Ch. 199. (8) (1900) I I. B, 38 Oslo. 511, 
(3) (1899) L. R. 97 I. A, 69, (4) (1905) 3 O. L. J. 548. ] 


(5) (1806) I. L. B, 23 Galo. 585, 
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PRIVY COUNCIL. 
N ^ t —— 
ig: uu a PRESENT :—Lord Macnaghten, Lord Atkinson, Str Andrew Scoble 
and Str Arthur Wilson, 


V BO HANSRAJ AND OTHERS 
1808. v. 
February, 4. -SUNDAR LAL AND ANOTHER 
Marek ins AND 
HANSRAJ AND OTHERS 
v. 
DWARKA DAS AND ANOTHER 
AND 


= THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


(ON APPEALS FROM THE CHIEF COURT or THE PUNJAB, AND FROM 
*. THE COURT OF THE AGENT TO GOVERNOR-GENERAL IN 
k CENTRAL INDIA. 

Arbitration—A ward, objections to ii—Allege& misconduct af the Arbitrator— 
Dismissal of objeations— Decree in accordance with the. award—Appeal 
Jrom such a dsores, iacompesieney of—Cirll Procedure Coda (XIV of 1882), 
Seo. 583. 7 z 

No appeal lies against a decree confirming an arbitration award, exoept in 
so fnr as the decree is in excess of or not in accordance with the award. 


- No. 39 of 1905—Appeal from a decree of the Chief Court of 
the Punjab (June 27, 1902) affirming a decree of the District 
Judge of Delhi (April 9, 1901). 

The principal question involved in the appeal was the compe- 
tency of an appeal from a decree made in accordance with an 
award. . 

The parties to the litigation were all members of the same 
family, and their relationship to each other is shown in the 








following pedigree :— 
Baudagar Alal. 
; EE 
Jhanda Mal Reni Perahad = Dwarka Das 
D PE: ice ees - 
: Hansraj Agar lugh Umed btngh 


Jhanda Mal died pendente lite and was represented by the 
first respondent, Sundar Lal. 
Umed Singh also died and the third appellant Mussamfnat 
Khemi represented him. 
The family owned, immovable property at Pundri and 
s Kaithal in the District ef Karnal, -at the Sehore Cantonment, 


‘Vou. VII.] PRIVY OOUNOIL. 


at Berasia in the Bhopal State and at Biawara in the Rajgarh 
State. They also had a banking and mercantile business with 
branches at Pundri, Sehore, Berasia, Biawara and Bhopal. 

‘On July 13, 1886 the respondent Dwarka Das instituted a 
suit for partition of the joint estate, other than that situate in 
the District of Karnal, in the Court of the Political Agent, Bhopal. 
The defendants to that suit were Beni Pershad and Jhanda Mal. 
On September 4, 1901, the Political Agent made his decree in 
that suit, the subject-matter of Privy Council Appeal No. 5 
of 1905. 

On August 14, 1888, Jhanda Mal instituted the present suit 
in the Court of the District Judge of Karnal against Hansraj, 
Amar Singh, Umed Singh and Dwarka Das for partition of the 
whole of the joint estate, movable and immovable, situate in the 
Karnal District and other places already mentioned. By an order 
of the Chief Court of the Punjab, the suit was transferred to the 
Court of the District Judge of Delhi. 

The appellants, three of the four defendants in the suit, 
pleaded zu£er aia that they were ready and willing to partition 
all that constituted the joint estate, but that the suit was barred 
under section 12 of the Civil Procedure Code (Act XIV of 1882) 
in consequence of the pending suit between the parties for the 
same relief in the Court of the Political Agent, Bhopal, and also 
in consequence of a refetence to arbitration in that suit. 

The respondent Dwarka Das, the fourth defendant, by his 
written statement raised no objection to the plaintiff's claim. 

On October 11, 1889, the District Judge (Mr. Clifford) decided 
that the Political Agent at Bhopal had no civil jurisdiction, and 
on June 25, 1890, he struck out the appellant’s defence for failing 
to produce all the books of accounts filed in the Court at Sehore. 
On August 7, 1890, he made a decree exparte in favour of the 
plaintiff, but on April 23, 1892, the Chief Court of the Punjab 
set aside that decree and remanded the case for retrial. 

The plaintiff then amended his plaint, and the appellants in 
defence reiterated their previous defence and also challenged thé 
jurisdiction of the Delhi Court to partition properties situate out 
of British India. 

It is not necessary to set out the large number of issues 
fixed in this case. On February 13, 1893, the District Judge 
(Mr. Rennie) decided that he had no jurisdiction in regard to 
property, movable or immovable, situate outside British India. 
On an application for review, wHich the appellants contended 
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was wholly incompetent, another District Judge (Mr. Harris) 
reversed the order of his predecessor in regard to the movable 
property. On November 26, 1894 the District Judge again 
made an exfarte decree in favour of the plaintiff, but on May 11, 
1896, the Chief Court reversed that decree and remanded the 
case for retrial by the Divisional Judge of Delhi (Mr. Clifford). 

On August 28, 1897, the parties signed an agreement to 
refer the case for. settlement to Mr. Clifford as arbitrator. The 
agreement provided fuer alia “ that all account books will not 
be brought here (Delhi) from Sehore. But if the arbitrator 
thinks proper to examine any of the bats, it will be produced 
before him". 'The Chief Court then retransferred the case to 
the Court of the District Judge of Delhi, and on November 7, 
1898, the District Judge made an order of reference, the material 
part of which was as follows :— 

“The arbitrator shall have power to award Hs. 95,000 to 
Seth Hans Raj, Amar Singh and Mussammat Khemi, defendants 
and Rs. 25,000 to Seth Dwarka Das, defendant, besides their 
share, as it was previously agreed to with the mutual consent 
of the parties out of the joint stock, and to determine what 
joint property, movable and immovable of any.description, apart 
from the immovable property out of British India, is capable of 
partition, and he should divide it among the parties according 
to their shares and award to each party whatever may be his due 
share. It has also been agreed that the account books would not 
be brought from Sehore to Delhi ; if the arbitrator would require 
the inspection of any account book in his opinion, that would 
be produced before him. Whatever award would be passed in 
the case it would be accepted and consented to by the parties." 

On May 25, 1900 the arbitrator made his award. 

On June 12, 1900 the appellants filed a petition raising 
among others the following objections to the award :— 

“ (5) The arbitrator was guilty of misconduct -in going 
behind accounts which had formally been settled and agreed to 
before April 2, 1886 and thereafter acted upon. 

" (6). The arbitrator „was guilty of misconduct in violating 
the spirit of the agreement in calling for books unnecessarily, 
thus— 3 

t (a) Prolonging the enquiry. ; 

(5) Putting objectors to great expense and trouble. 

"(c) Harassing him by frequent journeys to a plague- 
stricken. quarter, when it was not originally contemplated, he 
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should go and eventually bring them out (see objectors’ petition 
to Court dated 1st December 1899) not-withstanding all state- 
ments of accounts called for were made and submitted. 

“(7) The arbitrator was guilty of further misconduct in, 
after objectors had produced over fifty books of accounts, calling 
for, at the instance of the other party, the production of over 
two hundred more. 

(8) The arbitrator was guilty of misconduct in drawing 
conclusions adverse to objectors, because they did not comply 
with this exorbitant demand. , j 

(13) The arbitrator has been guilty of misconduct in 
making objectors practically purchase the said other firms at 
exorbitant fancy cash prices, and on the other hand awarding 
Pundri to the other parties at a ridiculously cheap price.” 

On April 9, 1901 the District Judge dismissed the appellants’ 

_ objections and made a decree in accordance with the award. 

Against that decree, the appellants filed an appeal in the 
Chief Court of the Punjab, and in the alternative prayed for 
revision under section 622 of the Civil Procedure Code. On 
June 27, 1902 the Chief Court dimissed the appeal on the 
ground that the appeal was incompetent, inasmuch as it did not 
appear that the decree was in excess of, or not in accordance 
with, the award. 

The appellants, thereupon, brought the present appeal to 
His Majesty in Council. 

No. 5 of 1905.—Appeal from a decree made by the Court 
of the Agent to the Governor-General in Central India (Novem- 
ber 17, 1902), affirming a decree made by the Court of the 
Political Agent at Sehore (September 4, 1901). 

On July 13, 1886, Dwarka Das instituted the present suit 
in the Court of the Political Agent at Sehore for partition of 
the properties within its jurisdiction against Beni Pershad and 
Jhanda Mal. 

The Political Agent appointed Commissioners to effect the 
partition. They proceeded to divide some of the properties and 
the proceedings not being satisfactory-to the parties, on February 
18, 1887, an agreement was come to by the parties to refer 
their disputes to an arbitrator. He did not act and a fresh 
agreement was made on December 24, 1887, appointing four 
arbitrators. 

Before any award was made, Jhandha Mal on August 14,1888 
instituted the suit, the subject-matter of appeal No. 39 of 1905. 


A 
Dwarka Dus 
and 


The Secretary of 
State for India 


in Oounotl. 


m—J 
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On May 14, 1901, Dwarka Das applied to the Political Agent 
for a decree to be made in accordance with Mr. Clifford's award 
already referred to in Appeal No. 39 of 1905.. On September 4, 
1901, the Political Agent accordingly made a decree. 

On November 18, 1901, the appellants appealed against that 
decree to the Court of the Agent to the Governor-General in 
Central India, and on November 17, 1902, the said Court dismissed 
the appeal and subsequently refused leave to appeal to His 
Majesty in Council. The appellants, thereupon, applied to His 
Majesty in Council for special leave to appeal, which was granted 
with liberty to the Secretary of State for India in Council to 
intervene in his official capacity on the question as to the 
jurisdiction of the Court of the Political Agent. — 2 

Mr. De Gruyther and Mr. Mittra for the Appellants :— 
On February 13, 1893, Mr. Rennie, the then District Judge, 
decided that he had no jurisdiction in regard to property, mov- 
able or immovable, situate outside British India. Mr. Harris, 
who succeeded Mr. Rennie, reviewed his predecessor's decision 
and reversed it in regard to the movable property so situated. 
It was wholly incompetent on the part of Mr. Harris to entertain 
such an application for review of the judgment delivered by 
another Judge. Mr. Harris had no jurisdiction, under the cir- 
cumstances of this case, to review his predecessor’s judgment : 
Civil Procedure Code (Act XIV of 1882), section 624. 


The Chief Court, in delivering its judgment on the 
appellants’ appeal against an order striking out their defence 
for non-production of account-books, said “we are of opinion 
that it (production of the account-books in the Couit at Delhi) 
was neither necessary nor desirable." The agreement to refer 
the case to arbitration provided that *all the account books will 
not be brought here (Delhi) from Sehore. But if the arbitrator 
thinks proper to examine any ofthe bakis, it will be produced 
before him." The first order of reference to the arbitrator gave 
him “all such powers or authorities as are vested in arbitrators 
under the Code of Civil Procedure, including therein power 
to call for all books of account that he may consider necessary, 
subject to any decision that may have. been passed by the Chief 
Court, or any agreement between the parties.’ The arbitrator 
could not make an order, as he in fact did,. for. the production 
of books without regard to the decision of the Chief Court, the 
agreement of the parties and the order of reference to arbitra- 
tion. The appellants” produced the account-books of Bhopal 
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and Berasia shops and explained the non-production of other 
books as ordered. But the arbitrator proceeded exparíe to 
make his award, in making which he drew inferences against the 
appellants from the absence of books. The arbitrator here has 
been guilty of misconduct. The District Judge dismissed the 
appellants’ petition of objections to the award and made a 
decree in accordance with the award. The Chief Court on 
appeal held that section 522 of the Civil Procedure Code pro- 
hibited an appeal from the District Judge’s order, which rendered 
the award final. The Chief Court relied upon Ghulam Filani v. 
Muhammad Hassan (1), but in that case, the award was not 
objected to on the ground of misconduct of the arbitrator.. In 
the present case, we do not want to challenge the finality of the 
award, but we allege misconduct on the part of the arbitrator. 
'The District Judge found that there was no misconduct, and we 
say that there is a right of appeal. from that decision of the 
District Judge. Section sat’of the Civil Procedure Code lays 
down the grounds on which an award shall be set aside, and 
misconduct or corruption of the arbitrator is one of them. In 
Mothooranath Tewaree v. Brindaban Tewaree (2) the first Court 
set aside an award on the ground of misconduct and made a 
decree after hearing the case on the merits. On appeal, the 
District Judge reversed the order- of the lower Court setting 
aside the award.and made a decree in accordance with the award. 
The High Court upheld the decision of the District Judge. It 
is submitted, that there is an appeal when the Court holds that 
there was no.misconduct as well as when the Court holds that 
there was misconduct. The High Courts in India have held 
that an appeal will lie against a decree given in accordance with 
an award, under section 522 of the Civil Procedure Code, when 
the award upon which the decree is based is not a valid and legal 
award: [Kali Prosanno Ghose v. Rajani Kant Chatterjee (3), 
Ramesh. Ghandra Dhar v. Karunamoyi Dutt (4), Venkayya v. 
Venkatappayya (5), Najm-tud-din; Ahmad v. Albert (6).] 

When the arbitrator is Ru of misconduct the award is 
invalid and illegal. . 

[ Lord ATKINSON : Is there any other method by which you 
can set aside an award on the ground of corruption ? ] 

Mr. De GRUYTHER : None other except under section 521. 

0.. 5 of 1905—The decree under appeal is based on the award 


» (1) (dero) L.R.99 I. A. b]. ; _ (4) (1900) I. L. B. 88 Oslo. 498. 
(2) (1870) 2 W. R, 827. (5) (1891) I-L. B. 16 Mad 348, 
(3) (1897) 1. L. R, 25 Calo, 114. (6) (1907) T. L. R. $9 All, 684. 
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and 
The Secretary of 
Btate for India 
in Connal 
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in the last case. When a decree is based upon a foreign judg- 
ment, the foreign judgment must be final. If appeal No. 39 fails, 
this appeal fails too. But if that appeal is successful, the Secretary 
of State for India may find a way to get the decree under appeal 
in this case altered in accordance with the decision of this Board. 

Mr. Cohen, K. C. and Mr. Ross for the Secretary of State 
for India: No appeal to this Board could lie from an order of 
the Agent to the Governor-General. This Board had no juris- 
diction. If the appeal in No. 39 of 1905 failed, there was an ; 
end to this appeal. But if that appeal were allowed, it was not 
right that the order of the Political Agent should be allowed to 
stand as it was entirely based upon the judgment in appeal 
No. 39 of 1905. In that case, the Secretary of State for India 
reserving his right to raise the question of jurisdiction on any 
future occasion would see that justice was done. There could 
be a petition to His Majesty, who could refer the matter to this 
Board under section 4 of 3 and 4 Will. 4, c. 41. 

Mr. Cowell for the Respondents: It was never suggested 
that the decree of the District Court was not in accordance with 
the award, and when there is a decree in accordance with the 
award, there is no appeal from such a decree : section £22 of the 
Civil Procedure Code. 

[ Sir AgTRUR WirsoN : Is there anything to take away the 
right of appeal on the award ? section 521 refers to setting aside 
an award on certain grounds only. 

[Lorn ATKINSON : Suppose the District Judge! refuses an 
application to set aside an award, and makes a decree in accor- 
dance with the award, which stands, Can there be no appeal 
on refusal to set aside an award ? ] 

Mr. Cowell: Section 522 provides an appeal from such 
a decree in so far as the decree is in excess of, or not'in accord- ’ 
ance with, the award. If the decree is in accordance with the 
award, there is no appeal: Ghulam Filani v. Muhammad 
Hassan. (1) 

Mi. De Gruyther replied. 

The judgment of their Lordships was delivered by 

Lord Maonaghten.—The parties to these two appeals or 
their predecessors in title have been in litigation now for more 
than 20 years. The subject of litigation is the property of a 
joint Hindu family engaged in business, with branches in different 
parts of the country. Part of the family property is situated in 

a) (1801) L, B. 20 I.A 51. 
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British India ; part in native States. The litigation was begun, 
in 1886, in the Court of the Political Agent at Sehore, in Bhopal 
by a suit for partition of so much of the family property as was 
within his jurisdiction. The next proceeding was a suit for 
partition, commenced in 1888, in the Court of the District 
Judge of Karnal, in the Punjab. 

In August 1897, after prolonged litigation, the parties to the 
Punjab suit nominated Mr. S. Clifford, Divisional Judge of Delhi, 
sole arbitrator to decide the matters in dispute in the suit. The 
arbitrator was to determine what joint property, movable and 
immovable, except the immovable property outside British 
India, was to be partitioned between the parties. The appoint- 
ment of Mr. Clifford was duly confirmed by the Court. 

The arbitrator finally submitted his award on June 29th, 1900. 

The appellants filed a great number of objections to the 


award. These objections were considered and disposed of by the. 


District Judge of Delhi, who passed a decree in accordance with 
the award. 

The objections filed by the appellants were all more or less 
frivolous. In some the arbitrator was charged with misconduct, 
but, on the face of fhe objections, it is perfectly clear that there 
was no misconduct within the meaning of that expression in the 
chapter on arbitration in the Civil Procedure Code, nor anything 
that could justify the Court in setting aside or remitting the 
award. 

From the decree of the District Judge, the appellants 
appealed to the Chief Court of the Punjab. 

The Chief Court dismissed the appeal'on the ground that 
the appeal was incompetent, inasmuch as it did not appear 
that the decree was in excess of, or not in accordance with the 
award. f 

In the meantime the Political’ Agent in Bhopal had made 
a decree in accordance with Mr. Clifford's award. There was an 
appeal to the Court of the Agent to the Governor-General in 
Central India, but the appeal was dismissed. Special leave to 
appeal against the order of the Agent to the Governor-General 
was granted by this Board on the representation that there was 
or might be án important question as to the jurisdiction of 
the Court of the Political Agent. And liberty was reserved 
to the Secretary of State for India in Council to intervene in his 
official capacity. Mr. Cohen, who appeared for the Secretary of 
State not admitting that an appeal would lie to His Majesty in 


Btate for India 
tn Counail, 


Lord Alaonagkten, 


— 


Becretary 
* Btáto for Indis 
? In Council, 


Lord. Macnaghion— 
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Council from the order of the Agent to the Governor-General in 


India, intimated that the Court of the Political Agent in Bhopal 
would be guided by the decision of the Chief Court of the 
.Punjab if His Majesty thought fit to affirm that decision. 

In their Lordships' opinion the decision of the Chief Court 
is perfectly right. "Their Lordships will therefore humbly advise 
His Majesty that both appeals should be dismissed. 

The appellants will pay the costs of the appeals other than 
the costs of the intervenant. 

Messrs. Rubinstein, Myers & — Co.—Solicitors for the 
Appellants. 

Messrs. T. L. Wilson € Co.—Solicitors for the Respondents. 

Solicitors for the India Office.—Solicitors for the Intervenant. 


J. M. P. Appeals dismissed. 


PRESENT : Lord Macnaghiem Lord Atkinson, Sir Andrew Scoble, 
and Sir Arthur Wilson. i 


T. P. PETHERPERMAL CHETTY 
v. i 
R. MUNIANDY SERVA] AND 6THERS. ` -- 
[ON APPEAL FROM THR CHIRE COURT oF Lowsr Burma.] 


Benamt conreyance—Colonrable oonreyance in fraud of orediter—Frawd, 
absolutely defsated —Buit by roal owner against benamider—Tght of real 
owner to recorer possession of his property— Indian Limitation Act (XV of 
1877), Soheduls II, Articles 01 and 144. - : 


When property has been transferred bexami with a view to effect fraud, 
but the fraud ts not effected. there is nothing to prevent the plaintif from 
repudiating the entire transaction, revoking all authority of his confederate to 
carry out the fraudnlent scheme and recovering possession of the property. If 
however the-contemplated fraud has been effected, the fraudulent grantor has 
lost the right to claim the ald of the law to recover the property he has parted 
with, E : 

Asa bexami conveyancs 1s an inoperative instrument, it is not nooessary te 
wet it aside, A suit to recover tho property is governed not by Art. 01 but by 
Art, 144 of Bohedule II of the Limitation Act. 3 


Appeal from a decree,of the Chief Court of Lower Burma 
(February, 2, 1905), affirming a decree of the District Court of 


. Hanthawaddy (March, 9, 1903). 


One Muniandi Maistry was the owner of a ast known as 
the Tankkyan grant. During the years 1888 and 1889 he 
borrowed several sums of money from one Stumpp, with whom 
the title deeds of the gaid grant were deposited as security far.the 
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re-payment of the debt. Muniandi Maistry died on October, 3, 
1890, leaving him surviving as his next heir, his mother Sigappa; 
to whom Letters of Administration to his estate were granted by 
the Court of the Recorder of Rangoon. 

On November, 28, 1890, Stumpp assigned the said debt to 
one Arunachellam Chetty. 

Sigappa died on December, 1, 1893yand on her death, the next 
heirs to the estate of Muniandi Maistry were his cousins Chellam 
Servai and Muniandi Servai, who were brothers and members of 
a joint undivided family. In 1894 Letters of Administration were 
granted to Chellam Servai of the estate of Muniandi Maistry. 

On September, 18, 1895, Arunachellam Chetty instituted a 
suit in the Court of the District Judge of Hanthawaddy to recover 
the amount due, vzs., Rs. 14,568-12 by sale of the said grant. In 
the meantime Chellam Servai had on June, 11, 1895, executed 
what purported to be a sale of the said grant to one T. P. 
Petherpermal Chetty for a consideration of Rs. 30,000 for the 
grant and four years’ arrears of rent due fromthe tenants. The 
respondent R. Muniandy Servai contended in the present suit 
that the said deed of sale was a fictitious transaction, and executed 
with intent to preyent the sale of the property by Arunachellam 
Chetty. In defence to the said suit it was pleaded that the sale 
to T. P. Petherpermal Chetty, who had no notice ofthe equitable 


529 . 


mortgage, gave him a title free from the incumbrance. On | 


January 3, 1896, the District Judge gave Arunachellam Chetty 
a decree for sale, finding that T. P. Petherpermal Chetty at the 
time of the conveyance to him had full notice of the equitable 
mortgage. That decree was confirmed on appeal. T. P. 
Petherpermal Chetty, thereupon, mortgaged the said grant to R. 
M. A. R. L. Muthia Chetty and P. R. M. P. Chinnia Chetty, 
respondents 3 and 4, and obtained from them a loan and dis- 
charged the amount due to Arunachellam Chetty for- debt and 
costs. No question as to the validity of this mortgage was raised 
in the present suit. 

Chellam Servai died on June 15,1896, and on his death 
Muniandy Servai, respondent No. 1, became entitled to the 
estate. At that time he was in Madras, and did not return to 
Burma till some six- months later. T. P. Petherpermal Chetty 
then asserted an absolute title in himself to the said grant. On 
June,-4, 1897, Muniandy. Servai applied for letters of adminis- 
iration to such portion of the estate of Muniandi Maistry, as was 
unadministered. In his application he challenged the title of 
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T. P. Petherpermal Chetty, who opposed the application. In 
the result an order was made on July, 15, 1897, for a regular 
civil suit to establish the title of Muniandy Servai, whose 
application was refused. The dispute was thereafter referred to 
a Punckayet, who decided in favour of Muniandy Servai. T. P. 
Petherpermal Chetty agreed to restore possession and render 
accounts, Muniandy Servai wished to return at once to Madras, 
80 Rs. 1,000 was paid to him on account, and the actual delivery 
of possession and settlement of accounts was postpond till his 
return. He left Rangoon on the morning of July 30, 1897, 
and at 7 o'clock on the morning of the same day executed a 
doeument at a house of one Maung Shwe Waing. That docu- 
ment purported to be a release of all claims ; but it was contended 
by Muniandy Servai that at the time of execution T. P. 
Petherpermal Chetty fraudulently represented that it was a 
record of the arrangement corpe to as above set out. 

Muniandy Servai returned to Burma about a year afterwards. 
T. P. Petherpermal Chetty refused to give up possession and set 
up the document of July 30, 1897 asa release. On July 24, 
1901 Muniandy Servai instituted the present suit in the Court 
of the District Judge of Hanthawaddy against T. P. Petherpermal 
Chetty and respondents 2 and 3, the mortgagees as defendants. 
He claimed possession of the said grant and alleged that the 
deed of sale dated June 11, 1895 was not a real transaction and 
that the deed of release dated July 30, 1897 had been fraudu- 
lently obtained for him. 

The defence was a denial of the plaintiff's allegations. It 
was also pleaded that the plaintiff had no right to sue. 

Onthe pleadings the District Judge fixed the following 
principal issues :— 

I. Is the plaintiff solely entitled to the plaint premises ? 
If not, what is his share therein? 

2. Isthe conveyance dated the 11th June, 1895, mentioned 
in para. (7) of the plaint beuami? Is plaintiff entitled to question 
its validity ? 

3. Ifnot,isit valid as against the plaintiff, and on what 
conditions liable to be set aside ? 

4. Was there an agreement as stated in para. 15 of the 
plaint ? 

5. Was the release, dated the 30th July, 1897, executed 
by the plaintiff under the fraudulent misrepresentations (as 
stated in paras. 16, 17 «nd 18) of the 1st defendant ? 
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6. Did the plaintiff receive the sum of Rs. 1,000 in full 
satisfaction of all his claim ? 

7. Is the release, dated 30th July 1897, of any legal effect ? 

The District Judge decided on the first issue that the plaintiff 
was entitled to sue, as head of the joint family, for the entire 
estate. On the second and third issues, he held that the con- 
veyance dated June 11, 1895 was a benams conveyance and the 
plaintiff had the right to question its validity and that in place 
of that enami deed must be substituted the real agreement 
between Petherpermal and Chellam—Petherpermal accounting 
for rents received and money raised on the security of the land, 
and plaintiff crediting cost of collection and litigation and other 
expenses justly debitable to the administration of the property 
as well as money received for the personal use of Chellum and 
himself. On the remaining issues he decided that Petherpermal 
Chetty had recognised the plaintiff's claim before the punchayet 
and agreed to restore possession and render accounts on the 
plaintiffs return from Madras. He also found that the release 
dated July 30, 1897 was obtained by fraud, and.was not binding 
on the plaintiff, though admissible in evidence in consequence 
of an order passe by his predecessor in office. He was of 
opinion that the suit was not barred by limitation, and in 
accordance with his findings made a decree in favour of the 
plaintiff on March 9, 1903. 

Against that decree the son of T. P. Petherpermal Chetty 
(who had been substituted on record in place of his father 
deceased) appealed to the Chief Court of Lower Burma, and on 
February 2, 1905 the Chief Court delivered its judgment, and 
affirmed all the findings of fact and law of the Court below 
except in one particular. The Chief Court decided that the 
release dated July 30, 1897, was not duly registered and thus 
inoperative to affect the immovable property. In the result a 
decree was made dismissing the appeal. 

The appellant, thereupon, preferred the ace appeal to 
His Majesty in Council. 

Mr, Upjohn, K. C., and Mr. Bailkache, for the Appellant :— 

The first respondent contends that the conveyance of 
June 11, 1895 was made to defraud a creditor and that that 
conveyance was benar. If he succeeds, the effect would be too 


increase fraud upon creditors. But if he fails, debtors would be , 


deterred from combining with others to defraud creditors. It is 
desirable to promote commercial morality and the maxim i 


Maroh, 18. 
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pari- delicts potior est conditio possidentis should ina case like 
this be rigorously applied. To adopta course otherwise would 
import confusion into the law. 

The first respondent cannot succeed unless he shows that 
the fraud was not carried out. Taylor v. Bowers (1) the 
document was actualy used in the then pending litigation. 
When.two persons.are parties to a conveyance, which on the 
face of it is genuine, for a reasonable consideration, and the 
object of it is to use it in a pending litigation for the purpose 
of defeating the plaintiffs claim in that litigation, the user of 
that conveyance is the accomplishment of that fraud and any 
property transferred by one of them to the other cannot be 
recovered back.  . E 

[Lorn MacNAGHTEN : Any authority for that ?] Mr. Upjohn: 
No direct authority, my Lord, but Kearley v. Thomson (2), 
shows that partial performance of an illegal contract prevents 
a plaintiff from recovering back the money paid under "it. 
Reference was also made to Mayne on Hindu Law and Usage 
(6th ed.), p. 571, eh. 13, section 404 and Gevinda Kuar v. Lala 
Kiskun Prosad (3), and Kali Charan Pal v. Rasik Lal Pal (4). 

The first respondent cannot succeed unless the conveyance- 
of June 11, 1895 is set aside. The period of limitation allowed 
to set it. aside is three years: Indian Limition Act (XV of 
1877), Sch. II. art. 91. That period began to run, when the 
right to cancel it arose on the death of Chellum in 1896, when 
the plaintiff knew all facts, though the Courts in India have held 
that he knew the facts all along even before that time in 1895. 

` Mr. De Gruyther for the first Respondent was not called jpon. 


The judgment of their Lordships was delivered by 


Lord Atkinson.—In this case an action was originally 
brought by R. Muniandy Servai claiming through his deceased 
brother Chellum Servai, who was himself heir and administrator 
of one Muniandy Maistry, against T. P. Petherpermal Chetty, 
the uncle and predecessor of the appellant (hereinafter called 
“ Petherpermal the elder"), and two formal defendants, R. M.-A. R. 
L. Muthia Chetty and P. R. M. P. Chinnia Chetty, to recover 
possession of a certain tract of paddy land about 2,500 acres 
in extent, known as Government Waste Land No. 1, situate in 
Tamanaing Circle, Kungyangon Township, Hanthawaddy District, 


(1) (1876) 1 Q. B. D. 391. (8) (1900) I. E. B 28 Cale. 870, at B79, ' 
. (3) 41890) 24 Q. B. D 12, (4) (1894) I, L. B. 23 Calo, 061, 
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Lower Burma. One Arunachellam Chetty claimed to be an 
incumbrancer on these lands as equitable mortgagee by deposit 
of the title-deeds for a sum of Rs. 14,568-12-0. 

On the 11th June 1895, Chellum Servai executed a deed 
purporting to be a conveyance on sale of the above-mentioned 
lands to Petherpermal Chetty the elder, a money-lender residing 
in Rangoon, in consideration of the sum of Rs. 30,000, the 
receipt whereof was thereby acknowledged. f 

On the 18th September 1895, Arunachellam Chetty, the 

equitable mortgagee, instituted a suit in the District Court of 
Hanthawaddy against Chellum Servai, as administrator of the 
estate of Müniandy Maistry deceased, and Petherpermal the elder 
in which he alleged that at the time of the execution of the 
above-mentioned conveyance, Petherpermal the elder was aware 
of the existence of his (Arunachellam's) claim as equitable mort- 
gagee, and that the sum of Rs. 30,000, the consideration 
mentioned in the deed, had never been paid, and claimed' that 
he might be declared entitled to hold: his equitable mortgage 
over these lands in priority to the last mentioned conveyance, 
and that.the defendant Chellum Servai might be ordered to pay 
to him the sum of Rs. 14,568-12 with interest, and other relief. 
. .Petherpermal the elder filed his defenoe, and, the case having 
come on for hearing, the District Judge decided, amongst other 
things, that Petherpermal the.elder was, at the date of the deed of 
conveyance to him, well aware ofthe existence of equitable mortgage, 
and declared that the latter was entitled to priority over the 
former, and ordered the defendant Chellum Servai to pay to the 
plaintiff the amount of the latter's claim. Thereupon Pether- 
permal the elder procured a loan from the two formal defendants 
to the present suit sufficient to enable him to discharge the 
amount due to Arunachellam Chetty for debt and costs, and as 
security for this loan he executed a mortgage of the lands now 
sought to be recovered. No question has been raised as to the 
validity of this latter incumbrance. 

It is, therefore, clear that, whatever may have been the 
design to effect which the deed of the 11th June 1895 was 
executed, -Arunachellam Chetty, the creditor, was not by it in 
fact defrauded of his debt. He was paid his debt together with 
the costs of the litigation which he successfully prosecuted, and if 
his interests were prejudiced at all, it was only to the extent that 
he was -obliged to take proceedings which, had the deed never 
been executed, he might possibly never have been obliged to take. 


r. 
R. Muniandy Bervai, 
Lord Atkinson, 
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On the 30th July 1897 R. Muniandy Servai and Pether- 
permal the elder executed a deed of release by which the former 
released all his interest in the lands sued for in consideration of 
Rs, 1,000 paid to him by the latter. The District Judge found 
that the execution of this deed. was procured by a misrepresen- 
tation, and'declared that its only effect at law was as a receipt 
for the sum of Rs. 1,000. No objection was taken in the argu- 
ment on the appeal in reference to the finding on this point. 

It was proved by the affirmation of Muniandy Servai given 
in evidence in this case, that the deed of the 11th June 1895 
was executed in order to enable the rent to be collected and paid 
to the grantors, and “to quash Subiamanian’s case," t.e., the 
the case of the equitable mortgagee. The District Judge held 
that it was “ a denams conveyance” made by the parties to it 
“in collusion to defeat” the claim of the equitable mortgagee on 
the lands. The Chief Court*of Burma on appeal upheld that 
decision. 

It was not pressed in argument by counsel on behalf of the 
appellant that, on an issue of fact such as this, the finding of 
the Judge who tried the case and saw the witnesses, approved, 
as it was, upon appeal, should under the cirtumstances of the 
case be disturbed. "The only questions therefore, for their Lord- 
ships’ decision are : 

1. Isthe plaintiff, despite his participation in this fraudulent 
attempt to defeat his creditor, entitled to recover the possession 
of the lands purported to be conveyed ? 

2. ls his right of action barred by the gist Article of 
Schedule II. to the Indian Limitation Act ? . 

Their Lordships are of opinion that their answer to the 
first question must be in the affirmative. 

A benami conveyance is not intended to be an operative 
instrument. 

In Mayne's Hindu Law (7th ed., p. 595, para. 446) the 
result of the authorities on the subject of denami transactions 
is correctly stated thus :— - 

tE 446 ...... «Where a*transaction is once made out to be a 
mere benami it is evident that the denamidar absolutely dis- 
appears from the title. His name is simply an a/tas for that of 
the person beneficially interested. The fact that A has assumed 
the name of B in order to cheat X can be no reason whatever 
why a Court should assist or permit B to cheat A. But if A 
requires the help of the Court to get the estate back into hisown 
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possession, or to get the title into his own name, it may 
be very material to consider whether A has actually cheated X 
or not. If he has done so by means of his a/ras, then it has 
ceased to be a mere mask, and has become a reality. It may be 
very proper for a Court to say that it will not allow him to 
resume the individuality which he has once cast off in order to 
defraud others. If, however, he has not defrauded any one, 
there can be no reason why the Court should punish his intention 
by giving his estate away to B, whose roguery is even more 
complicated than his own. This appears to be the principle of 
the English decisions. For instance, persons have been allowed 
to recover property which they had assigned AWAY etoile . 
where they had intended to defraud creditors, who, in fact, were 
never injured........ . . But where the fraudulent or illegal purpose 
has actually been effected by means of the colourable grant, then 
themaxim applies, Jn part delicto potror est conditio possidentis, The 
Court will help neither party. ‘Let the estate lie whefe it falls." 

Notwithstanding this, it is contended on behalf of the 
appellant that so much confusion would be imported into the law 
if the maxim tm part delicta potior est conditio possidentis were 
not rigorously applied to this case, and, apparently, that the 
cause of commercial morality would be so much prejudiced if 
debtors who desired to defraud their creditors were not deterred 
from trusting knaves like the defendant, that in the interest of 
the public good, as it were, he ought to be permitted to keep for 
himself the property into the possession of which he was so 
unrighteously and unwisely put. 

The answer to that is that the plaintiff, in suing to recover 
possession of his property, is not carrying out the illegal transac- 
tion, but is seeking to put every one, as far as possible, in the 
same position as they were in before that transaction was deter- 
mined upon. It is the defendant who is relying upon the fraud 
and is seeking to make title to the lands through and by means 
of it. And despite his anxiety to effect great moral ende, he 
cannot be permitted to do this. And, further, the purpose of 
the fraud having not only not been? effected, but absolutely 
defeated, there is nothing to prevent the plaintiff from repudia- 
ting the entire transaction, revoking all authority of his confe- 
derate to carry out the fraudulent scheme, and recovering posses- 
sion of his property. The decision of the Court of Appeal in 
Taylor v. Bomers (1) and the authorities upon which that decision 


(1) (1876) 1 Q. B. D. 291. 


586 


1008 
T. P. Petherpermal 
Obsity 


R Muniandy Berral, 
Lord Atkinson, 
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Lord Athiason, 
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is based clearly establish this. Symes v. Hughes (1) and Jn re 
Great Berlin Steamboat Co. (2) are to the same effect. And the 
authority of these decisions, as applied to a case like the present, 
is not, in their Lordships’ opinion, shaken by the observations of 
Fry, L. J., in Kearley v. Thomson (3). 

Mr. Upjohn contended that, where therejis a fraudulent 
arrangement to defeat creditors, such as was entered into in this 
case, if anything be done or any step be taken to carry out 
the arrangement, such as, on the trial of an indictment for 
conspiracy, would amount to good overt act of the conspiracy, 
and property transferred by the debtor to his co-conspirator 
cannot be recovered back. This, however, is obviously not the 
law. In conspiracy the concert or agreement of the two minds 
is the offence, the overt act is but the outword and visible evi- 
dence of it. Very often the overt act is but one of the many 
steps necessary to the accomplishment of the illegal purpose, and 
may, in itself, be comparatively insignificant and harmless, but 
to enable a fraudulent confederate to retain property transferred 
to him in order to effect a fraud, the contemplated fraud must, 
according to the authorities, be effected. Then, and then alone, 
does the fraudulent grantor, or giver, losethg right to claim the 
aid of the law to recover the property he has parted with. 

As to the point raised on the Indian Limitation Act, 1877, 
their Lordships are of opinion that the conveyance of the 11th 
June 1895, being an inoperative instrument, as, in effect, it has 
been found to be, does not bar the plaintiffs right to recover 
possession of his land, and that it is unnecessary for him to have 
it set aside asa preliminary to his obtaining the relief he claims. 
The 144th, and not the 91st, article in the second schedule to 
the Act is, therefore, that which applies to the case, and the suit 
has consequently been instituted in time. Their Lordships are, for 
these reasons, of opinion that the decision appealed from is right 
and should be affirmed, and that this appeal should be dismissed. 
They will humbly advise His Majesty accordingly. 

The appellant will pay the costs of the appeal. 

Messrs, A. H. Arnould & Son.—Solicitors for the Appellant. 

Messrs. Sanderson & Co.—Solicitors for the first Respondent : 

Messrs. Adkin, Lee and Eddis.—Solicitors for the second and 
third Respondents did not appear. 

J. M. P. Appeal dismissed. 


(1) (1870) L. R. 9 Eq 475 at 479. (2) (1884) 26 Oh. D. 616. 
(8) (1890) 24 B. D. 743. 
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APPELLATE CIVIL. 


Before Sir Francis W. Maclean, K. C. I. E, Chief Yustice and 
Mr. Fustice Coxe. 


JOGENDRA NATH SIRKAR AND OTHERS 
v. 
GOBINDA CHANDRA DUTT.* 

Ole Procedure Code (Aot XIV of 1888), Beo. S44—Shebait, personal decrees 
againn—Clain to attached property on behalf of idol, if triable in ceoow- 
tion proceedings. 

An objection of a shebait on behalf of the idol to the attachment of im- 


movable property in execution of a decree passed against him personally ís 
triable under section 244 of the Code of Otvil Procedure. 


Punchanun Buadopadhya v. Rabia Bibi(1) followed. 
Appeal by the Judgment-debters. 
Application for execution of a decree. 


The facts of the case as stated in the judgment of the first 
Court are as follows : 

The decree sought to be executed was passed in a rent suit, 
It was a suit for arrears of rent of a darputni taluk known as Lot 
Ranjapur, which certain persons named Poorna Chandra Chakra- 
varti &c., used to hold under the present opposite party, Gobinda 
Chandra Dutt and his co-sharer Romoni Dassi, The suit was 
instituted by Romoni Dassi, and Gobind Dutt was only a pro- 
forma defendant in it originally. Subsequently: Gobinda was 
made a co-plaintiff with his consent. The claim in the plaint 
was for the entire arrears due to both Romoni and Gobinda. 
The old darputnidars were at first the principal defendants in the 
plaint. The present applicants Jogendra Chandra and his brothers 
were made defendants in that suit on their own application as the 
darpuint had been purchased by their father from its old pro- 
prietors the Chakravatis. The suit was ultimately decreed 
against Jogendra and his brother only. In the decree there was 
a declaration to the effect that a half share of the claim decreed 
was due to Romoni and that the other half only was due to 


* Appeal fram Appellatte Order No, 275 of 1907, against the order of 
Y. Hoe fu. District Judge of Hooghly, dated the 17th A 1907, affirmin 
that of Babu Sripati Ohatterjee, Subordinate Judge of H y, dated the 18 


February 1907, 
(1) (1890) I. L. R. 17 Calc. 711 (F. B.) 


[ For mmilar view, Ses 8 O. W N. 858, L L. B. 27 Calo 84, 12 O W. N. 810 
] L., R 28 AlL 51 and I. E, R, 80 Mad. 315, and far cont view I.L R 98 
Bom 459, I. L. R. 88 Mad 195 (F. B.) and 18 Al, L. J. 21 and 13 C. W, N. 808 ; 
See also 6 O. W, 68,—Hep.]. 
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Gobinda, and that the entire amount of the coets allowed was due 
to Romoni alone. Romoni alone executed the decree. The 
darputni in arrear was attached and proclaimed for sale. Her 
claim was satisfied and Gobinda now sought to recover his dues 
under the very same decree by attachment and sale of the dar- 
putni taluk, The debtors Jogendra and his brother then said 
that the darpuini was not a property of their own, that it was 
acquired by their father for the benefit of his Thakur Kasinath, 
as the Thakur was not made a defendant in the suit, the taluk 
which was his property could not be seized in execution. So 
they had put in two applications, one of which was under section 
244, Civil Procedure Code, in their capacity of judgment debtors, 
and the other under section 278, Civil Procedure Code, as s&ebart 
of the Thakur." 

The learned Subordinate Judge rejected both applications, the 
application under section 278, Civil Procedure Code, on the 
ground that the decree was a rent decree, and the application 
under section 244, Civil Procedure Code, first, because he was not 
satisfied that the taluk was really the property of the Thakur and 
secondly, because the judgment debtors allowed themselves to be 
made parties in their personal capacity and so*it did not lie in 
their mouth to say that the darpuini was not their property, but 
the property of the Thakur. The judgment-debtors then preferred 
an appeal to the District Judge who observed as follows : 

“ The judgment-debtors are not at liberty in their personal 
capacity to say that the property is debutter propeity. If there is 
any allegation to this effect, it must be made specifically by the 


- idol who will then be responsible for costs if he fails.” He dis- 


missed the appeal. 

Babus Mokendra Nath Roy and Krishna Prosad Sarba- 
dhicary for the Appellants. 

Babu Braja Lal Chakravarti for the Respondent. 

l C. A. V. 

The judgmente of the Court were as follows : 

Maclean C. J.—It is not very easy from the terms of the 
judgment of the District Judge to ascertain what the appeal is 
about. But from the terms of the grounds of appeal and the 
arguments addressed to us, the question appears to be whether the 
appellants could properly raise the question they desired to raise, 
on an application under section 244 of the Code of Civil Proce- 
dure. It appears that a decree in the suit was passed against 
them personally : that in execution of that decree attachment was 
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issued, or was about to be issued against certain property : the appel- 
lants say that the property does not belong to theni personally, 
but that it belongs to them as shebaits of an idol: that, as such, it 
is not liable to attachment, and they contend that this question is 
properly triable under section 244. They made two applications, 
one under section 244, the other under section 278. "There 
appears to be some inconsistency in making these two applica- 
tions. Both have been dismissed so far as the order was made 
under section 278, admittedly there is no appeal: but they say 
that, so far as it was an application under section 244, there is an 
appeal This is what we have to decide, ánd the question is 
whether the question could be determined under section 244. 
As the appellants were parties to the suit, we think the case fell 


within section 244. There has been some difference of judicial © 


opinion upon the point, but we need not go through the cases as 
the question seems to be concluded, in principle by the Full 
Bench decision of this Court, in the case of Punchkhanun Bundo- 
fadáya v. Rabia Bibi (1). 

I do not consider that the appellants have lost any rights 
gua their application under section 244, because tbey made a 
mistake in applyirtg under section 278. 

The appeal must be allowed with costs : and the case must 
go back to be tried out on its merits. I have assumed throughout 
that the appellants are the.only shebazts. 

We assess the hearing fee at 3 gold mohurs. 


Coxe J.—1 agree. 
A. T. M. Appeal allowed ; case remanded, 


(1) (1990) L L. B. 17 Oslo, 711, 
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Before Sir dues William Maclean, K. C. I. E., Chief $ ustice 
and Mr. Yustiee Coxe. 


HARA KUMARI DASI 
v. 


MOHIM CHANDRA SARKAR.“ 


Vill, construction of— Vill, operativo part of —" Possessor of properties,” mean- 
ing of — Widow, Hindu— Life-interosi— Absolute gifi— Powers of alienation 
by gift or salo— Gift ocer— Limitations imposed by will, effect of—Construe- 
Hon, rule of 

Where in the recitals of a will, a Hindu testator mentioned that he hed 
no sons but only one daughter, whom he had given in marriage, but it was 
his duty to maintain her, and that his wife, to whom the will was addressed, 
was entitled to the property to be left by him, and then in tho operative 
part of the will directed as follows :— 

4 Should I die, you (his wife) shall under this will, become possessor of my 
properties £c., ...... you will have the right and power to alienate by gift or 
sale all the movable and immovable"propenties............. Fu 

* My daughter aball become entitled to and possessor of whatever properties 
will remain after your death, and she shall enjoy the mame. ......... Tho sud 
daughter shell have the same rights in the aforesaid properties as you hare, 
and he to whom my sid daughter may mney give away these properties, 
shell possess the same and enjoy them .. m 

Held, (upon a construction of the vill). That there was not, in so many 
words, sny clear and absolute gift to the widow, that the widow took for life, 
with a power of alienation, but to the extent to which such power was not 
exercised that the daughter mmilarly took the property and that she was to 
have the “same rights in the properties,” as the widow. 

The Court, in construing a will, must glve effect to all tho worda of the 
will, so far as it can, 


Appeal by the Defendant. 
Suit for the construction of a will. 


The facts of the case, so far as they are material to this report! 
appear from the judgment. 

Babus Golap Chandra Sarkar and Shyama Charan Roy for 
the Appellants. 

Dr. Rash Behary Ghose and Babu Debendra Nath Bagchi 
for the Respondents. 


The judgments of the Court were as follows : 


Maclean C. J.— This is a very curious suit. It is a suit 
asking to bave the will of one Ananda Lal Sarkar construed. 
But in his plaint, the plaintiff sets up very prominently that the 

* Appeal from O al Decree No 38 of 1906 against a decree of Babu 


Jogendra Nath Deb, Additional Subordinate Judge, 2nd Court, 24 pergunnahs 
dated the 25th Boptember 1905. 
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will is a forgery and an appeal was, until recently, pending in 
this Court to have the probate revoked. If the suit had come 
before me, I should have dismissed it summarily. But we are 
told that the appeal to this Court which was existing when the 
decision now appealed against was given, has since been with- 
drawn. So we will deal with the question of the construction 
upon the merits, à 

The question turns upon the construction of a very short 
will dated the roth of March 1866, and, we are told, the testator 
died two or three days afterwards. After certain recitals as to 
his property, the material portion of the will runs as follows : 
“I have no son, and I have only one daughter Sremati Hara 
Kumari Dasi,” (who is the present appellant). “ Although I 
have given her in marriage, still it is my duty to maintain her.” 
Pausing there for a moment, these words would appear to indi- 
cate that the testator proposed to make some provision by his 
will for his daughter. Then he goes on: “J, therefore, of my own 
free will, and in sound health and in possession of my senses, 
execute this will in your favour.” The will purports to be 
addressed to his wife: “You are my legally married wife, and 
entitled to the psoperty to be left by me.” Up to this point 
the contents of the will are in the nature of recitals. I now 
- come to that which may be regarded as the operative part of 
the will. “Should I, on a sudden, die at Benares, you shall, under 
this will become possessor of my properties &c, and perform 
my sradh &c., at a suitable cost; and for the benefit of my 
soul you shall purchase a house at this Beneras, and establish 
a Magadev in it, and perform its sheba and service &c., and you 
. shall fix a suitable allowance as fPrandm: for my spiritual guide." 
Pausing there, the expression "possessor of my properties” is 
not inconsistent with: the view that the widow was only to have 
a life-interest in the property. There is, so far as I have read, 
no clear and absolute gift to the widow. Then came the words 
upon which reliance has been placed by the respondent, “ you 
will have the right and power to alienate by gift or sale all the 
aforesaid movable and immovable properties.” If the will had 
stopped there, it might have been difficult to say that the widow 
did not take the property absolutely. But very important 
words follow, and we must give effect to all the words of the 
will, so far as we can. “My daughter, Srimati Hara Kumari 
Dasi shall become entitled to, and possessor of whatever proper- 
ties will remain after your death, and she shall enjoy the same, 
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Barkar. 
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keeping up and maintaining the aforesaid shedas &c". Later on 
he says, " The said daughter shall have the same rights in the 
aforesaid properties as you have, and he to whom my said 
daughter may willingly give away those properties, shall possess 
the same, and enjoy them, keeping up and maintaining the skeba 
&c." The question is what interest did the widow take. For 
the appellant, it is contended that she only took a life-interest 
with a power which in England would be regarded as a 
power of appointment to alienate by gift or sale the property 
passing, by the will. This is the view pleaded by the plaintiff 
in paragraph 5 of the plaint. “According to the directions " 
he says "contained in the alleged will, the widow Ichhamayi 
had only a life-estate in the properties mentioned in the will.” 
If the will had stopped at the words “ movable and immovable 
properties" as I have already pointed out, it might have been 
difficult to say that the widow did not take absolutely, but we 
cannot eliminate from the will all the words which follow in 
favour of the daughter. It is clear, the daughter was to be 
* entitled! to and ‘possessor’ of what properties will remain after 
your death" and she was to "enjoy" the same. Are these 
words to go fornothing? There is not, in se many words, any 
clear and absolute gift to the widow, and we can give effect to 
all the words in the wil by holding that the widow took for 
life, with a power of alienation, but to the extent to which such 
power was not exercised, the daughter similarly took the pro- 
perty. She wasto have the "same rights in the properties " 
as the widow. If the respondent's argument prevail, she takes 
nothing. We think this is the true construction of the .will. 
It is only in this way that we can give proper effect to the 
words that the daughter “ shall become entitled to and possessor 
of whatever properties will remain after her death and she shall 
enjoy the same." We cannot strike these words out of the 
wil. In my opinion, the view of the lower Court that the 
widow took an absolute interest and the daughter took nothing 
is mistaken. The decree of the Court below must be discharged 
and in the circumstances, the suit must be dismissed with costs 
including the costs of the appeal. 
Coxe J.—1 agree. 


B. M. Appeal allowed. 


Vor. Vil] Hiat ouert. 


Before Sir Francis W. Maclean, K. C. I. E, Chief Fustice, and 
Mr. Fustice Doss. 


R. BELCHAMBERS, ADMINISTRATOR pendente lite 
TO THE ESTATE OF LATE GOPAL LAL SEAL 
v. 
SARAT CHUNDER GHOSH AND OTHERS.* 
Qiril Proocdwre Code (XIV of 1588), section 257 A— dgraement to pay deeratal 
amount by instalments—Suit to onferca agroemant, if maintainable. 


An agreement between a deoree-holder and a judgment-debtor without 
the sanction of the ‘Oourt whereby the former agreed to tnke the.deoretal 
amount by instalments, after allowing certain remismon and where the latter 
exeouted a bond hypotheoating certain property and which contained a stipula- 
tion that the deoree-holder would be competent to realize the amount in execu- 
tion of decree on default of payment of two consecutive instalments, can be 
enforced by a suit, The provision as to giving time to execute the decree 1s 
not Illegal, though it may be incapable of enforcement for want of sanction. 


Appeal by the Plaintiff. Í 

Suit on instalment bond. 

The facts of the case appear sufficiently from the judgment. 

Babus Krishna Prasad Sarbadhikary, Chandra Sekhar 
Banerji and Ratan Chand Boral, for the Appellant. 

Babus Mahendra Nath Roy and Mohini Mohan Chatterji 
for the Respondents. C. A. V. 


The judgment of the Court was as follows : 


Maclean C. J.—This is a suit by an Administrator pen- 
dente lite to the estate of one Babu Gopal Lal Seal, deceased, upon 
a kistbundi or instalment bond. It appears that Babu Gopal 
Lal Seal had obtained two decrees in this Court against the 
defendants in certain rent suits, on account of arrears of certain 
butni mekal ; that the property was proclaimed for sale for a 
sum of Rupees 11,549 odd, and the sale was fixed for the 16th 
July, 1898. By the bond in question dated the 11th of Assin, 
1305, after reciting that the sum of Rupees 11,549 odd was due 
under the decrees and that they were unable to pay the money 
at once, and that Babu Gopal Lal Seal had agreed to take the 
sum of Rupees 9,115 odd by instalments, after allowing a remis- 
sion of Rupees 2,434 from the aforesaid amount, the defendants 
executed the bond, and as security hypothecated certain proper- 
ties mentioned in the schedule. It was, in fact, a mortgage 
bond. Then there was a provision that, if there were default 


sir Original I Deoree No. 431 of 1900, against the decree of 
Babu Peter: Obatterjee. Subordinate Judge, Hooghly, dated the 26th June, 1906, 
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Orv, in payment of the instalments, it should be competent to Babu 

1908. Gopal Lal Seal to realise the money in execution of the decrees, 

BE i ive instalments, the 
R. Belohambers, and in default of payment of two consecutive inst gH 
edm{nistrator entire amount, including the amount remitted, should be realiz- 


atate pr ine Gopal able in execution of the decree. The defendants have only 


Lal Seal paid about Rs. 800 under the bond, and the execution of the 
Bari CE dur decree has become barred by limitation. A substantial sum 
Ghosh: is due under the bond. The plaintiff, as representative of Babu 
Aaolaan, O. J. Gopal Lal Seal, sues for tbat amount, and for the realization of 
YT the sum out of the hypothecated property. The only defence 
that has been submitted to us is that the mortgage bond is void 

under section 257 A of the Ccde of Civil Procedure. The 

Court below took this view and dismissed the suit : and the 

only question argued before us on this appeal was whether that 

view was correct. Section 257A, so far as it is material, runs 

as follows: ‘ Every agreement to give time for the satisfaction 

of a judgment-debt shall be void unless it is made for consi- 

deration, and with the sanction of the Court which passed: the 

decree, and such Court deems the consideration to be uhder the 
circumstances reasonable." It is urged that the bond: Was a 

mere agreement to give time for the satiaactióh of the debt; 

and as it was made without the sanction- of thé Court, it is 

absolutely void. In the absence of authority bpon-the:foint, 

I should have been disposed to think that what is meant, by an 

agreement to give time in that section, is a mere agreement 

between the decree-holder and the judgment- -debtor to give 

time for the satisfaction of the debt, and that one object of the 

section was to obviate discussion, as to whether or not there 

had been such an extension of time given, as to which there 

might be a considerable conflict of oral evidence : and also as 

some Judges think, to protect the debtor, and, to avoid this, the 

Legislature determined that any such agreement should be void, 

unless made with the sanction of the Court. It is noticeable 

here that the bond was given not by the judgment-debtors but 

by two of them only, as executors of the deceased tenant. The 

question then is : Is this bond an agreement to give tims within 

the meaning of the section ? Arim facre it is an ordinary instal- 

ment bond hypothecating certain property for the payment of 

those instalments. But it is said that the provision at the end of 

the deed for keeping alive the right to execute the decree, 

makes it an agreement to give time within the meaning of 

section 257 A. On the face of it, it is more than that : it is a 
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contract between the parties that, for the consideration set forth, 
the defendants hypothecated certain property to secure the 
balance of a certain debt. There is a great diversity of 
judicial opinion upon the point. In the Calcutta and Madras 
High Courts (subject to a recent decision in the latter Court) the 
view taken is, that such a bond is not void under section 257A 
and that it can be enforced in a separate suit, whilst, the High 
Courts of Bombay and Allahabad appear to have entertained an 
opposite view. In the case of ¥habar Mahomed v. Modan 
Sonahar (1), it was distinctly held that an instalment bond of the 
present nature was not an agreement to give time for the satis- 
faction of a judgment-debt within the meaning of section 257A 
of the Code of Civil Procedure, and reference was made to an 
earlier judgment of this Court in the case of Gunamani Dasi v. 
Pranktshori Dasi (2). This view was further emphasized in the 
case of Hukum Chand Oswal v. Yaharunnissa Bibi (3), where 
reliance was placed upon the cases I have previously cited, and 
upon a decision of the Madras High Court in the case of Sela- 
mayyan v. Muthan (4) and a decision of the Allahabad High Court 
iu the case of Ramghulamv. Fanki Rat(5). The same principle 
was applied in the ĉase of ZZurkissen Dass Serowgee v. Nibaran 
Chander Banerjee (6), and again in the case of Fugi Kamt v. 
Annat Bhutta (7), where it was held that the intention of the 
section was to render such agreement void, only so far as it 
affects the right to execute the decree. Inthe case of Bank of 
Bengal v. Vyabhoy Gangyi (8), it was held that, where such an 
agreement to give time, not sanctioned by the Court as required 
by section 257 A, found part of the consideration for the bond, 
and has actually been enjoyed by the obligee of the bond, such 
consideration not being in its nature illegal and not having as a 
fact failed, there is no reason why the obligor should not enforce 
the terms ofthe bond. In the case of Kesu Shivaram Marwari 
v. Genu Babaji Powar (9), it was held that the provisions of 
section 257A do not include, within their scope, an agreement 
between a judgment-creditor and a person other than the judg- 
ment-debtor, whereby the latter, in consideration of the postpone- 
ment of the execution of the decree against the judgment- 
debtor, undertakes to pay to the judgment-creditor a certain sum 


(1) (1885) I. L, B, 11 Cals, 871. (5) (1884) L L. B. 7 All. 124. 
(3) (1870) 5 B. L. R. 3 (6) (1901) 8 O. W. N. 97. 

(8) (1889) I. R E. 18 Onia. 504 7) (1808) L L. R. 17 Mad, 882. 
(4) (1888) I. L. R. 13 Mad. 61. (8) (1801) I. L, B. 16 Bom, 618, 


(9) (1898) I, L, B, 38 Bom. 602, 
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of money. Here, as I have pointed out, the obligees of the 
bond were not the judgment-debtors. In the case of Tukaram v. 
Anantbhat (1), it was held that the true test was whether the 
mortgage bond suspended the right to execute the decree, 
or whether it put an end to the remedy on the decree, and 
substituted the mortgage bond. If it amounted to an actual and 
present satisfaction of the judgment, it is not an agreement to 
give time for the satisfaction of a judgment-debt, and does not fall 
within section 257A of the Civil Procedure Code. In that case 
al the authorities were carefully reviewed by the Court. This 
wiew was adopted by the Madras High Court in the case of 
Venkata Subramanta Ayyar v. Koran Kannan Akmed (2). AM 
the cases were reviewed in a Full Bench case of the Allahabad 
High Court, Lalji Singh v. Gaya Singh (3), where it was held 
that an agreement, whereby a decree is adjusted, and so rendered 
unenforceable, is not within'the purview of section 257A of the 
Code of. Civil Procedure. 

These are substantially all the authorities on the point, and 
as the result of these authorities, and looking at the language of 
the section, I think the plaintiff is entitled to maintain the suit. 
The provision as to giving time to execute thé decree is not illegal, 
though it may be incapable of enforcement, as the agreement 
was not made with the sanction of the Court (Bank of Bengal v. 
Vyabkoy Gangyt (4). In point of fact, however, the plaintiff has 
performed that part of the agreement, and although that part of 
the agreement may not be capable of enforcement, there is 
nothing to taint the rest of the agreement with illegality, or to 


prevent the plaintiff from suing upon it. . 
‘The appeal must be allowed with costs. 
Doss J.—1 agree. 
A. T. M. Appeal allowed. 


(1) (1900) I. L, Be 25 Bom, 952. — (8) (1908) I. L. B. 35 All. 317. 
(3) (190) I. L. R. 36 Mad. 19. (4) (1891) I, L, B. 16 Bom. 618 (825). 
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CIVIL RULE. 


Before Mr. Justice Stephen and Mr. Justice Mookerjee. 
LEO. MOORE 


v. 
MANORANJAN GUHA.* 

Specific Relief Act (laf 1877), Seo, 9—" Dispossctsod. otherwise than in dus 
cowrss of law, meaning of."—Orimizal Procedure Codo (Act V of 1888), 
Seo 145, effect af an order under—If dispossession within the meaning 
of Bec. 0, Aot I of 1877. 


The plaintiff sued for recovery of possession of a mica mine under Beo, 9 of 
the Specific Helle? Act, on the allegation that he was dispossamed by the 
defendant, therefrom on the 18th February, 1907, in consequence of the 
final order of the Magistrate of Giridih, passed under Sec. 145 of the Criminal 
Procedure Oode, on the 11th February, 1007, after the property had been in 
attachment under the proviso to clause (€) of the section : 

Hold, that, under these clroumstances, the plaintiff could not be said to 
have been dispossessed otherwise than in due course of law, and the plaintiff is, 
therefore, not entitled to maintain an action under Bec, 9 of the Specific Belief 
Act. 

Nagappa v. Sayed Bradrudin (1) and Chytwa Ohuxder v. Brojokent (3) 
distinguished. 

Although Seo. 145 of the Criminal Procedure Code does not expressly 
authorise the Court to put the successful party {nto possoesion, the effect of it 
is to entitle him to take it. 

Per Mocherjee, J.—A matter may be considered to have happened in due 
course of law, if it isthe result and operation of the law, invoked by the 
ordinay method of any judicial proceeding. 

Rudrappe v. Narsingras Ram Chandra Hebllkar(3) considered and relied on. 

Phe view that the effect of an order under Sec. 145 of the Oriminal Pro- 
cedure Code is to entitle the successful party to take possession is consistant 
with the observations of the Judicial Committee in Dizomoxi ChoudAwrant v. 
Brojomohini Choudhurani (4), and by the case of Xale Ohunder v. ddoo 
BkeikA (5). 

Rule obtained by the Defendant for setting aside the decree 
of the lower Court. 

Suit for recovery of posseasion under Sec. 9 of the Specific 
Relief Aot. : 

The material facts of the case will appear sufficiently from 
the judgments. 

~ Ofvil Rule No. 8879 of 1007 against a decree of Dr. V. Bal, Munsiff of 
Giridih, dated the 4th October, 1907. 


(1) (1901) I. L. B, 26 Bom, 858. — (8) (1004y L L'R. 29:Bom, 218. 
(%) (1878) 90 W. B13. (4) (oon I. L. B. 9 Oalo, 187, 199. 
(5) (1865) 9 W. B. 002." 
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Babu Baranasibast Mukerji for the Petitioner. 

Babu Gunada Charan Sen for the Opposite party. 

C. A. V. 

The judgments of the Court were as follows ; 

Stephen J. —'This is a Rule to show cause why a decree - 
passed by the Munsiff of Giridih in a suit brought under section 9 
of the Specific Relief Act should not be set aside, on the ground 
that the dispossession complained of being the result of a pro- 
ceeding under section 145, Criminal Procedure Code, no action under 
any section of the Specific Relief Act would lie. The facts of the case 
areas follows: The land in dispute is a mica mine the title to 
which is disputed by the parties. The mine cannot be worked 
during the rains ; from the sth to the 26th October, 1906, it was 
in the possession of the plaintiff. On the 26th he was dispossessed 
by the defendant ; on the 3rd November a breach of the peace led 
to proceedings under section 145, Criminal Procedure Code ; when 
the order under section 145 (1), was made does not appear, but it 
must have been between 3rd. November and the 10th. November 
when the property was attached by the Court under section 
145 (4). The proceedings terminated on and. February, t907, 
when the Magistrate found that the present, defendant “is in 
possession of the mine,” and we must suppose that an order was 
consequently drawn up in accordance with Form No. 23 of 
Schedule V of the Criminal Procedure Code, declaring that the 
defendant was in possession and entitled to retain such possession 
until ousted in due course of law. Could the Munsiff hear the 
case before him which was instituted after the order had been 
made? The plaintiff's right under the Specific Relief Act, 
section 9, arises if he was dispossessed otherwise than in due course 
of law. The dispossession on which he based his suit was that 
which took place on the 13th February, 1907, in consequence 
of the order under section 145. I find it impossible to suppose 
that if the plaintiff was dispossessed on the 13th February, 
which seems fo me doubtful, as the prorerty was then attached 
by the Court, the defendant’s dispossession was otherwise than in 
due course of law. It is true that section 145 contains no pro- 
vision that a party in whose favour an order is made under the 
section is to be put into possession ; but if he is declared entitled 
to possession and disturbance of his possession is forbidden, no 
one has a right to interfere with his taking possession, and he is 
therefore entitled to take it. 

We have been referred to the case of Nagappa v. Sayed 
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Badrudin (1), as an authority toshow that the Munsiff had juris- 
diction in this case in spite of the order under:section 145. In that 
case a Mamlatdar acting under Act III of 1876, Bombay 
Acts, sections 3 and 10, refused to exercise a jurisdiction similar to 
that conferred by section 9 of the Specific Relief Act, and it-was 
held that he was wrong. In that case, however, the date of 
the alleged act of dispossession was anterior to proceedings 
under section 145 or at all events to the date mentioned in the 
order under section 145 (1), so that a decision of the question 
that it was sought to raise in issue could not run counter to the 
effect of the order under section 145 (6) and the decision cannot 
be taken as showing that a dispossession under such an order is a 
dispossession otherwise than in due course of law under section 
9, Specific Relief Act. The decision in the matter of Chyfun 
Chunder v. Brojokant (a) is to a similar effect, and is not. 
relevant to the present case for the Same reasons. 

The result is, that the Rule must be made absolute and ‘the 
decree of the Munsiff set aside. The petitioner is entitled to 
his costs in this Court, which we assess at 2 gold mohurs and’ 
his costs in the Court below. i 


Mookerjee J—The order, which we are invited to set aside. 


in the exercise of our revisional jurisdiction, was made by the 
Court below in favour of the plaintiff, opposite party in a posses- 
sory suit commenced by him under section 9 of the Specifié 
Relief Act against the defendant, petitioner for the recovery of 
a mica mine. "The facts so far as they can be gathered from the 
record appear to be as follows: The parties to the present' 
proceeding haye had for some time past a dispute as regards the 
title and posséssion of the mine in question. Sometime in: 
November, 1906, proceedings were taken by: the Magistrate of 
Giridih under section 145 of the Code of Criminal-Procedure, and 
on the 9th of November, 1906, the mine was attached under the' 
second proviso to sub-section 4 of that section. On the r1th of Febru- 
ary, 1907, the Magistrate held that the present’ petitioner, Moore, 
was in possession at the date of the initial order under section 145 
and made the final order in his favour, namely, that he must be 
maintained in possession until evicted therefrom in due course 
oflaw. On the 18th of April, 1907, the plaintiff who had been 
defeated in the proceedings under section 145 of the Code of 
Criminal Procedure, instituted the present action for “recovery of 
possession under section 9 of the Specific Relief Act upon the 


(I) (1901) I. L R, 36 Rom. 353. (2) (1818) 90 W R. 12, 
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allegation that he had+been unlawfully dispossessed by Moore 
on the 13th of February, 1907. The claim was resisted not only 
on the merits but also on the ground that the Court had no 
jurisdiction to entertain the suit under section 9 of the Specific 
Relief Act, inasmuch as the plaintiff, if even irf possession, had 
not been dispossessed otherwise than in due course of law. The 
Munsiff over-ruled this objection, found on the merits in favour 
of the plaintiff and made a decree in his favour. It is this decree 
which we are now invited to set aside. 

It has been contended by the learned vakil for the peti- 
tioner that, if the plaintiff was at any time in possession, he was 
dispossessed in due course of law, inasmuch as he lost possession 
as a necessary result of the proceedings under section 145 of the 
Code of Criminal Procedure which termiuated in favour of the 
petitioner. It has been argued on the other hand by the 
learned vakil for the oppositesparty, that it was quite competent 
to the Civil Court to entertain the suit under section 9 of the 
Specific Relief Act, inasmuch as section 145 of the Code of 
Criminal Procedure does not entitle the successful party to 
be placed in possession by the Court, and, consequently, the 
plaintiff has lost possession otherwise than in dye course of law. 
In support of this view, reliance has been placed upon the 
decision of the Bombay High Court in Nagappa v. Sayed 
Badrudin (1). After careful consideration of the arguments 
which have been addressed to us on both sides, I am of opinion 
that the decision upon which reliance is placed is clearly dis- 
tinguishable, and that in the events which have happened, the. 
plaintiff cannot be said to have been dispossessed otherwise than 
in due course of law, and is, consequently, not entitled to main- 
tain an action under section 9 of the Specific Relief Act. 

It was pointed out by the learned Judges of the Bombay. 
High Court in Rudrappa v. Narsing Rao (2), that in order to 
enable the phrase * in due course of law" to be predicated of 
any matter, it is essential speaking generally, that the thing 
should have been submitted to the consideration and pronounce- 
ment of the law, and "due course of law " means the regular 
normal process and effect of the law operating on a matter which 
has been brought before it for adjudication. No doubt, in a 
later passage the learned Judges observe that the words must be 
read in their primary sense as referring to the process and 
operation of the law invoked by the ordinary method of a Civil 

(1) (1901) L. L. B. 86 Bom, 358 (3) (1004) T. L. B. 99 Bom. 213. 
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suit, An examination of the judgment as a whole shows, 
however, that the learned Judges did not intend to use “ Civil 
suit " in contradistinction to a “ Criminal proceeding ” and, in 
my opinion, a matter may be said to have happened in due 
course of law, if it is the result and operation of the law ‘invoked 
by the ordinary method of any judicial proceeding. Judged 
from this point of view, it seems to be reasonably plain that the 
dispossession of the plaintiff cannot be said to have happened 
otherwise than in due course of law.’ It is perfectly true that 
section 145 of the Code of Criminal Procedure does not expressly 
authorize the Court to place the successful party in possession, 
but its practical result is the same. As was pointed out by 
Mr. Justice Phear in Kalee Chunder v. Adoo Shatkh (1), the 
section provides a special remedy fora particular kind of grievance 
inasmuch as its effect is to replace in possession a person who 
has been evicted otherwise than in due course of law from landed 
property of which he had been in undisturbed possession and 
thus to prevent a powerful person from shifting the burden of 
proof from himself to another less able to support it. That this 
must be so, is obvious from the circumstance that a disobediencé 
of the order made by Magistrate under section 145 of the Code 
of Criminal Procedure is punishable under section 188 of the 
Indian Penal Code ; there is consequently an effective sanction 
provided by law and the result of an order favourable to one 
party is that his unsuccessful opponent is practically deprived 
of possession. This is undoubtedly what Lappened in this 
particular case. On the gth November 1906, the property was 
attached, with the consequence that whoever might have been 
in.possession at the moment, was dispossessed. On the 11th of 
February, 1907, the Magistrate made an order in favour of the 
present petitioner. The result was that the attachment forth- 
with ceased to be operative and under the authority of the 'order 
of the Magistrate the petitioner entered into possession. Even, 
if, therefore, it be conceded that the plaintiff was in possession 
when the land was attached, by the Magistrate, it must be held 
that the defendant dispossessed ‘him in due course of law, as the 
dispossession was the natural result of the favourable order 
which he obtained from the Magistrate. Under these circums- 
tances, it can hardly be contended-that it is oper to the 
unsuccessful party in the Criminal Court to institue a pro- 
ceeding before the Civil Court for. récovery of possession 


(1) (1868) g. W. B. 802. 
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Orvir. upon theallegation that he has been dispossed as a result of the 
1908, . order ofthe Criminal Court. This view is perfectly consistent with 
Leo. Moore the observations of their Lordships of the Judicial Committee 
in Dinomoni Choudhurant wv. Brojo Mokhimi Choudhurant (1), 
REUS where Lord Lindley pointed out that although possession 
Nookorjea, 7 under an order of a Magistrate (under section 145 of the 
Code of Criminal Procedure) confers no title, the effect of 

possession. remains and the person in possession can only be 

evicted by a person who can prove a better right to the. 

possession himself. ‘The case of Nagappa v. Sayad Badrudin (2), 

is clearly distinguishable and is in no way inconsistent with the 

view indicated above. In that case, a mamdatdar who had 

jurisdiction to try possessory suits under section 3 of Bombay 

Act III of 1876 was called upon to try a suit for recovery 

of possession which was commenced on the 6th of March, 

I9oI, upon the allegation that the defendant had wrongfully 

dispossessed the plaintff on the roth October, 1900. On the aoth 

October, 1900, a Magistrate had made the initial order: under 

section 145 of the Criminal Procedure Code and on the 

22nd December, 1900, had passed the final order under that 

section in favour of the defendant in the possessory suit. It ap- 

pears to have been contended before the mamiaidar that he had 

no jurisdiction to hear the suit by virtue of the order of the 

Magistrate made on the 22nd December, 1900. This contention 

was allowed to prevail. The High Court, however, held that the 

view was erroneous and that the mamlatdar had improperly 

refused jurisdiction. The learned Judges pointed out that the 

effect of the order of the Magistrate was to maintain the defen- 

dant in possession on the ground that he had established his 

possession on the date of the initial order, that is, the 22nd 

October, 1900, but that this did not in any way affect the ques- 

tion of possession on the roth October, 1900. Under these 
circumstances, it could not be successfully coptended that the 

mamlatdar had no jurisdiction to determine the question of 

possession on the latter date and to make a decree in favour of 

the successful party under Bombay Act III of 1876. In the case 

before us the facts are essentially different. Here the Court had 

possession of the property between the 9th of November 1906 

and the 11th of February, 1907. As a result of the order made 

in favour of the defendant on the latter date, he entered into 

possession two days later. Itis difficult to perceive how such 


. y, 
Manoranjan Guha. 
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entry can be said to be unlawful and how the dispoesession of 
the plaintiff can be regarded as a dispossession otherwise than in 
due course of law. It may be added that the case of Chytun 
Chunder v. Brojo Kant Roy (1), is also distinguishable on somewhat 
similar grounds. In that case an action was commenced under 
section 15 of Act XIV of 1859. Subsequenly, Criminal proceed- 
ings were instituted under section 318 ;of Act XXV of 1861. 
The party in whose favour the Magistrate made his award con- 
tended in the Court which had seizin of the possessory suit that 
its jurisdiction was ousted. "This objection was overuled and in 
my opinion, the Court could not have adopted any other course. 
Not only had the two Courts, Criminal and Civil to determine 
the question of possession as it stood upon two different dates, but 
the Civil Court was invited to withbold its hand by reason of an 
award made by the Criminal Court in a proceeding which had 
been instituted subsequent to the commencement of the Civil 
suit. Such a position as this is obviously untenable. 

The result, therefore, is that this Rule ought to be made 
absolute and the order of the Court below gischarere with costs 
both here and in the Court below. 

B. M. " Rule made absolute. 
(1) (1878) 30 W. R. 12. 


adde Ser Francis W. Maclean, K.C.1. E, Chief Fustice 
and Mr. Fustice Coxe. 


HIRAMOTI DASSYA 
v. 


. ANNODA PROSAD GHOSH AND ANOTHER.* 


Kjoot ment — Onne—Tenure-holder—Tenure,  mou-pormanent, if iraatferable— 
Transfor of Property Act (IV of 1889), Seo, 9, effect qf —Bengal Tenancy 
Act (VILI of 1885), Bee. 11. 

In a suit in ejectment, where the defence sets up a tenure by right of 
purchase from the former tenant, if the plaintiff bas proved that he is the 
owner of the land, it Hes upon the defendant to make out that he is a tenure- 
holder and is entitled to remain thereon, 

The provisions of the Transfer of Property Act do not apply ‘to tenancy 
crested before the Act came Into force. A non-permanent tenure created before 
the passing of the Transfer of Property Act is not transferable, ` 

Hari Nath Karmakar v. Bej Chandra Karmakar (1) and Madiu Sudan 
Sen v, Kamin! Kant Son (3) referred to, 


"e r from Appellat late Decree No. 2081 of 1906, a si tbe decfee -ef 

Distrei Judge of Jerscre, dated the 26th July 1908, revers- 
ni tator Ba Babu Norendra Krishna Dutta, Munsiff of Kbulna, dated the 17th 
Decem 


u) (1897) 2 0. W. N. 183. (3) (1005) L L. R. 33 Calc, 1038, 
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Sombie: Section 11 of the Hengal Tenancy Act importe that non-permanent 
tenures are not to be regarded as transferable, 


Appeal by Defendant No. 6. 
Suit for kkas posession. 


The facts and arguments appéar sufficiently from the judg- 
ment. i 

The Advocate- General (Mr. O'Kinealy ), Mr. Norton, Babus 
Lal Mokun Doss, Fnanendranath Bose and Ram Ratan Chatterjee 
for the Appellant. f 

Mr. Hill, Dr. Rash Behary Ghose, Babus Joges Chunder Roy, 
Rajender Chunder. Guha and Ratan Chand Boral for the Res- 
pondents. ' C. A. V. 


The judgment of the Court was as follows: 


Maclean C. J.—This isa suit for 44as possession, and the 
lower appellate Court has given a decree in the plaintifs’ favour. 
The plaintiffs are the owners of the land in dispute, the 
appellant claims to be a tenure holder of the land under them. 
The land was the jama of one Bishu Sheik; he sold it to the 
appellant. The plaintiffs say, Bishu Sheik was only an occu- 
pancy raiyat, and had no transferable right. The appellant says; 
he was a permanent tenure-holder, and that the tenure was 
transferable. Both Courts have found, under the statutory 
presumption of the Bengal Tenancy. Act, the land being over 
too bighas in extent, that the tenancy.was a tenure, and not an 
occupancy holding. The lower appellate Court has, however, 
held that it was not a permanent tenure, and so, not transferable, 
and has consequently given the plaintiffs; a decree for kkas 
possession. 

In these circumstances, two points have been raised before 
us : (I) that the Court below was wrong in. throwing the onus of 
proving .the nature of his tenancy on the appellant ; (2) that 
whether the tenure were permanent or not, it was transferable. 

On the first point, the plaintiffs have satisfactorily proved 
that they are the owners of the land, it lies, then, upon the 
appellant to show that she js entitled to remain there, in other 
words, to make out her. alleged title as a tenure holder. We 
think the authorities are clear upon this point. - 

As regards the second point, no authority Has been adduced 
to show that a non-permanent tenure is transferable. Reliance, 
how ever, is placed oh section 6 and-section 108 (sub section j) of 
the Transfer of Property Act. But I do not think that Act 
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applies to the present case. Here the’ tenure was created in 
1864 : the Transfer of Property Act was passed in 1882, Under 
section 2 of that Act nothing therein contained shall be deemed 
to affect any right or liability arising out of a legal relation cons- 
tituted before the Act came into force. The legal relation in 
this case was constituted in 1864 : and if at that time there was 
no right to transfer a non-permanent tenure, no such right is 
conferred by the Transfer of Property Act. This view gains 
support from the case of Hart Nath Karmakar v. Ray Chandra 
Karmakar (1) and the case of Modhu Sudan Sen.v. Ramini 
Kant Sen (a). 

As then the appellant has failed to show that the tenure, 
apart from the "Transfer of Property Act, is transferable, her case 
must fail. It is noticeable that section 11 of the Bengal Tenancy, 
Act enacts that every permanent tenure shall, subject to the 
provisions of the Act be capable of being transferred : nothing, 
however, is said about non-permanent tenures. If it had been 
also intended to make them transferable, we might have expected 
the legislature to have said so. 

This section seems to import that non-permanent . tenures 
were not to be regarded as transferable. Occupancy rights, it 
may be remarked, are only transferable by custom. The appeal 
fails and must he dismissed with costs. 

Coxe J.—I agree. 
A. T. M. ` 

(1) 097 2C. W. N. 122. 


Appeal dismissed. 
- (2) (1905) I. L. B, 88 Calo, 1033, 


Befote Sir Francis W. Maclean, K. C. I.E, Chief Fustice and 
Mr. Fustice Doss. 


KRISHNA PADA DUTT AND ANOTHER 
v. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER.* 


Succession corti fioata — Sister's daughters son, if Asir—Dayabhaga School di 
Hindu Lew 


Sister's daughter's son is not prime facis an heir under the Dayabhaga 
Lew and ig, Merton not entitled to get a succession certificate under Act VII 
ot 1880. 

Umaid Bahadur v, Udoi Chand (1) explained. 

* Appeal from nal Order No. on EDIT the order of Y. Roe, 
Esq , District Judge of Hooghly, dated the 20th December 1908. 

(1) (1880) I. L. B. 6 Calc, 110, ; : 


February, 17, 28, 


Secretary of State 
for India jn Council, 
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Appeal by the Petitioners. 

Application under the Succession Certificate Act fora oer- 
tificate by the daughter of the sister of the deceased and the 
son of that daughter. 

The facts and arguments appear sufficiently from the j udgment. 

Babu Dwarka Nath Mitra for the Appellants. 

Babus Ram Charan Mitra and Brojo Lal Chuckerbutty for 
the Respondent. C. A. V. 


The judgment of the Court was as follows : 


This appeal arises out of an application under the Succession 
Certificate Act VII of 1889 for a certificate to collect the debts 
due to the estate of one Ishan Chandra Mitter. The petitioners 
are (1) the daughter of the sister of the deceased, and (2) the son 
of that daughter. The Secretary of State opposed the petition 
on the ground that under the Dayabhaga School of Hindu Law, 
by which the deceased Ishan Chandra Mitter was governed, the 
petitioners are not heirs at all, The brother of the wife of the 
deceased raised a similar objection. He raised another objection 
also, to which, however, it is not necessary to refer. i 

The District Judge has rejected the application on the ground 
that under the Dayabhaga Law, the petitioners are not heirs, as 
they offer no funeral oblations to the ancestors of the deceased. 

The petitioners have appealed. We agree with the learned 
District Judge in his conclusion. It is unquestionable that under 
the Dayabhaga, sister is not an heir. The father’s daughter's son, 
f.e., the sister's son is, by the author of the Dayabhaga, declared to 
be an heir on account of his competency to offer oblations to the 
father of the deceased, in which oblations the latter participates 
(see Dayabhaga, Chapter XI, section 6, paragraph 9). The claim 
of the daughter of the sister who offers no such oblations cannot 
be placed upon a higher footing than that of the sister herself 
and indeed such a claim has not been advanced before us at all. 

But it has been contended that as the sister’s daughter's son 
has been held in the case of Uma:d Bahadur v. Udot Chand (1) 
to be an heir under the Mitakshara, he ought similarly to be held 
to be an heir under the Dayabhaga Law, because as has been 
further argued, wherever the Dayabhaga is silent *the law is to 
be taken from the Mitakshara, and in support of this latter conten- 
tion reliance has been placed upon some observations of the 


(1) (1880) I. L, R. 6 Calo, 119, 
* [Bee Akhey Chandra t, Hart Dass 12 O. W, N.511 at 514—Bep.] 
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Privy Council in the case of the Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1) and that of Montram Kolita v. Kerry 
Rolttant (2). 

We do not think that the passages cited bear out the broad 
proposition formulated before us nor havé they any reference 
to any question of inheritance. ] 

A sister's daughter's son has been held to be an heir under 
the Mitakshara law on the ground of community of corporal 
particles between him and the propositus. But if competency 
to offer funeral oblations is, as indeed it has been declared by 
the author of the Dayabhaga, the principal ground for the 
succession of the father's daughter's son, t,e. the sister’s son, we 
fail to see how the son of the daughter of the sister can claim 
inclusion in the category of heirs upon any other ground. It is 
conceded that he does not offer any oblations to the ancestors of 
the proposttus under the Dayabhagaelaw, a sister’s son succeeds 
before the grandfather, and it is somewhat strange that her 
daughter's son should be postponed till after all the Samanodakas 
that is, after all the ascendants and the descendants up to the 
fourteenth generation, have deen exhausted and indeed no nearer 
position has been claimed on his behalf. No such anomaly arises 
under the Mitakshara, because under that law, both the sister's son 
and the sister's daughter's son came in after the Samanodakas. 

We are of opinion, therefore, that prima facie a sister's 
daughter's son is not an heir under the Dayabhaga law. More- 
over, the entire absence of any decided case directly in point, 
affirming the right now set up on behalf of the sister's daughter 
and sisters daughter's son, despite the fact that they are such 
near relations, is very significant and tells strongly against the 
validity of such a claim. 

Having regard to the summary character of the present 
proceedings, we refrain from expressing a final opinion on the 
question. All that we need say at present is that we are not 
satisfied by the arguments that have been advanced before us 
that they are heirs under the Dayabhaga law. They are, there- 
fore, not entitled to the certificate they have asked for. 

For these reasons, the appeal must be dismissed with costs, 4 
gold mohurs payable to the Secretary of State, and 1 gold mohur 
to Bhagabat Chunder Ghose. 

A. T. M. : Appeal dismissed, 
(1) (1868) 12 M, I. A, 897, (2) (1879) É B. 7 I. A. 115. 
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Before Sir Francis W. Maclean, K. C. I. E, Chief X ustsce 
and Mr. Fustice Doss. 


NARENDRA,KUMAR PRAMANICK AND OTHERS. 
. i , v. t 
CHARU CHUNDER PRAMANICK.* 
Probats and Administration Act (Vof 1881), Beo. 4I— Application 
by ewsoxtor’'s son— Discretion, 
' A testator bequeathed by will, the whole of his property to an idol and 
appointed his wives and son exeoutrioes and executor, who, however, did not 
take'out any probate, but the son mortgaged the property. After the property 
was sold: in execution of a decree on the mortgage, the testator's grandsons 
under.the guardianship of their mother applied for probate of the will: 

' Held, they being not executors were not entitled to probate, and the oase 
was not & fit one for grant of probate under section 41 of the Probate and 
Administration Act, the mother being & pardanashin lady, the father, the 
defaulting executor would manage the whole business, 

K *. 
Appeal by the Petitioners. 
Application for Probate of a will. 


The facts of the case appear sufficiently from the judgment. 

Babus Nil Madhub Bose ama Sarat Chandra Khan for the 
Appellant. 

Mr. Casperss and Babus Ram Chandra Majundor and Br 
Lal Chuckerbutty for the Respondent. 

^ The judgment of the Court were as follows : 

Maclean C. J.—This is an application for probate, and it is 
of a somewhat novel nature, One Kally Prosanna Pramanik 
made his will so far back as the 12th of March 1889. He 
devoted, in substance, the whole of his property to an idol; and 
appointed his elder wife, his younger wife and his adopted son 
Hiranmoy, shebatts, executrices and executor of the will. The will 
provided for the continuance of sedazis in the sons, grandsons and 
other heirs in succession. The executrices and executor never 
applied for probate, and no probate has been taken out. It has been 
found that the adopted son Hiranmoy, suppressing the will has 
dealt with the property as if there had been no will. He appears to 
have mortgaged it : a suit Was instituted to realize that mortgage ; 
the property was sold, and the purchaser appears on the present 
occasion to resist this application. Neither the executrices nor 
the executor have appeared though they had been cited. In 
these circumstances the present application is made. It is made 


ia appeal mom Decree No. 286 of 1900, the decreo of 
e Esq, ot Pede Nadia, dated the 14th March 1906. 
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by the two minor children of the executor Hironmoy, and is 
made by their mother as their next friend, on the ground that 
neither the executrices nor the executor have taken out probate, 
and that the estate has been maladministered. — It is quite 
clear that probate cannot be granted to thetn, because they are 
not the executors of the will. 

Then itis urged that the Court may act under section 41 of 
the Indian Probate and Administration Act: and, had the 
circumstances been different we might have taken that course. 
But we do not think this is a donafide application : it strikes us 
a8 one instigated and set on foot by the executor, the adopted 
son, who is now putting up his minor sons through their mother 
to obtain Letters of Administration with the wil annexed and 
so set up the will and say that the property was debutter, and 
consequently, the subsequent dealings with it by way of mortgage 
and sale were bad. The Court belew has found, and so far as 
one can see, properly, that there is no question as to the 
wil. It is easy to see, if this application be granted, who would 
pull the strings. The mother, the next friend, is a. purdanashin 
woman, and the husband the alleged defaulting executor would 
manage the whole business. In these circumstances, we decline 
to exercise the discretionary ‘power vested in us under section 
41. Atthe same time it is a case, in which if an application were 
made for the appointment of a thoroughly independent person 
to protect the estate as the executrices and executor have 
declined to act, it would probably be successful, and our order is 
not to prejudice any such application being made. The appeal 
must be dismissed with costs, hearing fee, seven gold mohurs 
payable to the respondent Charu Chandra Pramanick. 


Dosa J.—1 agree. 


A. T. M. Appeal dismissed. 


———— 
Narendra Kumar 
Pramaniok * 
v. 
Oharu Ohunder 
Pramaniok, 
Maolosn, O. J, 


THH OALOUTTA LAW JOURNAL. [Vor. . V1. 


Before Mr. Fustice Stephen and Mr. Justice Doss. 
RAGHU NATH BHAGAT AND OTHERS 
vU. 
SYED. SAMAD SHAH AND oTHRRs.* 


Chota Nagyore Landlord and Tenant Procedure dot (I af ,1879 B. C.), Seo, 3T1— 

Swit to recover tenwre—Denial of tenant's title by landlord — LAmitation 

Act (XV qf 1877), Seo. 14, Soh. II, Arts, 188, 149-—Emolusion of Ume— 

Non-mention of olaim to catension in tha plami, not fatal. 

A suit to recover a permanent tenure by the auotion-purchaser from 
tenant in which the landlord defendant denios the title of the plaintiff on the 
ground that on the death of the previous tenant the land reverted to him does 
not come under section 87 of the Chota Nagpore Landlord and Tenant Procedure 
Act and is triable by the Civil Court. Tosuch & suit Art. 142 and not Art, 138 
of Bchedule 1I of the Limitation Act is applicable, 

In computing the period of limitation, the time during which a suit 
remained pending in a Court not having jurisdiction to entertain it is to be 
excluded under section 14 of the Limitation Act, The non-mention of a claim 
to that extension of the period in the plaint, presonted to the proper Court 
after return, is not fatal. 

Jogeshwar Roy v. Raj Narain Mitter (1) distinguished. 

Appeal by the Defendants. 

. 
Suit to recover possession of & permanent tenure. 


The facts of the case as given in the judgment of the lower 
appellate Court are as follows : 

“ Three kharis of land in village Karra were the dhusnhari land 
of one Karma Pahan. The appellants are the malliks mocurart- 
dars of the village and in execution of a rent-decree against 
Karma Pahan sold up this tenure or holding on 17th March, 1892, 
the sale being confirmed on aoth May, 1892, and that on aand 
July, 1892, possession was taken by the purchaser one Yar Ali Khan, 
who then settled the lands with Jadu Pahan, on 24th March, 1893, 
Yar Ali sold his rights to Hingan Khan who sued Jadu Pahan for 
rent and that his suit was dismissed on 11th July, 1894. Hingan 
again transferred his right to the plaintiff in September 1897, or 
the 21st September to be accurate, and the plaintiff now sues to 
recover possession after.declaration of his title." 

The defendants 1 to 3 raised following objections :— 
(1) the Court has no jurisdiction to try the suit ; (2) the suit is 


* Appeal from Ap Decree No. 565 of 1008, against the deoree of 
: Vincent, Had. s udiol&l Commissioner of Chota Nagpore, dated the 6th 
December 1908, oo ing that of Babu Lal Gopal Ben, Sabordinate Judge of 


Ranchi, dated the 20th June 1006. 
(1) (1908) I. L. R. 81 Cale. 1965. 
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barred by the general and the specia! Law of Limitation and 
(3) the defendants have acquired right to the land by adverse 
possession. 

The Court below decreed the suit. 

Babus Digambar Chatterjee (for Babu Foges Chunder Jen 7 
and Akhoy Kumar Banerji for the Appellants. 

Moulut Mahammed Yusuf and Mr. G. Sircar for the 
Respondents. 

The judgment of the Court was aa follows : 


Inthis case the plaintiff by reason of a transfer of the 
interest acquired at an auction purchase claims to be the tenant 
of the defendant and seeks to have his rights declared and for 
khas possession of the land in question. The suit was detreed 
in the first Court and the appeal before the lower appellate 
Court was dismissed. 

The points that have been mdde before us are, in the first 
place, that this case is not one which can properly be tried before 
the Civil Court, that it is a possessory suit, and by reason of 
section 37 of Act I (B. C.) of 1879 is maintainable only ‘before 
the Deputy Commissioner. This is a contention which does 
not meet with ouf approval. The question is whether or not 
this can be considered only as a possessory suit, and substantially 
the suit is to recover a permanent tenure in which the landlord 
denies the title af the plaintiff on the ground that on the death 
of the previous tenant the land reverted to himself. Here is a 
dispute going to the root of the plaintiff's title which seems to 
us to be plainly a case proper for the jurisdiction of the Civil 
Courts We, therefore, hold that section 37 has no’ application. 
And from that it follows that contrary to the defendants’ con- 
tention, the special limitation provided in the Chota Nagpur 
Landlord and Tenant Procedure Act ‘has no application. 

We then come to the second {question which is whether 
the present suit is barred by general limitation. There is in 
the judgment of the lower Court, what may be taken to'be a 
finding that the plaintiff's predecessor in title was in possession 
of theland for one year after the 22nd July, 1892, and this suit 
having been brought on the 22nd July, 1904, this would bring it 
within any period of limitation which can apply to it. It may, 
however, be open to doubt whether the passage I have referred 
to has in fact the effect of-a definite finding of fact, and we are 
pressed by the consideration that it is not on the fact which 
seems to be so indicated that the learned Judge has based his 
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judgment. It, therefore, becomes necessary to consider the cogency 
of the other grounds which we find in the judgment. 

The essential feature of the case is that the auction sale of 
the property claimed by the plaintiff occurred on the 7th March, ' 
1892, and that thd auction purchaser was put into possession of 
that property on the 22nd July in the same year. Now the 
Article, which the appellant suggests, is applicable to this case 
is Article 138, £e. where there is a suit by a purchaser of land at 
a sale in execution of a decree for possession of the purchased 
land, when the judgment-debtor was in possession at the date 
ofthe sale. "This is to be contrasted with Article 142, and in our 
opinion the Judge is right in considering that the case falls under 
the latter rather than under the former Article. Article 188 
refers more to questions between the auction-purchaser and the 
tenant, but the present case seems to fall under the more general 
scope of Article 142. There may be a question as to how far 
the case* referred to by the learned Judge applies to this case, 
but the facts of that case may be distinguished on the ground 
of the different relations of the parties to one another. The 
learned Judge has held that this suit having been instituted 
before the Munsiff within the period of limitation, is in time. 
When the suit came before the Munsiff he found, that he had 
no jurisdiction to entertain it and accordingly, returned the 
papers which were subsequently, filed with the Subordinate 
Judge. We consider that the Judge has rightly added the delay 


‘so caused to the period of limitation under section 14 of the 


Limitation Áct, and that it would be putting too strict a meaning 
on section *14 of the Act taken with section 5o, Civil Procedure 
Code, to hold that because no claim to that extension of the 
period in which to bring the action was made in the plaint, 
therefore, the case must fail We have been referred to the 


case of Sareskmar Roy v. Raf Narain Mitter (1), where it is 


decided that the omission to claim any such extension in the 
plaint is a fatal bar to the claim. But looking at the facts of that 
case they seem to be sufficiently different from those of the 
present case as not to be applicable. 

The result is, that this appeal must be dismissed with costs. 


A. T. M. Appeal dismissed. 


*[Joggobundhu, Mitter v. Purnauumda Gossami (1880) I.L R. 16 Calc. 680.] 
(1) (1908) I. L. R. 81 Calc. 195. 
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Before Mr. Fustice Stephen and- Mr. Fustice Mookeryee. 
BALESWAR BAGARTI 
U. 
BHAGIRATHI DASS AND ANOTHER." 

Gocernor- Generals authority to place territory within jurisdictlon of High 
Court—Sambalpwr, High Court's jurisdlotion oter— Decree, not intar parties, 
etidenco— Deores, not giving roliaf agains party, whon binding against him 
—Statute, interpretation qf—Statute 28 and 29 Viat, c. 15, Beo. 8-Indian 
High Court's Aot, 1801 (84 and 25 Vio, c. 104)—Repoalod Act, Cowrt's 
power to looh at, in construing. 


The Governor-General in Council has authority, not only to transfer any 


territory from the jurisdiction of one High Court to that of another, but also 
to place within the Jurisdiction of any High Court, entirely or partially, 
territory not originally 1neluded therein, even though in the latter event, 
such place was not part of the Presidency, place or places for which the High 
Oourt had already been established. 

;Althongh a decree may not be binding upon a defendant, it is admissible 
in evidence as against him, as an instance of a litigation in which the right m 
gontroversy was suooessfully asserted by the predecessor of the plaintiffs against 
a member of the family to which the defendant belonged. 

Ham Ranjan v, Ram Narayan (1) Bitto v. Kesko (3) and Dinomoxi v. 
Brojo Mohini (8) referred to. 

A decree made against a party in a previous suit in which the genuineness 
of a mortgage was established in his presence, but no relief was awarded as 
against him, because it was alleged that he had no interest.in the equity of 
redemption, is binding on him in subsequent suits when he seeks to make out 
that it was he who was interested in the property and not the mortgagor. 

Nilhant v. Suresh Chandra (4) and Bhaya Chowdhury v. Chwzxilal (5) 
referred to. 

Per Mboherjee J.—Althongh a repealed Statute has to be considered as if it 
had never existed, this does not prevent the Court from looking at a Repealed Act 
in pari materia on a question of construction ; when the provisions of a Statute, 
as to the scope of which there is room for reasonable doubt, have to be cons 
trued, referance may legitimately be made to the previous history of the law 
on the subject. But it isonly when the Statute or its phraseology is ambi- 
guons and such as to admit of two meanings that a historical investigation of 
this kind is permissible. 

Eaparte Copeland (0), United States v. Ohase (7) and Quoan v. Mox (8) 
referred to, 

* Appeal from Ap te Decree No. 1875 of 1907 and Ciril Rule No. 2312 
of 1907, against the decree of Babu Puros Ohandra Mitra, District doe 


Bambalpur, dated the 34th June, 1907, affirming that of Babu 8. K G 
Subordinate Judge of SRambelpnr, dated the l7th September, 1906. 


(D ud 23 Calo. 588 ; I. R. 22 L A. 60. 


(3) (1890) L. B. 94. I. A. 10. 
(B) 11001) LL. R D Calo. 187; L. B. 2 T, A, M, 

(4) (1885) I. L. R. 13 Calo. 414 (483). . 

(5) (1908) 5 O. L. J. 08 ds). 

(6) (1853) 3 DeG. M. k G. 014; 43 E. B. 1129 

(7) (1889) 185 U, B. 39601. . ^ (8) (1880) 7Q B. D. 244. 
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Appeal by the Defendant. 
Suit for recovery of possession of a mourah. 


The facts and arguments appear sufficiently from the judgments. 

Babus Satis Chandra Ghose and Anilendra Nath Roy Chow- 
dÀuri for the Appellant. 

Dr. Rash Behary Ghose and Mr. G. Sircar for the Respon- 
dents. C. A. V. 


The judgments of the Court were aa follows : 


Stephen J.—This case comes before us in second appeal 
from a judgment of the Subordinate Judge of Sambalpur, and a 
priliminary objection is raised that we have no jurisdiction to 
deal with it, because the Governor-General in Council acted 
ultra vires in purporting to extend the jurisdiction of this Court 
over Sambalpur which was till the date of the order hereafter 
mentioned a district in the Central Provinces. * 

The matterstands thus. The Statute 28 and 29 Vict. c. 15 
section 3 enacts that “it shall be lawful for the Governor-General of 
india in CouncH by order from time to time to transfer any 
territory or place from the jurisdiction of one to the jurisdiction 
of any other of the High Courts established orto be established 
under the said Act ze. (The Indian High Court's Act 1861) and to 
authorize and’ empower any High Court to exercise all or any 
portion of the jurisdiction and powers conferred or.to be conferr- 
ed on it by Her Majesty's Letters Patent establishing the same, 
or any other Letters Patent issued by Her Majesty under the 
provisions of the Indian High Court's Act, 1861, within any such 
portions of Her Majesty's dominions in India, not included 
within the limits of the Presidency or place or places for which 
such High Court was established as the Governor-General in 
Council may fron) time to time determine A 
T ESL The Statute 28 and 29 Vict. c. ET sectiou 4. 
“Tt shall be lawful for the Governor-General of India in Council 
from time to time to declare and appoint by proclamation that 
part or parts of the Indian territories for the time being under 
the dominion of Her Majesty shall be or continue subject to each 
of the Presidencies and Lieutenant Governorships for the time 
being subsisting in such territories and to make such distribution 
and arrangement or new distribution and arrangement of such 
territories into or ampng such Presidencies and Lieutenant- 
Governorships as to the said Governor-General in Council may 


seem expedient,” 
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On the 1st. September, 1905, the Governor-General in Council 
made a proclamation No. 2833 published in the India Gazette on 
and. September, 1905, p. 636 by which he transferred Sambalpur 
to Bengal under 28 and 29 Vict. c. 17. Onthe same day by a 
notification No. 1363 published in the same Gazette, p. 637 
acting under the above-mentioned section of 28 and 29 Vict. c. 
I5 he authorized and empowered this Court to exercise " within 
that portion of His Majesty's dominions in India which is com- 
prised within tbe limits of the Sambulpur district" (excepting 
two named zemindaries) "and is not included within the limits 
of the ‘places for which the said High Court was established 
all such jurisdiction and powers as the said High Court may from 
time to time excercise within the limits of the places for which 
the said High Court was established.” 

No objection is taken to this proclamation and notification 
but what is said is that the portign of section 3 of the 28 and 29 
Vict. c. 1 5 that I have quoted is to be taken as one enactment, that 
the first part gives the Governor-General in Council power to 
transfer a place from the jurisdiction of one High Court to tbat 
of another, and the rest of the enactment does nothing more 
than provide means by which jurisdiction may be conferred on 
the transferee Court when such a transfer is made. Apart from 
the conclusions to be drawn from the contents of a repealed 
enactment that I will refer to afterwards, and apart from authority 
that is, looking merely at the language of section itself, I am 
quite unable to see how this can be so. The first part of the 
section relating to the transfer of a place from the jurisdiction of 
one High Court to that of another is complete in itself; and if 
the Governor-General in Council can transfer a place to the 
jurisdiction of the High Court, no more power can be needed to 
give that Court jurisdiction. This may be seen by a reference to 
the Bengal, North-Western Provinces and Assam Civil Court’s 
Act 1887 (Act 17 of 1887 B. C.) section 3 where power is given to 
the Local Government “to fix and alter the local limits of the 
jurisdiction of any Civil Courts” and no other provision exists 
enabling the Local Government to give jurisdiction to the trans- 
feree Court, Also I cannot see that there is anything in the second 
part ofthe section referring to the first part. It confers powers 
on any High Court, not specifically one of the High Courts to 
which the first part of the section refers in any given case, and it 
gives the Courts referred to jurisdiction over any portions of Her 
Majesty’s dominions in India with limitations which also contain 
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no specific reference to what goes before. I am strengthened in 
this view by the fact that the section concludes with a provision 
for extending the jurisdiction of a High Court over Christian 
subjects of Her Majesty in Native States, which is plainly a 
wholly separate provision from what precedes it. My opinion on 
the meaning of the section as it stands, therefore, decidedly is 
that it deals with three distinct matters : (a) a transfer of a place 
from the jurisdiction of one High Court to that of another ; (b) 
the extension of the jurisdiction of a High Court to a place not 
originally within jurisdiction of a High Court ; (c) the extension 
of the jurisdiction of a High Court to Christian subjects of Her 
Majesty in Native States. And if the section is so read the only 
way in which (b) can be considered complementary to (a) is that 
it provides for cases not included in (a), and it is impossible that 
it should merely provide machinery for carrying out the pro- 
visions of (a). n 

It was sought to found an agreement to the contrary effect 
on the provisions of the Indian High Court's Act 1861 (24 and 
25 Vict. c. 104) section 18 repealed by the Act of 1865. This 
section gave the Crown power to transfer a place from the 
jurisdiction of one to that of another High Court and generally 
to alter and determine the territorial limits of the jurisdiction 
of the said several High Courts. The chief purpose of the 
Act of 1865 wasto transfer the powers of the Crown to the 
Governor-General in Council: and it is argued that the repealed 
section gave the Crown no power to extend the jurísdiction of 
a High Court toa place not already within the jurisdiction of 
such a Court, and that section 3 of the Repealing Act is 
substantially a re-enactment of the repealed section, substituting 
the new for the old authority, but giving no wider powers to 
the Governor-General in Council than were before (given to 
the Crown. 

Icannot assent to the effect so attributed to the repealed : 
section 18 of the Act of 1861. The Crown could alter the 
territorial limits of the jurisdiction of this Court, and from the 
terms of the section this must be taken to have been something 
different from a transfer of a place from the jurisdiction of one 
to that of another High Court. It seems to me, therefore, 
probable that the Crown could extend the jurisdiction of a 
High Court toa place not within such a jurisdiction. And if 
this is so I see no reason *for supposing that the legislature in 
passing the later Act intended to withhold from the Governor-. 
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General in Council any powers in respect of the present matter 
that were exercised by the Crown. But it is not necessary to 
decide this point as the terms of section 3 of the Act of 1865 
are far fuller than those of section 18 of the Act of 1861, and 
if the earlier section did not give the power-in question to the 
Crown it still seems to me, certain that the later section is in 
terms not a mere re-enactment of the repealed section, but 


did give such a powerto the Governor-General in Council. 


This is consistent with the repealed preamble of the Act of 


1865, which recites the . expediency of making “ further - 


provision than is in'the said Act (r.e. the Act of 1861) contained 
for'empowering the alteration, from time to time, of the local 
limits of the said High Courts, and for the exercise, in places 
beyond the limits of the Presidencies or places within and for 


which such High Courts are established, of a jurisdiction and , 


powers conferred by Her Most Excellent  Majesty's Letters 
Patent on the said High Courts. The effect of the repealed 
section thus seems to me to favour the view of tbe later section 
that I have suggested. - 

There then remains to be considered what is perhaps the 
strongest point madg by the appellant. This is a note by Sir 


Courteney Ibert in his Government of India, 2nd edition p. 247, 


where after referring to the present section he says: “It would 
seem that section 3 of the Act of 1865 ... ... ... only 


empowered the Governor-General to make an order transferring, 


any territory from the jurisdiction of one Court to the jurisdiction 
of another, and that the second branch of the sectibn was only 


to enable the Governor-General to authorize the Court to which i 


such transfer was made to exercise jurisdiction." He then 
` suggests that the Governor-General in Council could not extend 
the local and personal jurisdiction of the High Court at 
Allahabad over the province of Oudh a supposition which 
seems to be an all fours with this case. For the reasons, I have 
. given, I cannot agree with this suggestion, high though its 
authority is. I dissent from it.with the less hesitation because 
I find that I am supported by the authority of Sir Henry Maine 
who in a Minute written on the 29th May 1866 (Minutes by Sir 
Henry Maine, 1862-1869 No. 45) seems to express exactly a 
contrary opinion to that of Sir Courteney Ilbert. The cons- 


truction of section 3 is apparently not immediately relevant to 


the point discussed in- the Minute; but, in describing the effect 


of that section, the writer divides it into three paragraphs, 
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marked by (a), (P) and (c) respectively, an arrangement I have 
copied above. He then proceeds: " under clause (a) the plainest 
case is an actual transfer of territory, as for example, the transfer 
of Behar to the jurisdiction of the High Court of the North- 
West. Under clause (4) the western part of'the Central 
Provinces might be wholly brought within the jurisdiction of 
the High Court of Bombay ... ...,"a suppositious case which 
resembles that put by Sir Courteney Ibert only in being on all 
fours with the present. This difference between two of the 
highest possible non-judicial authorities at least leaves me free 
to follow my own opinion as stated above. 

In conclusion, I have only to add that it seems that the 
Governor-General has at least twice acted on the assumption 
that he has the power that is now called in question as will be 
seen on a reference to notification No. 1203 dated the 23rd 
September, 1874, and published in the Jndia Gaxelfe of 26th 
September, 1874, giving the High Court of Allahabad juris- 
diction over a part of the East India Railway and its appurte- 
nances that lie partly in Central India and partly in the 
Central Provinces; and to notification No. 305, dated the 
18th February, 1901, and published in the Jadia Gasetts of the 
a3id February, 1901, giving this Court jurisdiction in parts of 
Sibsagar in Assam. 

I, therefore, hold that the notification of the Secretary 
of State giving this Court jurisdiction over Sambalpur was not 
ultra vires, that this Court can, therefore, exercise the same 
jurisdiction over Sambalpur that it can exercise over the rest 
of Bengal, and that we, therefore, have jurisdiction to heap this 
appeal. i 

On the merits of the case, the plaintiff sues for recovery of 
possession of a certain mouzah on the strength of a foreclosed 
mortgage granted by one Mussamat Bhamo. It is found that 
the plaintiff obtained a foreclosure decree in respect of the 
mortgage in a suit in which the defendant was a party. But it 
was suggested in the first place that it had not been proved that 
Bhamo was sole owner.of the mouzah. The lower appellate 
Court held that she was such owner because Bhamo had sued 
Satyabadi, the defendant's deceased brother, and it was found 
that Bhamo was the owner of the entire village. To that suit 
the defendant was not made a party being a minor, but it was 
said that Satyabadi was then joint with him, and the lower 
appellate Court accordingly held that the defendant was bound 
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by the decree. This finding may in terms be open to objection 
in the circumstances of the case, but the suit at least shows an 
assertion of title by Bhamo, and the Judge holds that a kewat 
of a settlement and copies of certain chowalas clearly prove 
that Bhamo was the sole owner of the village. Under these 
circumstances the findings of fact in the Court below are too 
strong for the defendant to succeed on this point. 

It is further argued that the foreclosure decree is not binding 
on the defendant, but he was a party to the suit and the validity 
of the mqrtgage was determined in his presence, though no 
decree was made against him on the ground that he had no 
interest in the property. Under the present circumstances, it is 
impossible to hold that he is not bound by the decree. 

The result is that this appeal is dismissed with costs. 

A Rule was issued in this case on the plaintiff to show 
cause why fhe delivery of possessioneshould not be stayed pend- 
ing the hearing of this appeal on certain terms, and pending the 
hearing of the Rule, delivery of possession was stayed. This Rule 
is now discharged. 

Mookerjee J.— This is an appeal from a decision of the 
District Judge of Sambalpur in an action for recovery of posse- 
ssion of land commenced by the plaintiffs respondents in the 
Court of the Subordinate Judge of Sambalpur. A decree has 
been made in favour of the plaintiffs by both the Courts below, 
the validity of which is questioned on behalf of the defendant, 
substantially, on the ground that the District Judge has mis- 
understood the legal effect of the decrees in two previous 
litigations. A prelininary objection istaken to the hearing of 
the appeal on behalf of the respondents. It is argued that the 
District of.Sambalpur is outside the territorial limits of the 
jurisdiction of this Court, inasmuch as proclamation No. 2833 
issued by the Governor-General in Council on the 1st of Septem- 
ber, 1905, which declared and appointed that the District of 
Sambalpur shall cease to form part of the Central Provinces and 
shall be subject to and included within the limits of the Bengal 
Division of the Presidency of Fort, William, is uira vires 
(Gazette of India, 2nd September, 1905, part I, page 636). The 
question raised is one of some novelty and of considerable impor- 
tance and requires careful consideration ; as it goes to the root of 
our jurisdiction, it must be decided before we can take cognizance 
of the appeal. * 

It is argued by the learned vakil for'the respondents that 
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the Governor-General in Council had no authority under Statute 
28 and 29, Vict. Ch. 15, to issue this proclamation so as to 
transfer a portion of the territory originaly comprised within 
the jurisdiction of the Court of the Judicial Commissioner of 
the Central Provinces and place it within the jurisdiction of the 
High Court, and in support of this position, reliance is placed 
upon a passage from a treatise on the Government of India by 
Sir Courteney Ibert (First Edition, 250, second Edition 246). 
The validity of this contention must be tested primarily by 
reference to the language of the statute to which I'have just 
réferred. 
The preamble to Statutes 28 and 29, Vict. Ch. 15, explains 
- among other things that the object of the statute "was to make 
further provision than is contained;in the Indian High Court's 
Act of 1861, (Statutes 24 and 25, Vict. c. 104), empowering the 
alteration from time to time of the local limits of the High 
Courts and for the exercise, in places beyond the limits of the 
Presidencies, places within and for which such High Courts 
are established, of jurisdictional powers conferred by Her 
Majesty’s Letters Patent on the High Courts. Section 2 of the 
Statute next repeals sections 10 and 18 of te High Court's Act, 
the former of which provided that the’ High Courts were to 
exercise the same jurisdiction ‘as the Supreme Courts, and the 
latter provided that the territorial limits of the jurisdiction of a 
High Court might be altered by an order in Council. Section 
3 of the Statute then authorizes the Governor-General in Council 
to alter the local limits of the jurisdiction of the High Courts. 
It provides that it shall be lawful for the Governor-General in 
Council, first, to transfer any territory or place from the jurisdic- 
tion of any other of the High Courts éstablished or to be 
established under the High Court's Act, secondly, to authorize 
and empower any High Court to exercise all or any portion of 
the jurisdiction and powers conferred or to be conferred on it by 
Her Majesty's Letters Patent within any such portions of Her 
Majesty’s dominions not included within the limits of the 
Presidency, place or places for which such High Court was 
established, as the Governor-General in Council may from time 
to time determine, and thirdly, to exercise any such jurisdiction 
in respect of Christian subjects of Her Majesty resident within 
the dominions of such of the Princes and States of India in 
alliance with Her Majesty as the Governor-General in Council 
may from time to time determine. The plain reading of the 
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third section ‘of the statute seems to me to be that it consists of 
three independent clauses. We were invited, however, by the 
learned vakil for the respondents to treat the first of these clauses 
alone as embracing the essence of the section and the remainder 
as merely consequential In my opinion, there is no foundation 
whatever for this argument. The first clause clearly contém- 
plates the transfer of any territory comprised within the jurisdic- 
tion of one High Court to the jurisdiction of any other High 
Court. As soon as such a transfer has been effected by an 
appropriate order made in terms of tbe section, the transfer 
would be operative in the sense that the High Court, within the 
jurisdiction, of which the new territory has been brought, would 
have power'and authority to exercise jurisdiction thereover. It 
would be etitirely superfluous to add a second clause for this 
purpose. In fact, upon a close examination of the second clause, 
it is obvfous that it is in no sense Subordinate or subservient to 
the first clause, and that its scope is entirely different. The 
second clause enables the Governor-General in Council by an 
appropriate order to bring within the jurisdiction of any High 
Court entirely or partially, a territory not originally comprised 
therein, because*such territory is not included within the limits 
of the Presidency place or places for which the High Court has 
already been established. Clearly, by no stretch of language 
can this be .regarded as a provision consequential to that con- 
tained in the first clause. This view is considerably strengthened 
if we examine for a moment the scope of the third clause, which 
empowers the Governor-General in Council to authorize a High 
Court to exercise its jurisdiction in respect of Christian subjects 
of Her Majesty resident within the dominions of allied Princes 
and States. Surely, this clause can in no event be treated ‘as 
consequentialto the first clause. It may well be asked then, 
' what is the foundation for the sugestion tbat the second clause 
is not independent of the first, but merely subordinate to it? 
Upon an examination then of all the provisions of the third 
section of the Statute, there does not appear to be any room for 
reasonable doubt that the Governor-General in Council has 
authority, not only to transfer any territory from the jurisdiction 
of one High Court to that of another, but also to place within 
the jurisdiction of any High Court, entirely or partially, territory 
not originally included therein, even though in the latter event 
such place was not part of the Presidency place'or places for 
“which the High Court had already been'established. I am fortified 
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in this view of the object and scope of section 3, by an examination 
of the repealed provisions of the Indian High Court's Act of 1861. 
I may point out that this mode of interpretation is perfectly 
legitimate and is supported by high authority : Zeydon's 
Case (1) It is well settled that, although a repealed statute 
has to be considered as if it had never existed, this does 
not prevent the Court from looking at a repealed Act in 
part materia ona question of construction : Ex. Copeland (a), 
nor can it be disputed that when the provisions of a statute, 
as to the scope of which there is room for reasonable doubt, 
have to be construed, reference may legitimately be made 
to the previous history of the law on the subject, as was 
done by the Judicial Committee in Jshuree Persad v. Lal 
Chutterbut (3) and Fames Brown v. Mclachlan (4). Iam not 
unmindful that it is only when the statute or its phraseology is 
ambiguous'and such as to admit of two meanings that a historical 
investigation of this kind is permissible : Queen v. Most (5), United 
States v. Chase (6) and, that, in any case, as observed by Lord 
Watson in Bradlaugh v. Clarke (7), it is an extremely hazardous 
proceeding to refer to provisions, which have been absolutely 
repealed, in order to ascertain what the Legislajure intended to 
enact in their room and stead. With these observations in view, 
if we turn for a moment to the provisions of sections 10 and 18 
of the Indian High Court's Act of 1861, what is the position? 
Section 10 defined the jurisdiction of the High Courts to be 
identical with that of the Supreme Courts. Section 18 then 
provided that it shall be lawful for Her Majesty from time to 
time, by order in Council to transfer any territory or place 
from the jurisdiction of one to the jurisdiction of any other of 
the High Courts established under the Act, and, generally to 
alter and determine the territorial limits of the jurisdiction of 
the said several Courts, as to Her Majesty with the advice of 
Her Privy Council may seem meet. "The reasonable construction 


' of this provision of the law seems to me to be thatthe territorial 


limits of the jurisdiction of any High Court might be altered by 
an order in Council. What then was the object which the 
Legislature had in view, when section 18 was replaced by sec- 
tions 3 and 4 of statutes 28 and 29, Vict. Ch: 15 ? There is 
nothing to indicate that the intention of the Legislature was to 
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restrict the exercise of the power of alteration of territorial 
limits of the jurisdiction of High Courts, only to cases of transfer 
of territory from one High Court to another. The intention, 
on the otber hand, seems to have been of an entirely different 
character, namely, to make an alteration of jurisdiction possible 
without the previous sanction of the Crown. Under section 18 
of the statute of 1861, the authority was vested in the Crown 
alone. Under the statute of 1865, the authority is vested in 
the Governor-General in Council, subject to the authority of 
the Crown to disallow any order made by the Governor-General 
in this behalf. If we accede to the contention of the respondents, 
the result would be that neither the Governor-General nor the 
Crown would have any authority to alter the jurisdiction of any 
High Court by inclusion of territory not comprised within the 
jurisdiction of a High Court. Such intention is undoubtedly 
not manifested by the language *of section 3 of the statute of 
1865, and in the absence of clear indication to the contrary, I 
would hesitate to support the inference that the object and 
effect of the statute of 1865 was to deprive the Crown of the 
authority which it possessed under the statute of 1861. I have 
not been able by an examination of the history of the working 
of the statute of 1861 or of the history of the legislation of 1865 
to lay any solid basis for the theory that mischief had resulted, 
because the Crown possessed practically unlimited powers of 
alteration of territorial limits of jurisdiction of High Courts and 
that it became consequently necessary to restrict those powers. 
I have tried to place myself in the place of the Legislature at 
the time of the enactment of the statute of 1865, and I have not 
been able to ascertain any historical facts which would justify 
me in the conclusion that the object of the legislation of 1865 
was to restrict the authority of the Crown : People v. Supervisors (1), 
United States v. Union (2). It follows consequently, that an 
examination of the language of the repealed sections of the 
statute of 1861 confirms the interpretation at which we arrive on 
an examination of the plain language of section 3 of the statute 
of 1865. Some stress must also be laid upon the circumstance 
that the construction, which I place upon the section, has hitherto 
been accepted as the true interpretation of the section, which 
has been on atleast two occasions similarly interpreted and 
applied by the Governor-General in Council. It is a, well-settled 
principle of interpretation that Courts in construing a statute will 


11) (1871) 48 N, Y. 130, (3) (1875) 91 U, B, 72, 
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give much weight to the interpretation put upon it at the time of, 
its enactment and since, by those whose duty it has been to cons- 
true, execute and apply it. I do not suggest for a moment that 
such interpretation has by any means controlling effect upon the 
Courts [Stuart v. Laird (1), United States v. Dixon (2)], such inter- 
pretation may, if occasion arises, have to be disregarded for 
cogent and persuasive reasons and in a clear case of error, a Court 
would without hesitation refuse to follow such construction. 
[Dame Evanturel v. Evanturel (3), United States v. Tanner (4), 
Greely v. Thompson (5)] In the present case, however, the 
language of section 3 of the statute, whether interpreted by 
itself, or in the light of the provisions of the repealed sections 
of the statute of 1861, or in view of the construction which has 
been placed upon it for a long series of years, does not lend any 
support to the contention of the respondents. 

Much reliance was placed,on behalf of the respondents upon 
the opinion of Sir Courteney Ilbert, who observes in section 104 
of his treatise on the Government of India that section 3 of the 
statute of 1865 only empowers the Governor-General in Council 
to make an order transferring any territory from tbe jurisdiction 
of one Court to the jurisdiction of another, ang that the effect of 
the second branch of the section is only to enable the Governor- 
General to authorize the Court to which such transfer has been 
made, to exercise its jurisdiction. With all deference to the opinion 
of so learned an author, I am unable in the present instance to 
adopt it as well founded, and I observe that Sir Courteney Ilbert 
puts forward his view with some apparent hesitation. On the ` 
other hand, it must not be overlooked that the authority of Sir 
Henry Maine is directly opposed to the view indicated by Sir Cour- 
teney Ilbert. Sir Henry Maine points out that the statute of 1865 
must be interpreted by reference to the two sections of the statute 
of 1861 which it repeals, and observes that it was plainly intended 
to enable the Governor-General in Council, subject to the veto of 
the Secretary of State, to do certain things by notification, which 


"under the repealed sections could only be done by the Crown. 


After reference to sections 10 and 18 of the statute of 1861, he 
next proceeds to analyse section 3 of the statute of 1865 as follows : 
“ Section 3 empowers the Governor-General in Council i 

(a) to transfer any territory or place from the jurisdiction 
of one to the jurisdiction of another High Court ; 


(1) (1806) 1 Cranch 399°. (8) (1889) L. B. 3 P. O. 402, 
(8) (1841) 18 Peter 161, (4) (1891) Mr U. B, 661, 
(5)(1850) 10 Howard 325, 
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(5) to authorize any High Court to exercise all or any 
portion of its jurisdiction and powers within any such portions 
of Her Majesty's Dominions in India not included within the 
Presidency or place for which such High Court was established, 
as the Governor-General in Council shall from time to time 
determine ; 

(c) to authorize any High Court, to exercise any such, 
that is, all or any part of its jurisdiction, in respect of Christian 
subjects of Her Majesty resident in such Native States, as the 
Governor-General in Council shall determine, 

Under clause (a), the plainest case is an actual transfer of 
territory, as for example, the transfer of Behar to the jurisdiction 
of the High Court of the North-West. 

Under clause (4), the Western part of the Central Provinces 
might be wholly brought within tpe jurisdiction of the High 
Court of Bombay, or, again, the High Court of Bombay might 
be empowered to exercise part of its jurisdiction over all or part 
of the Central Provinces, for example, its jurisdiction over 
European British subjects criminally charged or such matri- 
monial or testamentary jurisdiction as it now exercises over 
European British subjects in the Bombay Presidency beyond 
the limits of its Ordinary Original Jurisdiction. 

“Clause (c) is very large. Taking literally, it would allow us 
to give the High Court Appellate Civil Jurisdiction over Chris- 
tians in Native States ; but the use of the phrase “ Christian sub- 
jects” indicates what no doubt, was the real intention, namely, 
that the portion of jurisdiction meant to be exercised was that 
usually exercised extra-territorially, t.e., mátrimenial, testamentary 
and criminal jurisdictions. (Minutes ‘by Sir Henry Maine, 
No. 46 pages 82 to 86 of the Edition of 1889, and No. 45, 
pages 83 to 85 of the Edition of 1892). 

It is interesting to observe tbat one of the hypothetical cases 
mentioned by Sir Henry Maine is substantially identical with the 
case now before us, and in view of this exposition of the section 
from such an eminent jurist as Sir Henry Maine, I feel no doubt 
that the contention advanced by the respondents is not based on 
any solid foundation and must be overruled. The appeal there- 
fore, must be considered on the merits. . 

As regards the merits of the case, the decision of the District 
Judge is attacked on two grounds, namely, first, that the decree 
in a previous litigation to which the present appellant was not 
a party ought not to have been treated as binding upon him, and 


THE OALOUTTA LAW JOURNAL. [Vor. VII. 


secondly, that a decree in another litigation to which thé appel- 
lant was a‘ party, but in which no relief was awarded as against 
him ought not to have been treated as binding upon him. To 
test the accuracy of these contentions, it is necessary to explain 
that the property in dispute is a village which the plaintiffs allege 
belonged to a Jady named Bhamo from whom they claim to have ` 
derived title under a foreclosure decree. The defendant, on the 
other hand, claims title to the property on the basis that it was 
owned by Samo, the second husband of Bhamo. The question, 
therefore, to whom the property belonged, ultimately reduces 
itself to one of fact. The District Judge, however, it is said, has 
based his conclusion upon the question of title partially on a 
decree in a previous suit between tbe brother of the appellant 
and Bhamo, in which Bhamo successfully asserted her title. That 
decree is obviously not binding upon the defendant who was not 
a party to that litigation, nof can it be suggested with* any show 
of reason that his brother was a party to that suit in a repre- 
sentative capacity. If the decision of the District Judge had 
been based on this decree, it would consequently have been 
necessary to remand the case. The judgment shows, however, 
that his conclusion was based upon evidehce, independent of 
this decree, vis., evidence of possession and settlement papers. 
Under these circumstances, it is unnecessary to remand the case : 
Womes Chunder v. Chandee Churn (1). The present case in fact 
is in one sense much stronger, because there can be no doubt 
that, although the decree is not binding upon the defendant, 
it is admissible in evidence as against him, as an instance of a 
litigation in which the right now in controversy was successfully , 
asserted by the predecessor of the plaintiffs against a member of 
the family to which the defendant belobged [Ramranjan v. 
Ramtnarayan (2), Bitto v. Kesho (3), Dinomori v. Brojomohini (4). . 
I must hold, therefore, that the finding of the District Judge upon 
the question of title to the village cannot be successfully 
challenged. . : 

The second ground upon which the judgment of the Court 
below is attacked, is that, the decree in the foreclosure suit 
obtained by the plaintiffs against Bhamo is not binding upon the 
defendant. It is to be observed, however, that the defendant 
was a party to that litigation, the genuineness of the mortgage 
was established in his presence, but no relief was awarded as 


(1) (1881) 1. L. B. 7 Ondo, 293, (8) (1898) 24 L A, 10. x 
(2) (1894) 29 . A (0, (4) (1901) 3P T. 4. 94, v 
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- against him, because it was alleged that he had no interest in the 
equity of redemption. Under these circumstances, it is difficult 
to say that the decree is not binding upon him. If he had con- 
tended in that litigation that he was interested in the equity of 
redemption, a liability would have beem imposed upon him 
under the decree. He escaped liability on the ground that he 
had no interest in the equity of redemption. He now seeks to 
make out that it was he who was intereeted in the property and 
not the mortgagor Bhamo. In this state of facts, it is impossible 
for him to avoid the effect of the decree, which was passed in 
his presence against the mortgagor [Nilkant Banerji v. Suresh 
Chandra Mullick (1), Bhaja Chowdhury v. Chunilal (2)) In 
any event, if the finding upon the question of the title of 
Bhamo to the village cannot be successfully challenged on this 
appeal, the foreclosure decree obtained in the presence of the 
defendant in the mortgage suit is a gufficient foundation for the 
.title of the plaintiffs to entitle them to a decree for ejectment 
as against the appellants. Neither of the grounds, therefore, 
upon which the judgment is sought to be assailed can be success- 
fully maintained. 

The appeal, gonsequently, fails and must be dismissed with 
costs. 

The Rule fora stay of proceedings pending appeal is dis- 
‘charged ; but no order is made as to costs. 


A. T. M. Appeal dismissed. 
“(1) (1888) L L. B. 12 Calo. 414 (428). (2) (1908) 5 C I. J. 95, 108, 
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Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
RAJA SATRUGHAN DEO DHABAL AND ANOTHER 


U 


RAJA JAGADISH CHANDRA DEO DHABAL.* 


Ohota Nagpore Excwmberod Estates Ao (VI ef 1870, B.C.), See. 8 (8) Co), 
—Contract by ypersen subsequently deolerod to be owner of JHmowmnberod 
Eatate—Bubsoquent withdrawal of encumbrance—Recival ef calidity— 
Barring of pending svits—' Debts and liabilition! moaning of. : 

A contract, entered into by a person who is subsequently declared to be 
the heft of a deceased person whose estate had bean at the time of the contract 
taken charge of under the Encumbered Estates Act, is void as such person had 

no competenay to contract, g 

Even though at the time of the execution of the contreot he had not been 
declared to be the heir, yet as sdbn as he was found to be the heir, he beoame 
hetr from the time of the devolution of the estate, which was admittedly prior 
to the execution of the oontract and such contraot became void for want of 
capacity to contract, ` 

On the release of the estate from the operation of the Acts, the validity of 
the contract could not be revived as it was abeolutely void. 

While the suit was pending tho estate was taken tharge of for the second 

time and the suit therefore became barred. E 

It does not matter, if the particular liability has not been mentioned in the 
the appliostion under the Act, as ‘debts and liabilities in section 8, mean ‘all 
debts and liabilities of the holder of the estate taken charge of other than debts 

or liabilities incurred to Government’, a 

Kamothar Prasad v. Shikhan Narain (1), and Jagadis Chandra Deo 
Dhabal v. Satrughan Deo Dhabal (2) followed. 


Appeal by the Defendants. `~ ° 

Buit for specific performance of a contract. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose, Babus Ram Churn Mitter and ores 
Chandra Roy for the Appellants. 


-- Babu Pravash Chandra Mitter for the Respondent. 


C. A. V, 
The following Judgment was delivered : 


These are two appeals'in the same case. 
They arise out of a suit brought by the plaintiff against the 
defendant Raja Satrughan Deo Dhabal to enforce specific 


p Original 
of Babu Srishe Ohandra Mypkherjee, Bub-Judge of Midnapore, and his successor 
fn offic, dated the 14th December, 1908. 


(1) (1898) L L. B. 20 Calo. 609. (2) (1906) I. L. B. 88 Calo. 1085, 


Vor. VII.) HIGH OOURT. 


performance of a contract, as well as for compensation for its 
breach. The estate of the defendant has been taken charge 
under the Encumbered Estates Act (VI of 1876 B. C.) and the 
Deputy Commissioner of Singhbhum has been appointed 
manager of his estate. 

. Appeal No. 85 of 1906 is against an order of the Subordinate 
Judge of Midnapore, dated the 14th December 1905, giving the 
plaintiff a decree in the suit. Appeal No. 1or of 1906 is 
against an order of the 2nd Subordinate Judge of Midnapore, 
refusing under section 108, Civil Procedure Code, to set aside the 
decree of his predecessor of the 14th December 1905, which it 
was alleged was an ex parte decree passed in the absence of the 
defendant. 

The grounds urged in the two pees are (1) that the 
Subordinate Judge of Midnapore had no jurisdiction to decree 
damages against the defendant, who does not reside in the 
District of Midnapore ; (2) that, at the time of the contract, the 
defendant was incompetent to enter into any contract, as the 
estate of the last holder whose heir he is had then been taken 
charge of under the Chota Nagpore Encumbered Estates Act; 
(3y that the defendants’ estate has now again been taken under 
management under the Act, so the suit is barred, and in any 
case the Deputy Commissioner, the manager of the estate, 
ghould have been made a party; (4) that the whole considera- 
tion for the contract did not pass ; and (5) that the defendant 
should have been given time to defend the suit. 

The first of these pleas, we consider, fails, for though the 
defendant may reside outside the jurisdiction of the Subordinate 
Judge of Midnapur, the contract was entered into and the cause 
of action arose within the limits of his jurisdiction. 

It would seem to us, however, that the appellant’s 2nd and 
ard pleas must prevail. The contract was entered inta with the 
the plaintiff's father on the 7th April 1893, when the defendant 
was litigating to prove his right as heir'to the estate of Ram 
Chandra Dhal, and when the said estate had been taken charge 
of under the Encumbered Estates Act., It had been taker charge 
of in July 1886. It was not released from management till the 27th 
August 1899. It was again taken charge of under the same’ Act 
on the 22nd August 1905, that is, shortly after the institution of 
this suit, which was brought on the 24th February 1905. The 
Deputy Commissioner was then appointed inanager of the estate. 
Hence the defendant contends that undér section 3 (3) (c) of 
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the Act, as he has now been adjudged the heir to Ram Chandra 
Dhal who died in 1887, he was at the time of the execution of 
the contract incapable of contracting, and secondly, when the 
estate again was taken charge of on the 22nd August 1905, the 
present suit, then pefiding, became barred. 

The respondent, on the other hand, urges that, at the time 
when the contract was entered into, the defendant was neither 
the holder of the estate of Ram Chandra Dhal, nor his heir, and 
thisis the view taken by the Subordinate Judge. He urges 
secondly, that the suit relates to properties outside Chota Nagpore 
and that it is only properties within the limits of Chota Nagpore 
that can be affected by the order declaring the estate to be taken 
charge of under the Act. Further, it is said the debt or liability 
contracted by the defendant is not one of the debts and liabilities 
specified in the written application, which led to the estate being 
taken charge of in 1905. œ 

It seems to us, however, that though the defendant at the 
time he entered into the contract, had not been declared the heir 
to the estate of Ram Chandra Dhal, yet as soon as he was found 
to be the heir, he became heir from the time of the devolution 
of the estate, which was admittedly anterios to the execution of 
the contract. Though it may not be certain who at any particular 
time is the holder of an estate or who is the heir to a deceased 
person, there must always in the eye of the law be a holder of 
anestate and an heir to a deceased, so, when the defendants 
rights were declared, they related back to the time of the death 
of Ram Chandra Dhal and the contract entered into by him 
became void for want of capacity on his part to contract. , 

The Subordinate Judge considers that when.the estate 
became released from management, the centract revived. He 
says: " But the cessation of power to contract lasted so long 
as the management of the estate under the Act continued, f.e., 
it was a mere suspension of the power to contract at the 
most. But it can not be the intention of the law tbat, after the 
management is withdrawn, any person should be allowed to 
avoid his own. contract and so defraud dond fide creditors.” We 
think, however, that the intention of the Act was to render the 
holder of an estate so taken charge of entirely incapable of 
contracting, and that a void contract cannot be revived. The 
case of Gregson v. Udoy Aditya Deb (1), has been cited to us 


.but that bas no application, because it is not alleged in this case 


(1) 11889) I, L. R. 17 Cale, 228. 
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that the defendant, after ceasing to be in a state of disability, 
took up and carried on transactions’ commenced while he was 
under disability in such a way as to bind himself as to the whole. 

Again, when the estate was taken charge of under the 
Encumbered Estates Act for the second time, all pending suits, 
and the present suit was then a pending suit, became barred, and 
the Subordinate Judge ceased to have jurisdiction. It would 
seem to be immaterial where the immovable property sought to 
be affected is situate, or whether the debt, payment of which is 
sought for or the liability it is prayed to have declared, is 
specified in the application under the Encumbered Estates Act 
or not, for the words " debts and libilities " in section 3 (1) of 
the Act have been interpreted in Kameshar Prasad v. Bhikhan 
Narain (1) and in Jagadis Chandra Deo Dhabal v. Satrughan 
Deo Dhabal, (2), as meaning " all debts and liabilities” of the 
holders of the estate taken change of, other than debts due or 
liabilities incurred to Government. à 

We must, therefore, decree appeal No. 85 of 1906, which we do 
with costs. It is unnecessary to decide appeal No. 101 of 1906, 
which is dismissed, but without costs. 


N. K. B. ° Appeal No. 85 allowed. 
(1) (1805) L L. R, 20 Calc. 609. (3) (1906) L L. B. 38 Calo, 1085, 


Before Mr. Fustice Stephen and Mr. Fustice Mookeryes. 
HARISH CHANDRA MANDAL 


v. 


JAGABANDHU DUTT AND orHERS.* 


Morigage docrec— Keocwtion —Power af svoouting Court—Trangfer of Property 
Ast (IV of 1882), Seo. 88 — Adjusimeni—Eaeuiry ixto—Civil Procedure 
Code (Act XIV ef 1889), Seca, 944, 258. 

The powers of the Court which is called upon to execute a mortgage deareo 
are not confined within the four corners of the rules framed under section 104 
of the Transfer of Property Act. 

If an adjustment is‘ pleaded, it raises a question relating to the execution 
or satisfaction, partial or otherwise, of the decree and the Oourt must enquire 
and determine how muoh is due and realigable under the decree at the time 
execution is sought. 

The mortgagor may redeem at any time after the passing of the decree 
under section 80 of the Aot before the actual sale and the Court has Jurisdiction 
to investigate whether the deoree has or has not been adjusted wholly or in part. 


* Appeal from Appellate Order No. 89 of 1907 agains? the decision of 


E District Judge of Birbhoom, dated 7th January 1907, affirming 
at at Ba  purgadas Chakra varii, Munsiff, Rampore. Hat, dat dated 4th Septem. 
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Bibijan Bibee v. Sachi Bawah (1) applied. 
Quaere: Whether section $58 of the Civil Procedure Code being not men- 
tioned in the Rules framed by the High Court, applies to proceedings In execu 
ef a mortgage decree. $ i 3 
Kodar Nath v. Kalı Ohn (2) not followed. 


Appeal by the Opposite Party, Decree-holder. 
Proceedings in execution of a mortgage decree. 


The material facts and arguments appear from the judgments. 
Babu Nalini Ranjan Chatterji for the Appellant. 
` Babu Siva Prasanna Bhattacharjee for the Respondents. 
- C. A. V, 
The following judgments were delivered : 
J.—This is an appeal against the dismissal by the 
District Judge of Birbhoom of an appeal against an order by a 
Munsiff ordering an adjustment under sections 244, 258 of the 
Code of Civil Procedure. The facts are simple. The appellant 
before us was decree-holder in a mortgage suit brought against 
the respondent who was mortgagor. The suit had proceeded as 
far as the making an order absolute for sale under section 89 of 
the Transfer of Property Act, but no sale had actually been 
made, when the decree-holder accepted two sims of Rs. -39 and 
Rs. 136 from the mortgagor on the terms he would give up his 
claims for compound interest and-sum of Rs. 80 in addition. 
The only point raised in the Court below was that mo order could 
be made under those portions of the Civil Procedure Code that 
are not embodied in the Transfer of Property Act by means of 
rules under section 104. 
In this Court the appellant contends that the decree having 
been made absolute under section 89 of the Transfer of Property 
Act the only way in which a legal effect could be given tq the 


'payment of money in respect of debt on which the decree was 


founded was by a certified payment or adjustment under section. 
258 of the Code, and that the authorities show that this sectiom 
does not apply to such a decree. j 

The first part of this contention seems to me unsound, It 


. has been laid down by a'Full Bench of this Court in Bibian 


Bibi v. Sachi Bewak (1) that a mortgagor does not lose his right 
to redéem when an order for sale is made absolute under section 
89,. Transfer of Property Act, but retains it till the sale ‘has 
actually taken place. Jf he can redeem in full, there seems to be 


(1) (1904) T. L. B. 81 Calo, 808. (3) (1808) I, L. R, 25 Calo, 708, — 
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no reason why he should not redeem in part. It may be that the 
account taken under section 86 cannot be re-opened ; but there 
is nothing in the Act to prevent the exercise of the Court's 
equitable powers to make allowance on the basis of the account 
for any payment made by the mortgagee ‘while it is still open to 
him to make such-a payment. If this is so, the Munsiff had 
power to make the order in this case irrespectively of sections 244 
and 258 of the Code; and it becomes unnecessary for me 
to consider the question whether the present order can be 
supported under these sections which are not embodied in the 
Rules made under section 104, Transfer of Property Act. I need 
not, therefore, discuss the authorities that have been quoted 
before us to show the effect to be given to the provision of the 
Code in the application of the Act. Though the order in the 
Court below is correct it must not be taken that I approve of the 
reasons there given. The appeal is dismissed with costs. 

We assess the hearing fee at three gold mohurs. 

Mookerjoe J.—This is an appeal from an order made in 
the course of a proceeding for the enforcement of a mortgage 
decree. The question in controversy between the parties was 
as to the amount fpr the realization of which the decree-holder 
was entitled to take out execution. It was alleged on behalf of 
the judgment-debtors that in the course of a previous execution 
some payments had been made in partial satisfaction of the decree 
and that the “parties had come to an adjustment under which 
the decree-holder had agreed to give up his claim for compound 
interest and to allow a certain remission. It has been found by 
the Courts below that the adjustment alleged by the judgment- 
debtors is established by the evidence and this finding is not 
challenged before this Court. But it is argued that the Courts 
below had no jurisdiction to deal with the matter of adjustment 
inasmuch as section 258, Code of Civil Procedure, has not been 
made applicable to execution proceedings on the basis of mortgage 
decrees by the rules framed by this Court under section 104 of 
the Transfer of Property Act. This contention which has been 
overruled by the Courts below is sought to be supported by à 
reference to the decision of this Court jn the cases of Kedar 
Nath v. Kali Churn (1), and Shyam Kishen v. Sunder Koer (2). 
It is broadly contended that as section 258, Code of Civil 
Procedure, is not mentioned in the rules framed by the "High 
Court, it is not applicable to proceedings in execution of a 

(1) (1898) T. L. B, 25 Calo. 708. (8) (1904) L L. R, 81 Galo. 378, 
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mortgage decree and that consequently the Court has no power 
to deal with the question of adjustment alleged by the judgment- 
debtors. There may perhaps be some expressions in the judg- 
ment of this Court in the case of Kedar Nath v. Kali Churn (1), 
which may lend som apparent support to the argument, but in 
my opinion the contention is unfounded. It is conceded by the 
learned vakil for the appellant that if his contention is carried to 
its legitimate conclusion he would not be entitled to be heard 
before this Court at all ; for section 244, Civil Procedure Code, is 
not one of the sections mentioned in the rules and unless the 
order of which the appellant complains is treated as one made 
under that section, the appeal is incompetent. It is not 
necessary for the purposes of the present appeal to consider the 
scope of section 104 of the Transfer of Property Act or the effect 
of the rules framed thereunder. Upon this point there. has 
been some difference of judicial opinion (see Malltkarjunadn 
Setti v, Lingamurit Pantulu (2), and Kedar Nath v. Kali Churn (1). 
It is quite clear, however, that the powers of the Court 
which is called upon to execute a mortgage decree are not 
confined within the four corners of ihe rules framed under 
section 104 of the Transfer of Property Act. As explained in 
Dakshina Mohan v. Basumatt Debt (3), section 104 is an 
enabling section and the rules made by the High Court under 
the provisions of that section do not limit the applicability of the 
provisions of the Code of Civil Procedure as regards sales held in- 
execution of mortgage decrees. It may be pointed out that the 
contrary view put forward on behalf of the appellant would lead 
to the anomaly that as rules were not framed till 1892, that is, 
more than 10 years after the Transfer of Property Act had been 
passed, there could not have been in the interval any execution 
of mortgage decrees. Much stress was laid on behalf-of the 
appellant upon the decision of this Court in the case of Hatem 
Ali Khundkar v. Abdul Gafur Khan (4), in which the learned 
Judges appear to have expressed an opinion that section 258, 
Civil Procedure Code, is not applicable to application under 
section 89 of the Transfer of Property Act. Upon closer 
examination however, it is plain that the decision relied upon is 
of no assistance to the áppellant. The learned Judges held that 
the execution Court has full power to ascertain what balance of 
the mortgage-debt is really oütstanding at the time of the 


(1) (1808) I. L, B '35 Calo. 708. (8) (1000) 40. W. N. 474. 
(3) (1903) T. L. R. 25 Mad, 344 at 271. (4) (1808) 8 O. W. N. 108 
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application and to make the order absolute for the realization of 
that amount only. It seems to me to be obvious that a Court 
which is competent to execute a mortgage decree is not only 
competent but that it.is also its duty to determine how much 
is due and realisable under the decres at the time when execu- 
tion is sought. If an adjustment is pleaded it raises a question 
relating to the execution or satisfaction, partial or otherwise, of 
the decree and no intelligible principle has been suggested why 
the powers of the execution Court should be deemed to be so 
restricted as not to cover an enquiry of this description. As pointed 
out by this Court in the case of Zibran Bibi v. Sachi Bewa (1), 
a mortgagor has the right to redeem at any time until the sale of 
the mortgaged property has been completed and section 89 of the 
Transfer of Property Act does not prohibit the exercise of such 
right after the passing of an order absolute for sale and before 
the sale under such order has really taken place. If so, it is 
indisputable that the Court is competent after the order absolute 
has been made and before the sale actually takes place, to 
investigate whether the decree has or has not been adjusted in 
whole or in part. It follows, therefore, that whether section 258 
of the Code of Civil, Procedure be or be not treated as applicable 
to proceedings iü execution of mortgage decrees, it was quite 
competent to, the Courts below to deal with the matter of 
adjustment under section 89 of the Transfer of Property Act 
and section 244 ofthe Code. [Ram Kamlessurt v. Sukhan (2).] 
In this view of the matter the decision of the Courts below is 
manifestly right and ought to be affirmed. i 


N. K. p. Appeal dismissed. 


(1) (1904) L L. R. 81 Calo. 808. t2) (1903) 7 O. W. N. 172, 
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Before Mr. Fustice Mitra and Mr. Vustice Casperss. 
RAJANI KUMAR DAS AND OTHERS 


v 


GOUR KISHORE SAHA anp orHERBs.* 


Transfor ef Property Aot (IV of 1888), Boo. 53— Dafeating or delaying creditore 
—Oonsiderations for transfor separa ble—7If ‘whole transfer ceid — Owns of 
groof — Prima fasies caso— Woahnass of adcersaty's oso, 

A transfer of property, the considerations for which are separable, part 
being for valuable consideration and part for the intention to defeat or delay 
other creditors, is valid and enforoeable with regard to the part which is for 
valuable consideration, ] 

A mortgage was executed for a total sum of Ha 8,500. It was found that 
Ra. 4,858 was actually advanced by the mortgagess, the evidence as to the 
balance Rs. 8,647 was extremely suspicious and seemed to'be for the purpose 
of delaying another creditor who had obtained a decree on a AetoMita, © 

" Held, there ought to bea mortgage deoree on the footing of Rs, 4,848 being 

the principal money secured. e 7 

Ishan Chandra Das Sarkar v. Bishu Sheikh (1) and Narayana Puttar v. 
Vireraghacam (2) followed. ; 

“ The party on whom the onus of proof lies must in order to succeed estab- 
lish at least a prime facie case. He cannot on failure todo so take advantage 
of the weakness of his adversary’s case. 


Appeal by the Defendanta, * 

Buit upon a mortgage bond. 

The facts and arguments appear sufficiently from the judg- 
ment. . j 

Mr. Casperss, Babus Baikuntha Nath Das and Gunada 
Charan Sen for the Appellants. 

Babus Nilmadkub Bose, Golap Chandra Sarkar and Sarat 
-Chandra Dutt for the Respondents. 


C. A. V. 
The judgment of the Court was delivefed by 


Mitra J.— This is an appeal in an action to recover Rs. 8,500 
on a mortgage bond, dated the 18th March 1901. The plaintiffs, 
who carry on business at Ramchandrapur in District Tipperah 
by the name and style of " Kebal Krishna Mohon Raj Krishna 
Shaha” are the mortgagees; the Deb defendants (except the 
minor, Bipin Behary Deb, who has been exonerated, by -the 
lower Court, from liability ‘under: the mortgage) are the mort- 
gagors, and the Dass defendants, t.e. defendants Nos. 6, 7 and 8, 


* Appeal «from Decree No, 288 of 1905 the decision of. Babu 
Jogendra Nath M ub-Judge, Tippera, dated the 18th March 1908, 


(1) (1897) 1. L, R. H Galo, 825. (2) (1899) L L. R. B Mad, 184. 
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are attaching creditors of the mortgaged premises under a decree. 


obtained by them against the Deb defendants. The Deb defen- 
dants carry on business at Ramchandrapur and Brahmanberia, 
in brass and bellmetal utensils, and they used to purchase such 
utensils on credit from the firm of the plaintiffs as well as the firm 
of the Dass defendants which was established at Brahmanberia. 

i The business of the plaintiffs at Brahmanberia, which was 
called ó&asan karbar, was closed in the year 1304 B. S. and the 
accounts as they were adjusted at the end of that year shewed 
that the Deb defendants were indebted to the plaintiffs in the 
sum of Rs, 2,004-4-6-1. It appears thatthe adjusted accounts 
were duly signed by these defendants. Aatchittas for this sum 
were also duly signed by these defendants, in acknowledgment of 
their debt, in the succeeding years 1305 and 1306 B. S. On the 
sth Chaitra 1307 B.S, the plaintiffs gave up their claim for 
annas 4-6-1, and a finally adjusted account was signed by the 
Deb defendants showing a debt of Rs. 2,004. : 

The Ramchandrapur accounts of the plaintiffs with the Deb 
defendants were also duly adjusted in successive years, and on 


the sth Chaitra 1307, B. S. the amount payable by the Deb. 


defendants to the plaintiffs was found to be Rs. 2,849. The 
Subordinate Judge has found, and we agree with him that, on 
the sth Chaitra 1307, B. S., which corresponds with the 18th 
March 1901, the Deb defendants were indebted to the plaintiffs 
in the sum of R$. 4,853 being the total of Rs. 2,004 and 2,849. 
The mortgage bond in suit covers this sum together with another 
sum of Rs. 3,647 which, it is alleged, was advanced in cash .by 
the plaintiffs to the mortgagors on the execution of the mortgage. 
We, however, have very grave doubts as to the actual advance 
of the latter sum. . 

The story told on the side of the plaintiffs is that the Deb 
defendants asked for and obtained, this loan of Rs. 3,647 to enable 
them to pay certain sums to some of their other creditors and 
that they executed the mortgage bond in suit for the total sum 
of Rs. 8,500 se. Rs. 4,853 and Rs. 3,647. They say that, out of the 
latter item Rs. 1,500 went towards the satisfaction of the debt 
due to the Das defendants, in respect of another of their firms, 
and that Rs. 500 and Rs. 800 were “paid, respectively, to Durga 
Charan and Ram Narayan. The evidence, however, as regards 
these payments is meagre and unsatisfactory. Durga Charan 
and Ram Narayan have not been called, nane of the Deb defen- 
dants have been examined, and no attempt has been. made . to 
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produce their books or the books of the creditors showing these 
or any payments made, The plaintiff Ram Kanie Shaha did 
not himself see any of these payments being made and we can- 
not place full reliance on the testimony of the Gomastha Guru 
Charan Shaha. The payments, if they had really been made 
were capable of very satisfactory proof, but such proof is wanting. 
The defendants, it is true, might have rebutted the testimony of 
Guru Charan by examining Brindaban Chandra Shaha,- but 
though the weakness of the evidence for 'the Das defendants 
might afford some strength to the plaintiffs, the evidence on the 
side of the latter is too weak for even a prima facie case, and 


.the plaintiffs cannot legitimately derive advantage from the 


shortcomings of their adversaries. Even if Brindaban Chandra 
did receive Rs. 1,500 from the Deb defendants after the execution 
of the mortgage, there would be nothing to show that this sum 
was a part of Rs. 3,647 covered by the mortgage. It is not the 
case of the plaintiffs that they themselves made any payment 
to Brindaban. The payments of Rs. 1,500, Rs. 500, and Rs. 800, 
to the other creditors of the Deb defendants have not at all been 
proved. . 

In the absence of proof of appropriation by payment to 
creditors of either the whole or part of the sum of Rs. 3,647, 
the plaintiffs must fall back on their own books and the oral 
testimony of their witnesses. We, however, are unable to accept 
the books produced in Court as books kept ín the ordinary 
course of business. Shib Chandra Shaha, who gave his testimony 
in the Lower Court and who, under our directions, has been 
examined in this Court, also, to clear up, if possible, certain 
doubtful matters in the account books, has admitted intérpola- 
tions in the books. He has also failed to explain suspicious 


entries to which our attention was drawn by the learned counsel 


for the appellants. It is very doubtful, on their books, whether 
the plaintiffs, were in a position on the 18th March 1901, to pay 
to the Deb defendants Rs. 3,647 in cash. The accounts admittedly 
were kept in an unusual and akward way, and the corroboration 
that they could have afforded to the oral testimony is wanting. 
It seems to us that the books, instead of affording corroboration, 
throw discredit on the transaction. 

The oral testimony, consisting of the depositions of the 
plaintiff Ram Kanie Shaha and some of his assistants, is interested 
and unconvincing. Kali Kamal Chakravarti, on whom the lower 
Court has placed considerable reliance as an independent witness, 
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came to the scene of the mortgage transaction by mere chance, 
and he contradicts the other witnesses on material points. 

The probabilities, also, are against the case made by the 
plaintiffs. The Deb defendants were largely indebted at the 
time, and their business was not in a satisfactory condition. On 
the 21st Falgoon 1306, corresponding with the 4th March 1900, 
they executed a Aatchitia in favour of the Das defendants 
admitting a debt of Rs. 5,482-9-10.. They failed to pay this debt 
indue time, and it was outstanding on the 18th March 1901. 
Their immovable properties were not of any considerable value. 
The plaintiffs themselves were their creditors and the debts due 
to them were annually increasing. No part of the sum of 
Rs. 2,004-4-6-1 due on the Brahmanberia account had been paid 
within three years. The mortgage had evidently been in 
contemplation for sometime before the transaction actually took 
place. The stamp for the deed was purchased on the 19th 
: February, and, though it was executed on the 18th March, the 
document was not presented for registration until the 2nd May 
1907. The deed makes the account covered by it repayable in 
six months. The case of an advance of a large sum of money 
to debtors, who were on the verge of bankruptcy, in the circums- 
tances we have stated, wears an air of improbability. The 
meagreness and untrustworthy character of the evidence ad: 
duced to prove payment is not redeemed by any natural feature 
in the transáction, and, on the other hand, the patent impro- 
bability of the story costs additional discredit on it. We. cannot, 
therefore, accept the finding of the Subordinate Judge on this 
point. 

“The conclusion we arrive at is that the real consideration 
for the mortgage was the orignial sum of Rs. 4,853 and that the 
item of Rs. 3,647 alleged to have been advanced on the 18th 
March 1901 was not actually advanced and that the entry to 
that effect in the books of the plaintiffs is fictitious. 

It might be that there was a secret understanding between 
the mortgagors and the mortgagees that the sum of Rs. 3,647 
would be retained by tbe latter as security for subsequent tran- 
sactions or for payment to other creditors if the necessity 
arose. Such a case, however, was not attempted to be made. The 
case put forward is that payment was actually made simul- 
taneously with the execution of the mortgage bond. "There was 
thus a partial failure of consideration. ° 

We have next to consider whether we should give tbe 
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plaintiffs a decree on the footing of the mortgage being really 
one for Rs. 4,853, and direct a sale of the mortgaged premises 
as against all the defendants ; thus giving the plaintiff a preference 
over the claim of the Das defendants, or dismiss the suit so far 
as it based on the mortgage. 

The Das defendants instituted a suit on their Aatchitta 
about the time the mortgage was registered. That suit was 
numbered 448 of 1901, The suit was contested by the debtors, 
the Deb defendants. They failed in their opposition and a 
decree was made on the 18th December 1903. The debtors ap- 
pealed to this Court but unsuccessfully. The Das defendants 
in the meantime executed their decree. The plaintiffs waited 
until then, notwithstanding that the mortgage money was due in 
1901. They instituted the present suit on the 23rd February 
1905. These are circumstances of grave suspicion and raise 
doubts as to the bonafides gf the entire mortgage transaction. 
Did the plantiffs enter into a covinous agreement with the Deb 
defendants to delay or defeat the creditors of the latter includ- 
ing their creditors the Das defendants and does the case 
come within section 53 of the "Transfer of Property Act 
(IV of 1882) which follows. the Statute 1i3,Eliz C. 5. The 
peculiarity in the present case is that the consideration for 
the mortgage was partly valuable. The case dose not come 
within the scope of the Bankruptcy Law and no question of 
undue preference directly arises. : 

Section 53 of the Transfer of Property Act enacts that every 
transfer of immovable property made with intent to defraud 
prior or subsequent transferees thereof for ‘consideration or to 
defeat or delay the creditors of the transferor, is voidable at the 
option of any person so defrauded, defeated, or delayed. The 
section, however, saves the rights of transferees in good faith and 
for consideration. The section, also says that when a Transfer 
which has the effect of defrauding, defeating or delaying creditors 
is made “ gratuitously or for a grossly inadequate consideration,” 
the intention to defraud, defeat or delay may be presumed. A 
contrary presumption would necessarily arise if the consideration 
is meritorious or valuable. In Copis v. Middleton (1), Sir 
Thomas Phemer, Vice-Chancellor, observed, with reference to the 
Act of Elizabeth.—“ A conveyance, therefore, to be affected by 
the Act, must be shown to be feigned, covinous and fraudulent 
and made with an intent to delay, hinder or defraud creditors.” 

(1) (1818) 3 Madd.-410; 17 B, B. QUG.-. - 
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In re ¥honson Golden v. Gillam (1), Fry J., said: “The fact OTIL. 
that that there is valuable consideration shows at once that there 1908. 
may be purposes in the transaction other than the defeating and — Rajani Kumar Das 
delaying creditors and renders the case, therefore, of those who y. * 
contest the deed more difficult. This was also the view adopted Soe Eee ADM: 
in Harman v. Richards (2), in which Lord Justice Turner Mitra, J. 
observed :— Those who undertake to impeach for mala fides n 
a deed which has been executed for a valuable consideration have, 
I think, a task of great difficulty to discharge. [See also Holmes 
v. Penny (3), Freeman v, Pope (4)]. 
It has not been shewn by any evidence which may be.said to 
be cogent that the transaction of mortgage between the plaintiff 
and the Deb defendants was entirely fraudulent or for a grossly 
inadequate consideration and was intended only to defeat or 
delay the realisation of the dues of the Das defendants. If 
the considerations for the mortgage (we use the plural number, 
to indicate the two different sums which make up Rs. 8,500), 
could not be separated from each other, there would be good 
grounds for holding that the transfer evidenced by the deed was 
fraudulent. In that case the failure of consideration to the extent 
of Rs. 3,647, taken with the other proved facts would lead to a 
reasonable conclusion that the mortgages intended to keep the 
mortgagors to defeat the realisation of the debt covered by the 
hatchjtta in favour of the Das defendants. Such conduct on 
the part of the mórtgagees and mortgagors would lead to the 
inference that they were acting in collusion. ` 
We think, however, in the absence of direct authority on 
- the point that the two parte of the consideration stated in the 
mortgage are separable and that effect may be given to the 
instrument to the amount of the consideration that was valuable. 
. To that extent, the transaction cannot be regarded as fraudulent. 
The mortgagors did not with reference to the sum of Rs. 4,583 
do any act not warranted by law to the prejudice of the Das 
defendants. Their action might be crafty and deceitful in one 
sense, and morally wrong, but the law does not prevent them 
from giving proper security forthe advances actually madé to 
them. It might also be that the plaintiffs had a dona fide inten- 
tion of advancing the additional sum for enabling the mortgagors 
to carry on their business, that they put off payment until the 
money was needed or until registration of the deed but that as 


a 88I) 20 Oh. D. 889. ` (8) (1836) 3 K. and J 90. 
(3) (1852) 10 Hara, 89 ; 90 R. B. 297. (4)41870) L. R 5 Oh, App. 688, € 
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the Das defendants either commenced their suit, or were about 
to do so for a larger sum than Rs. 3,647, the plaintiffs withheld 
payment of the additional sum. They might not have had any such 
intention as would invalidate the instrument under section 53 
of the Transfer of Property Act. Their moral turpitude in making 
a false case afterwards in the present proceedings would not be 
sufficient to deprive them of their legal rights though a false case 
might reflect discredit on the original transaction. 

We are supported in our conclusion by the views expressed 
in two Indian cases. In /shan Chunder Das Sarkar x, Bishu 
Sirdar-(1), it was observed that " mere knowledge of an impend- 
ing erecution against a transferor is not sufficient to make the 
transferee a transferee otherwise than in good faitb, when it is 
not shown the intention of the transfer or was to defeat or delay 
the creditors of the trausferor. Where the transferee is a creditor of 
the transferor, and accepts the transfer in satisfaction of the debi 
due to him, though with the knowledge that bis doing so has the 
effect of defeating other creditors of the transferor, the transfer 
may come within the last paragraph of section 53 of the Transfer 
of Property Act.” In the present case thé plaintiffs may have 
made a good bargain in their own interest, but ne such knowledge 
has been brought home to them as wquid make the transaction 
a mere sham. In Narayana Pattar v. Viraraghavan Pattar (2) 
it was said.—'" No doubt a mere preference of one creditor to 
another and a fortiori, a mere bona fide security given to a creditor 
to the extent of his debt, is not written in the English Statute 
13 Eliz. C. 5. and we also think it is not within section 53 of the 
Transfer of Property Act. But where a document given by way 
of such security goes further and secures debts not due, the 
effect is, guoad such fictitious debts to defeat or delay the creditors." 
This principle it seems to us is exactly applicable to the exclu- 
sion of the item of Rs. 3,647 improperly made a part of the 
consideration (Rs. 8,500) of the mortgage bond in suit. 

So far as the debts were real the mortgage may be regarded 
as a good transaction : so far as they were fictitious that is so far 
as valuable consideration failed to pass, the mortgage must be 
held to be inoperative. g 

- We are, therefore, of opinion that the decree of the lower 
Court should be set aside and that in supersession thereof, a 
decree should be passed by this Court on the footing of the 
original mortgage debt being Rs. 4,853. 

(1) (1897) I L. E. 34 Calc! 895 (2) (1800) I T, & 23 Mad, 18t. 
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As regards costs the proportion of loss and gain to the cóü- 
tending parties is such that we cannot but direct that the parties 
‘should bear their own costs in both the lower Courts and this 
Court, but the amount of Court-fees payable on the mortgage 
money calculated on the above basis at thè date of the institu- 
tion of the suit and the hearing fee in the lower Court according 
to the ordinary scale, on the said sum, should be added to the 
mortgage debt and there will be a direction for sale of the mort- 
gaged premises for the entire amount so found. 


N.K. B, o. : Decree modified. 


Before Mr. Fustice Rampini and Mr. Justice Sharfuddin, 


NITYA NUND HAZRA AND OTHERS 
v. 


- MAHARAJADHIRAJ BEJOY CHAND MOHATAB.* 


Chowhidari Chakran land —Puini, construotion—Zomindar—Putridar—Lands 
Aeld'by Chowhidar, recert to whom, oa resumption. 

In the absonoe of a contract to the contrary, the xemindar who appoints 
and dismisses chowkidars and is in enjoyment of their services since the creation 
of the putni lease is entitled to the lands held by the chowkidars after the 

"resumption of such lands by the Government. 
Girish Chandra Roy v. Ham Chandra Hoy (1) distinguished, 
Appeal by the Plaintiffs. ` 
Suit for partition of certain Chowkidari Chakran lands, 
The kabuliat runs as follows :— f 

Kamala Kant Roy, the Patni Tulukdar of Lot Gafoonda, in pargana 
Chowmaha, appertaining to your zemindary, pargana Habeli and others, 
not having paid the rent for the year 1223, permission for fresh-settlement 
of the defaulting (Mehal) was accorded by the Revenue Survey Office and 
proclamation was made for another (fresh) settlement, but no one bade for 
the settlement of the thehal at auction; therefore the poesessors in the 
Mofusril have been called. I am in possession of Lot Bhatari in pargana 
Mozuffer Shahi, included in the said Lot. Accordingly I appeared and 
made application; you were pleased to grant the same. Thereupon I 
signed the Mofussil Taluk settlement paper of one Mouza, the said Lot 
Bhatari at a Jams of Es 724 (seven hundred twenty-four) I shall not raise any 
plea or claim for reduotion or non-payment of the said Jamn on the ground 
of inundation, drought and erosion and arrosion by river or lose'&o. If I 
do any such thing the same shall be inadmissible. I shall pay the rent by 
ia and current ooin into your Zemindari Kaohari by proper instalments 


from Appellate Decree No 1912 of 1905, pun the decree of Babu 
Fee ath Har cational Rabordinate Tadge or ai of Burdwan, dated the 8th 
July 1905, baat that of Babu Debendra Prosad Bagchi Munsif Third 
Court at Bardw ted the 80th January 1806. ~ d 


(1) (1905) 6 O. L, J. 38. 
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month by month regalarly every year according to the Kistbandi given 
below. If a monthly instalment be not paid in the course of that month, 
then for the amount which, including the interest and damage according to 
law from the Ist day of the next following month, will become due at the 
end of the year, you will put up the mid Taluk to sale and bring it into your 
own hands and if the whole amount with interest be not realized thereby, 


you will realise the same by the sale of my properties. I shall pay the rent ` 


on seoount of my said Taluk into your xemindari Kachari. I shall never 
apply for discharge (cancellation of the settlement) nor shall I get any. If 
I or any of my heirs ever make any application for discharge the same shall 
be inadmissible, If I make Taluk settlement of any Mehal, gppertaining 
to tho mid Mehal, to any person at a low rent or through fraud, the same shall 
be void. If, in case of default of any instalment, you appoint a Sajwal his 
pay shall be borne by me and I shall engage an Amla to attend on the 


Sajwal. I shall not pay any thing on account of the Bajwal's pay over and 


above what will be mentioned in the Sanada (appointment letter). If any 
defaloation of the Tehabil is made by the Sajwal I shall have the account 
settled by the Sajwal-and_ shall not raise any objection with reference to 
what may be due to the Sarkar (yourself) I shall not do anything contrary to 
tha law. I shall keep intact the oldstanding customary allcwanoe, for the 
service of God in the mofussil I shall carry out without objection when- 
ever any orders which may be received from the Civil and Criminal Courts 


and Oolleotorate calling for any papers according to statement and the orders ` 


in connection with the passing and marching of troops, In oase I do other- 
wise I shall pay fino and oosta for which I may be held liable, I shall take 
upon myself the liability of any orders as regards Palbandi (construction 
of works) I shall carry out the orders which may bo paesód in respect of the 
Chakl& I have no concern with the Serkari buildings, gardens and tanks 
which are in the Sarkar's Khas possession; I have no concern with the 
tanks, .habilies, in the sid meha! &o, which have been dug under your 
Sanad before my signature, nor shall I make any objection in that.behalf, 
if I do any such thing, the samo shall be rejected, With regard to tho death 
or sbeconding of Chowkidars in the Police service or their appointment and 
dismiss], you will do all that is necessary to be done, I having nothing to do 
in the matter. I have no concern with the lands the rents whereof have 
been transferred into the Aims Daftar before tho time of your Zemindary. 
If the former Mustagirs of the sid Mehal have fraudulently created Lakhraj, 
Aims and Mokruri in their own names or in ‘the Benami of their own 
relatives, I shall not confirm them, nor shall I myself create any in favour of 
any person, For these purpóecs I voluntarily execute this Kabuliat, dated 
the 23nd Jaista 1924 correspondiug to 8rd June 1817. 


The other facts of the case-and i a appear sufictentiy 
from the judgment. ° 


Babus Vores Chandra Roy and Nogendra Nath Ghose for - 


the Appellant. . 


Vor, VIL] . HIGH COURT. 


Mr. S. P. Siska and Babus Basant Kumar Bose, Nalini 
Ranjan Chatterji, Rajendra Chunder Chuckerbutty, Lalit 
Mohun Ghose and Biraj Mokun Mojumdar for the Respon- 
dents, l 


The judgment of the Court was as folfows :— 


The suit out of which this appeal arises relates to certain 
chowkidari chakran lands, which the plaintiffs claim to have 
partitioned, as belonging to them. 

Both the Courts below held that these chowkidari chakran 
lands do: not belong to the plaintiffs, and disallowed their 
prayer for partition of them. The plaintiffs then appealed to this 
Court ; and my learned brother and myself heard their appeal 
on the 22nd May last. We were then of opinion that the terms 
of the patta or kabuliat on which the plaintiffs relied were 
somewhat ambiguous : we accordingly remanded the case to the 
first Court for the recording and consideration of certain evidence, 
which we consider had an important bearing on the question at 
issue in the case and which the first Court had excluded. That 
evidence was as to which of the parties was in enjoyment of the 
services of the chowirdars up to the date of the resumption of 
the lands by the*Government, that is to say, whether the 
plaintiffs, $ubtidars, or the defendant, zemindar had enjoyed 
them. We directed that the Subordinate Judge, or the Munsiff, 
should take this evidence and submit it to us, with a finding as 
to the effect of such evidence. The evidence called for has now 
been recorded by the Munsiff; and he has submitted it to us 
with his opinion. He first points out that there is no clear 
evidence to show that the services of the chowkidars were ex- 
clusively enjoyed by either party. He then says, with regard to 
the appointment of the chowérdars, that the District Superin- 
tendent of Police seems to have exercised this function ; ànd he 
observes that it may be that the chowkidars were nominated by 
tbe aria of the plaintiffs family. But, on the evidence he 
holds that neither the uimidars (the Hazras) nor the zemindar, 
the Maharaja of Burdwan, appointed or dismissed any chowkidars. 
Then, with regard to the personal tervices rendered by the 
chowkidars to the putnidars, he again says the evidence on this 
point is not very clear ; and he observes :—' I should think that 
the work of calling in the tenants for realizations of rents used 
to be performed in the main by the sagdis ard that’ the 


'chowkidars helped in that work, not as servants of the plaintiffs, — 


‘but in the hope of getting some dséshtsh.” Then, with regard 
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to other services, he says :—" The cAomAidars rendered such 
services to the Maharajah, not directly, but through some other 
persons, who were said to have been the people of the Maharajah." 
Finally, he winds up as follows :—'"The finding on the evidence 
on record, therefore, is'that neither party to this suit had ever been 
in the enjoyment of the services of the chowd:dars as of right. 
The chowktdars did render some help to the plaintiffs in realizations 
of rent from the tenants of the plaintiffs, but those services were 
not exacted as of right but done by the chowéidars in the hope 
of getting rewards therefor in the same way as they did the 
work of other people in the village." - 

Now, it seems to us that the evidence thus recorded affords 
little or no assistance in interpreting the Aaóu/rat on which the 
plaintiffs base their claim. ; 
| — We must now turn to the &abuAat ; and we would observe, 
in the first place, that the plaintiffs did not in the firgt instance, 
place much reliance on the Aaduhat: because they challenged it 
asa forgery. Now, however, when it has been found to be 
genuine, they say that upon it they are entitled to the chowkidari 
chakran lands. It still appears to us that the terms of the 
Aabuliat are ambiguous. But, if we scrutinizethem, we consider 
that the plaintiffs are not entitled to these chowhidart chakran 
lands. The sadudiat begins by saying :—" Kamala Kant Roy, the 
putut talukdar of lot Gafoonda, in Pergana Chowmaha, apper- 
taining to your zemindary, Pergana Habeli and others, not 
having paid the rent for the year 1223, permission for fresh 
settlement of the defaulting (mehal) was accorded by the Revenue 
Survey Office and proclamation was made for another (fresh) 
settlement, but no one bade for the settlement of the mehal at 
auction ; therefore the possessors in the moffussil have been 
called. I am in possession of lot Bhatari, in pargana Mozuffer 
Shahi, included in the said lot. Accordingly I appeared and 
made application ; you were pleased to grant the same. There 
upon I signed the Mofussil Taluk settlement paper of one 
moüzah, the said lot Bhatari, at a jama of Rs. 724." This 
kabuliat, therefore, does not say that the executant is to take all 
the lands of Bhatari and enjoy and pay rent for the same. The 
executant simply says that he signs the mofussil Taluk settlement 
paper of one mouzah, the said lot Bhatari at a sama of Rs. 724. 


This jama, of Rs. 724 must have been calculated upon the lands 


which were assessed with rent. Then, towards the conclusion 
of the £abuiat, the*executant proceeds to say:—'" I have no 
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concern with the sarkari buildings, gardens and tanks, which 
are in the sarkar’s khas possession ; I have no concern with the 
tanks, habilies, in the said mehal etc.” Then he says : * * with 
regard to the death or absconding of the chowkidars in the Police 
service, or their appointment and dismissal, you will do all that 
is necessary to be done, I having nothing to do in the matter." 

Finally, he says :—" I have no concern with the lands, the 
rents whereof have been transferred to the Aima Daftar before 
the time of your zemindary." 

Now, it will appear that, the first part of the Aadudat, deals 
with what has been conveyed to the executant thereof: and, 
towards the latter part, the exceptions from the demise are 
specified. This latter part first deals with the Sarkari build- 
ings, gardens and tanks, and next with the chowkidars. Finally, 
it deals with the Aima Daftar lands. So that the clause with 
regard to, the chowkidars is interpolated between the stipula- 
tions concerning two classes of lands which have been excepted 
from the lease. It, therefore, seems to us, from the position 
which this stipulation with regard to the chowkidars occupies 
that it means to except the chowkidari chakran lands from the 
subject of the lease. Then, it expressly says with regard to the 
death or the absconding of chowkidars in the Police service, or 
their appointment and dismissal, “you will do all that is neces- 
sary to be done." Thus it leaves the power of appointing and 
dismissing chowkidars to the zemindar. Hence the zemindar 
had full power to appoint or dismiss these chowkidars. In other- 
words, the &abuliat makes the chowkidars -the servants of the 
zemjndar; and when chowkidars are servants of the zemindar 
and are remunerated for their services by cAomEidari chakran lands, 
then it would seem that those lands cannot have been conveyed 
to the executant of the &abulat, but were excepted from the 
kabuliat and remained the property of the zemindar. 

The learned pleader for the appellants has called attention 
to certain cases. The first of these is the case of Upendra Narain 
Bhattacharya v. Protab Chandra Pardhan (1). This was a case 
in which the chowkidari chakran lands were held to be the pro- 
perty of the putni talukdar ; but then, it appears from the judg- 
ment in this case that by the terms of the ju£ui lease the putri- 
dars were all entitled to resumed lands without adjustment of 
rent, The terms of the lease in that case were different from 
those in the present case. The next ‘case referred to is that 


(1) (1008) 8 0. W. N. 8X) 
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of ‘Kast Newas Khoda v. Ram Jadu Dey (1). The terms of the ` 
lease in this case are also different from those of the present 
lease ; because the judgment says: " On the terms of the plaintiff's 
lease it would seem that the plaintiff is entitled to the lands in 
dispute. The lease conveys to the £utridar all the lands which 
the zemindar at the time of the execution of the lease is possessed 
of in the mouzah of which the puti? was granted. The lands 
in dispute were then in the possession of the zemindar because 
he was enjoying the chowkidar's services in lieu of rent. The 
plaintiff is, therefore, certainly entitled to present possession of 
these lands." Thereis no evidence in this case to show that 
the zemindar was in the enjoyment of the services of the 
chowkidars before he granted the lease. But, however, this may 
be, the terms of the lease in this case do not convey anything 
to the plaintiff at all except the lands of lot Bhatari for which he 
agrees to pay a rent of Rse724. The last case to which the 
pleader for the appellant calis attention is that of Girish Chandra 
Roy v. Hem Chandra Roy (2). In this case it has been held that 
the fact that the zemindar was entitled to make an appointment 
to the office of chowkidar did not create in him an interest in 


. the lands held by the chowkidars, which, upen resumption and 


transfer to the zemindar, would pass to the Pufuidar from whose 
lease they had not been excepted. 

The judgment in this case, however, shows that the zemindar 
bad only power to appoint, but not to dismiss the chowkidars, 
as the zemindar in whose favour the Aabustat relied upon in this 
case was executed,. had the power to do. Then, it is further 
apparent from this judgment that the $u£sidars had, since,the 
execution of their putni kabuliat been in enjoyment of the 
éervices of the chowkidars. Now, that is certainly not shown 
to be the case in the present instance ; and it was for this reason 
that we wished to obtain evidence as to who had been enjoying 
thé services of the chowkidars subsequent to the execution of the 
kabukat, and remanded the case to the lower Court with this 
object. The evidence now recorded does not enable us to come 
to any definite conclusion pn this point. That being so, the 
present case is different from that of Grisk Chandra Roy v. 
Hem Chandra Roy (2). : 

We therefore see no reason to interfere with the decision of 
the lower appellate Court, and we dismiss this appeal with costs. 


(1) (1906) L L. B. 84 Cale, 109. (3) (1906) 50, L, J. 38. 
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There are three sets of defendants, respondents; but we 
allow two sets of costs only, which must be equally divided 
among the three sets of defendants, respondents. 


A. T. M. Appeal dismissed. 


. 


APPELLATE CRIMINAL. . 


Before Mr. Vustice Geidt and Mr, Fustice Woodroffs. 


NATABAR GHOSE AND OTHERS. 
v. 
THE EMPEROR.* l 
Ohargs to Jiry—müdireotion —Maisrial ingredisat of offencs not stated— 

Judges opinion on facts—Jury sols judges of fast — First information 

Report, 

A Bem[ons Judge in charging the jary in a case of culpable homicide not 
amounting to murder, omitted to tell them that they must oome to & conclusion 
as to whether in causing the death of the deceased the accused had the 
intention to cause death or such injury as was likely to canse death or the know- 
ledge that he was likely to canse death. 

Held :—B8uch omission was a clear misdirection. 

The Judge in gtving his opinion on the facts must tell the jury that his 
opinion is not binding on them and that they were the sole Judges of fact. 

If the First luformation Report is properly made evidence, it must be 
read out to the Jury asa whole and if not, the Judge should abstain from all 
referenoe to it, He must not comment on it without placing it before the Jury. 


Appeal by the accused persons. 

Conviction under section 304 of the Indian Penal Code. 

*The facts and arguments appear from the judgment of 
Geidt J. 

Mr. Makamad-ul Hug and Babu Nagendra Nath Bhatta. 
charyee for the Appellants. 

Mr. Orr ( Deputy Legal Remermbrancer) for the Crown. 

The following judgments were pronounced :— 

Geidt J.—The appellants have been convicted by the 
Additional Sessions Judge of Hooghly sitting at Howrah with a 
Jury, Natabar of the offence of culpable homicide not amounting 
to murder and the other three appellants of that offence read 
with section 149, Indian Penal Code. Three of the appellants 
have also been convicted of rioting.armed with a deadly weapon 


* Oriminal Appeal No. 75 of 1908 sgainst tho order of 8, B. Oh ; 
Esq, Additional Sessions Judge of Hooghly, dited the s2nd November 1997. ` 
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VED ES: and the fourth simply of rioting and they have been sentenced to 
1968. various terms of imprisonment. 

Natabar ar Ghose : It is urged on their behalf that there has been material 

misdirection of the Jury. The Sessions Judge when dealing with 

The Emperor, 5 


the question which the jury had to consider, after stating the 
Gad. J. case for the prosecution, went on to observe as follows : 

“In dealing with a charge of culpable homicide you have 

first of all to see whether a man is dead and whether he met with 

a violent end” and then the Sessions Judge referred-to the medical 

evidence showing that the man had met witha violent death. 

" The Sessions Judge goes on to say: “The question now is, had 

the accused any hand in causing this man's death ; also whether 

they formed members of an unlawful assembly in furtherance of 
the common object for which this act was committed.” 

It appears to me that these were not the only questions which 
the jury had to consider. There was one very important further 
question to which the Sessions Judge has omitted "reference 
altogether, namely, the question whether in causing the death of 
the deceased the accused had the intention to cause death or 
such injury as was likely to cause death, or the knowledge _fhat 
he was likely to cause death. This was a question on which the 
jury were bound to come to a finding before they could convict. 
the appellant of culpable homicide. It is true that in the first 
part of his charge, the Sessions Judge explained the sections of 
the Penal Code defining ‘ murder’ and ‘culpable homicide’ and 
he pointed out to them the distinction between the two. But in 
my opinion, that was not sufficient. When laying before the jury 
the questions which they had to consider, it was his duty to lay 
specifically before them the question I have indicated, and to tell 
them that before they could find the accused guilty of culpable 
homicide, they must find that the accused had either the intention 
or knowledge which I have mentioned above. It appears to me 
that in this matter there has been a very material misdirection of 
the jury. he C 

In some other respects, the charge is not satisfactory. The 
accused Nos. 2 and 4 pleaded that they had not been present at 
the occurrence. The Sessions Judge does refer in the beginning of. 
his charge to the plea but omits all reference to it in the subse- 
quent part of his charge and he does not tell the jury, as he ought 
to have told them, that with reference to the accused 2 and 4. 
they must, before they convict them, find that they were present 
at the occurrence. . 
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Then again, the Sessions Judge has, in my opinion, some- 
what misrepresented the effect of the medical evidence. 

The Assistant Surgeon who examined the two accysed 
persons Notobar and Toostoo deposed that the wounds on them 
might have been self-inflicted. The Sessiorls Judge has represen- 
ted this evidence as showing that in the opinion of the Assistant 
Surgeon they were self-inflicted ; and though he afterwards used 
the expression that in the Civil Surgeon’s opinion the wounds 
could be self-inflicted, he said that this was an opinion which 
militated against the evidence for the defence. 

Then again, the charge is unsatisfactory in that the Sessions 
Judge has expressed his opinion on various questions of fact 
arising in this case without telling the jury that his opinion was 
not binding on them and that they were the sole judges of fact. 
He has made no reference to the separate function of the jury as 
the sole jugges of fact. . 

There is one other point to which I may refer, namely, the 
matter of the First Information. The First Information seems to 
have been proved by the Sub Inspector, but it was apparently not 
read out to the jury. The learned Sessions Judge in his charge has 
commented on thateFirst Information, but counsel for the appell- 
ants contends that the contents of that First Information have 
been mis-represented by the Sessions Judge. Whether that was 
so or not, it was clearly the duty of the Sessions Judge, if that 
First Information was properly evidence, to have placed it as a 
whole before the jury; if it was not evidence, it was equally his 
duty to , have abstained from any reference to it altogether. 

Ip my opinion, there has been material misdirection of the 


jury. The conviction and sentence must, therefore, be set aside. 


' and a new trial ordesed. 


Woodroffe J.—I agree. 
N. K. B. Appeal allowed ; retrial ordered. 
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Before Mr. Fustice Rampini and Mr- Fustice Sharfuddin. 

; *MOMIN MALITA.* 

Criminal Procedures Code (Aot V of 1898), Beo. 108 (8)—Ordor for security 
by Appellate Court —OCoxciction by Court other than of. the description men- 
Honsd in tho frat paragraph of the section —Heitrictiom of powers. 

An Appellate Conrt has no power under section 106 (8) of the Oode of 
Criminal Procedure to order security to be given by the accused person, where 
he was not tried and convicted by a Court of the desoription mentióned in the 
first paragraph of section 106. 

Where a District Magistrate on appeal ordered a person who had been 
convicted by a Becond-class Magistrate to give security : 

Hold, the order was bad and must be sot, aside. 

Mihiak Ohetii v, Emperor (1) Paramasiva Pillai v. Hmperor (2) and 

Mahmudi Sheikh v. Aji Sheik’ (8) followed. 
Reference by the Sessions Judge under section 488 of the 


Criminal Procedure Code, 
Order to give security under section 106 (3). 


The facts appear from the judgment. 
Mr. Orr, (Deputy Legal Remembrancer) for the Crown. 


, The judgment of the Court was delivered by- 


Rampini J.—Thisisa reference under section 438, Code 
of Criminal Procedure by the Sessions Judge of Nadia, who 
invites us to set aside an order passed by the District Magistrate 
of Nadia, directing, under section 106 (3) of the Code of 
Criminal Procedure, a person named Momin Malita, to execute a 
bond for Rs. 100, with.one surety of. Rs. 100, to keep the 
peace for two years. . 

The learned Sessions Judge points out that Momin Malita 
was convicted by the Sub-Deputy Magistrate of Kushtia (a 
second: class Magistrate) under section 323, Indian Penal Code, 
and sentenced to a fine of Rs. 25 ; that he appealed to the District 
Magistrate, who dismissed his appeal, and passed the above order, 
under section 106, Code.of Criminal Procédure, binding him 
down to keep the peace. He further points out that as the order 
convicting the said Momin Malita, under section 323, Indian 


* Criminal Reference No. 18 of 1908 by J. N. G Esq, Sessions Jud 
Nadia for setting aside an order passed by J. A. Ezechiel, Esq., District Magis. 
trate of Nadig on the 80th November 1907. 

(1) (1908) I. L. R, 30 Mad. 190, 2) (1906) I. L. R. 80 Mad. 48, 

(3) (6H) I L. R. 21 . 823, 
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Penal Code was passed by a Sub-Deputy Magistrate of 2nd clase 
powers such a Magistrate had no power to pass any order under 
section 106, Code of Criminal Procedure, and, therefore, he 
contends that a District Magistrate hearing an appeal from an 
order of such Magistrate, cannot pass such an order. In support 
of this view he cites the cases of Muthtah Chetti v. The Emperor (1) 
and Paromasiva Pillai v. The Emperor (2). - 

The learned District Magistrate shows cause ; and, according 
to his view, a District Magistrate has power to pass such an 
order in appeal from the decision of any Magistrate. In other 
words, he thinks that any appellate Court can, under Sub-sec- 
tion (3) section 106, Code of Criminal Procedure, pass an order 
without any restriction as to the powers of the Court against 
whose order the appeal is made. . ] 

We do not think that this view is right. According to the 
rulings cited by the Sessions Judge, an appellate Court cannot 
exercise the power given by section 106, Code of Criminal Proce- 
dure, when the accused has not been convicted by a Court such 
as is referred to in sub-section (1). And we may also refer to 
the case of MaAmudi Sheikh v. Aji Sheikh (3) in support 
of this view. : 

We, therefore, set aside the order of the District Magistrate, 
dated the 30th November 1907, directing, under section 106(3), 
Code of Criminal Procedure, the said Momin Malita, to execute 
a bond for Rs. 150 to keep the peace for two years. 


'N. E. B. Order set asides 


(1) (1905) I. L. L, 39 Mad, 190, (3) (1906) LL, B 30 Mad, 48. 
¥ (1) (1884) I. L. R. 21 Calo, 622. 
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APPELLATE CIVIL. 





PITE Before Mr. Fustice Stephen ana Mr. Fustice Mookerjee: 
, mec JAKHOMULL MEHERA 
January, 91, 38. . v. 

Agril T. SARODA PROSAD DEY AND orumrs.* 


Putni Regulation (VIII of 1819), Soe. 18 clause 4—Undor-texure-helder ~ 
making dopesit—Suit for porsemion, if necessary—Lion when smtingwished 

— Statutory lien—Contract how rorived— Euoppel —bBilanoo— Statement by 

gruinider, whe has no intorasi, if binds irensforec. 

Por Stephen J.—A special suit to declare the lien, created by section 13, 
clause 4 of the Putni Regulation, terminated by satisfaction of the debt is un- 
necessary, when the plea of suit is set up as a reply toa claim for rent and the 
defendant uses it only as a basis for resisting that claim. 
~ The oreation of a gribi estate is a formal act both according to the language 
of Regulation VIII of 1819, section 14, and acording to universal practice and 
" bannot be inferred from the conduct of the parties. 

When a contract has terminatgd, 1t cannot be revived unless by the Incorp»- 
ration of its terms in a new one, _ 

; Per Mooksrjes J.—Tho under-tenure-holder who makes the deposit under 
pectién 1B clause 4 of Putni Regulation is entitled to remain in possession only so 
long as the full amount advanced, with interest, is not realized from the usufruot 
of the tenure, If, after hia debt has heen satisfled, he does continue in ocou- 
pation, he does so at his peril and rendeis himself glable to account for the 
profits reoeived in excdea. ` His position 1s analogous to that of a mortgagee in 
possession who stays on the premises after his dues have been satisfied. 

. The len is extinguished by satisfaction of the debt from the profita af the 
ihe tenure. No order of the Collector is necessary in this behalf, nor.is recourse 
to & regular suit essential to alter tbe legal position of the parties. The moment 
the lion is extinguished the defaulter beoomes entit'ed to recover possession, 

Section 18 clause 4 of the Putni Regulation makes it a condition precedent 
to the cteation of tbe len that the amount lodged should be advanoed from 
private funds and should be paid by the tenure-bolder after he had hiready 
paid the whole of the rent dne from himself. 

The lien in question is creation of the Statute ; antl statutory liens cannot 
be created by consent ; the provision of the law must be strictly complied with 
before reliance can be placed upon the Lien, 

A mere treatment of the under-tenure-holder by the landlord as & usufruc- 
tuary encumbrancer is not suffloient to create the statutory lien, 

A statement in the plamt, unchallenged and made by the putnidar after 
his interest had been transferred is in no way binding upon the transferee, 

Jey Chandra v Sreewath (1) referred to. : 

When silence is of such a character and under such ciroumstances that it 
~ would be a freud upon the other party, for the party which has kept silence 
to deny what his silence bas induced, it will operate as an estoppel. 

*A from Ap Decree No. 493 of Sr Rie emi cea Pac vga 
F. Roe, ~ District ks. ig Bariwan, dated Lie I December 
ing that of Babu Ann Prom Pagohi, Additional Buboolinate face cd 


Burdwan, dated the 18th May 1903. 
(l) (1804) 10, L, J, 28; L L, B. 83 Oslo, 857, 
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Appeal by the Plaintiff. eS 

Suit by a putnidar against darputnidars for arrears of rent. 1906. 

The facts and arguments appear sufficiently from the judg- dgktonll Mehera 
ments. Baroda Prom Dey. 

Babus Nahni Ranjan Chatterjee and Rajendra Chunder UT 
"Chuckerbutty for the Appellant. "uh 


Babus Lal Mokun Doss and Sarat Chunder- Dutt for the 
Respondents. - 


The judgments of the Court are as follows : 


. Stephen J.—The plaintiff in this case who is the appellant 
before us bought the putni Mehal, Lot Sri Kishnapur at an 
auction-sale held in the execution of a money decree i in 1895. 
He now sues the durpuinidars under his putsi for arrears of rent 
due from them. This claim is met by the defendant respondents 
by an assertion on their part qf a usufructuary lien’ on the 
property founded on a payment by them as durpuinidars of 
arrears of rent due from the unidars to the superior landlord. 
The facts of the case are somewhat complicated. The fum 
is an old one and in 1862 was sublet to Golam Chundra Dey and 
other durpubidags. Inthe same year, on the putnidars falling 
into arrear with their rent, those of the durputnidars who are 
how respondents, paid those arrears and thus obtained a usufruc- 
` tuary right in the putni. In November 1867 two petitions were 
filed in the 'Munsiffs Court, Exhibits XXIX and XXX in this 
record, one by Manik Lal the puinidar, the other by Golam 
Chundra Dey, the durputnidar, stating that the grids right of the 
latter had been duly paid off by means of his usufruct. No 
orders were passed on these petitions, but their authenticity has 
been found as a fact in the present suit. The dsrputudars 
subsequently paid off the debt due to the Zemindar, and paid the 
balance of the rent to the Pu£uidars. Later the estate again fell 
into difficulties and the fuidars defaulted in their rent. The 
durpuinidars also failed to pay their rent but on the putni being 
put up for sale put ina petition in November 1882 reciting that 
the puimidar had failed to pay his rent in order that the dur- 
putni right might be extinguished “and paying in the amount of 
' the landlord’s claim. In this pétition Golam Chunder describes 
himself a dur-putnidar and makes no mention -of any existing 
gribi right. In 1885 a suit was brought by one Hari Das Saijal 
claiming as psénidar on a title which we van take as bad, and the 
suit was dismissed on the plea that the dwrjwinrdar had the 


C. A. V. 
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usufruct now claimed. In 1895 the puttidars again got into 
difficulties and the putni was sold in execution of a money decree 

to the present plaintiff, who thereupon took it with the liabilities 

that attached to it in the hands of his predecessors of whom Hari 

Das Saijal was not one, In 1895 there was instituted another suit 

by Jogendra Lall Karpur, the outgoing putnidar, against the dur- 

pusnidars for accounts, his claim being based on the continued 

existence of the durfututdars’ ‘usufruct from 1867 to the date of 
suit, which is clearly alleged in a passage from the plaint quoted 

by the District Judge. To this suit the present plaintiff was a 

party as defendant, he did not demur to the allegation referred to. 

The suit was decreed in Jogendra’s favour, both in the first and 

the Appellate Courts, and their decision was ultimately upheld in 

this Court, but the plaintiff was no party to the first or other 
appeals. Meanwhile another suit had been instituted in 1896 by 

Golam Chunder Dey the dur$utuidar, against the plaintiff and 
others, claiming certain money deposited by the latter to meet 
claims for rent preferred by the plaintiff, In this suit Golam Dey's 

claim to grids right is made the foundation of the suit, and is 
denied by the present plaintiff on the r4th January 1897 on the 

ground of the two petitions to which I have referred. This suit 

was withdrawn by the plaintiff Golam Dey on payment of thé 
defendants! costs, on the 6th December 1898, leave being granted 
to him to bring another suit, which he never did. Once again 
default was made in the putsi rent and in 1899 the defendants. 
Nos. 5, 10 paid the rent due to the zemindar and acquired a gribi 
right, but the plaintiff now sues for rent due for the period 

between the auction sale and the time of the gridt. 

On these facts it is contended before us that the suit is 
misconceived and that as the plaintiff denies the existence of the 
gribi right he must, by force of Regulation VIII of 1849 section 13 
(4), bring a suit for the purpose of having it shown that the dur- 
$uiuidars? claim has been paid off. If the usufruct was admitted 
and if the plaintiff was attempting to recover his property after 
its termination this argument might have some force. But as it 
is, it is set up as a reply to a claim for rent and the defendant uses 
it only as a basis for resisting that claim: a special suit to declare 
it terminated is, therefore, quite unnecessary. 

The real point we have to decide is whether the defendants 
1—4 have established the er1:5: right that they have set up ; and as, 
the onus of proving this is on them, it must first be considered. 
now for the ground on which it is sought to found it is sound. It 
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is admitted by the advocate for the defendant durpuinidars that 
nothing that occurred in Jogendra's suit of 189: can be treated as 
estoppel of the present plaintiff and still less as supplying res- 
judicata. The plaintiff's greatest possible interest in that suit was 
of the slightest, and as far as his interésts in that suit were 
concerned, he had no need to deny the allegation set out in the 
District Judge's judgment, a fact which is strikingly brought out 
by his name being omitted from the cause title of the appeals in 
that suit. The defendant is therefore thrown back to the original 
transaction in 1862 when a grié¢ was no doubt created, combined 
with the subsequent advance made in 1882. Now the petitions 
of 1867 never seem to have been acted on, but that of Golam 
Chunder Dey supported as it is by that of Manik Lal is: strong 
evidence at least that the purpose for which the usufruct was 
created has been satisfied and therefore that the gridt had come to 
an end. Can what happened in 1882 be taken to have revived the 
old usufruct or to have created a new one? The dur-Putnidar 
again paid the putnidars’ rent ; but did he thereby get any usu- 
fruct of the jufuidars estate? In my opinion he did not, because 
the creation of such a usufruct, that is the creation of a gridt 
estate, is a format act both according to the language of Regula- 
tion VIII of 1819 section 14, and according to universal practice, 
and can not be inferred from the conduct of the parties even if it 
be as stated by the District Judge. If the payment in 1882 did not 
create a new usufruct I can not see how it can be held to revive 
the old onein any way. When a contarct has terminated it can 
not be revived, unless by the incorporation of its terms in a new 
one which I consider did not happen in this case. Hari Saijal Das’ 
suit shows thàt the present claim to a usufruct was alive at that 
time ; otherwise it can not in any way affect the plaintiff's rights. 
The same may be said of Jogendra's suit in the view that I have 
expressed as to it. In this way all the grounds on which it has 
been sought to found the defendants' case seem to me to fail. On 
the other hand we haye the suit by the present defendant against 
the present plaintiff in 1896, where the present claim made by 
the defendant was asserted, denied and withdrawn. Though this 
does not amount to res-yudtcaza it, comes very nearly to the same- 
thing and is strong evidence in favour of the plaintiff. Next we 
have the finding of the first Court that the dusputiders paid 
rent to the $uidars up to 1885, supported by, appropriate 
dakhilas. These two facts would constitute strong evidence 
against the defendant's case were it better founded than it is. As 
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the case stands, it is unnecéssary to consider them further. The 
result is that the appeal succeeds and must be allowed with costs: 
The plaintiff is also entitled to his costs in the Court below. , 
Mookerjoee J.—The circumstances which have. given rise 
to the litigation out'of which this appeal arises, are apparently 
of some complexity, but in so far as it is necessary to state them 
for purposes of this appeal, they are fairly simple and by no 
means difficult to ascertain. On the 17th February 1811 ‘the 
Maharaja of Burdwan created a putni which, after various transfers 
to which no detailed reference is necessary, was acquired by 
purchase by the plaintiff appellant on the 6th May 1895. On 
the 16th May 1862, the putnidar created a darfuind in favour, of 
the respondent. The present actjon was commenced on,the 
Ist February 1901 for recovery of arrears of rent in respect ‘of, 
this darputni. Tt is not disputed that during the year in respect. 
of which.rent is claimed, the futni was owned by the plaintiff, 
while the defendant: was the darputnidar. But the claim was 
resisted -substantially on the ground that the defendant was, 
during these years, in possession of the putni-interest as the 
holder of an usufructüary lien. created under section 13 of 
Regulation VIII of 1819. Tt was alleged that se far back as 1862, 
the then putnidar madé default in payment of rent to the, 
zemindar, with the result that proceedings were .instituted orm. 
behalf of the latter under the Putni Regulation, On the 17th” 
November 1862, the defendant satisfied the dues of the zemindar 
and obtained possession of the putni under clause 4 of section 13. 
of Regulation VIII of 1819. It was contended on behalf of the 
defendant that his right to possession as the holder of an usufruc-- 
tuary lien had not terminated up to the period for which the 
putni rent is claimed and that consequently the plaintiff was: 
not entitled to recover any rent in his character of fuinidar. 
Other.questions also were raised in the Court of first instance 
but not pressed at any.later stage of the proceedings and mone 
has been mentioned in this Court. Tha Subordinate Judge 
found that the lien had been satisfied, añd that the plaintiff was 
entitled to exercise his rights as putnidar ; consequently, on the 
basis of an account taken by himself, he made a decreé in favour 
ofthe plaintiff. Thelearned District Judge has réversed that: 
decision. He has held that there lias been an usufruct in legal: 
existence since 1862 and in actual existence since 1882, with the: 
result that as the'defendant is still in occupation as usufrnctuary: 
incumbrancer, the plaintiff is not.entitled to claim any rents 
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The plaintif has now appealed to this Court and on his behalf 
it has Been argued that upon the facts, as to which there is no 
substantial dispute at this stage, the usufruct did in'fact as well 
as in law cease to exist at a date long anterior to the period for 
which rent is claimed. Before I examiné the questions of law 
which have been raised, it is necessary to re-state the facts as 
they have been found by the Courts below. 

As I have already pointed out, by virtue of the payment 
made by the darputnidar on the 17th November 1862, he came 
into possession of the putni under clause 4 of section 13 of the 
Putni Regulation of 1819. The result was that the defendant 
was in the position of an usufructuary mortgagee entitled to 
continue in possession till he had recovered the amount advanced 
by him, together with interest, from the profits belonging to the 
putni. Now, in the course of the present litigation, two appli- 
cations were produced which were made to the Collector on the 
13th November 1867, one by the futiidar, and the other by the 
darpuinidar. The Courts below have found that these petitions 
have been: produced from proper custody and that there is no 
possible controversy as to their genuineness. They recite the 
payment of 1862,ethe creation of the usufructuary lien, the 
entry into possession by the darputntdar as an incumbrancer, 
and the satisfaction of the debt from the profits of the puti by 
the end of July 1866. These applications by themselves prove 
beyond the possibility. of any doubt that the lien was extin- 
guished about the year 1866. But as the learned Judge points 
eut, this conclusion is materially strengthened by three circums- 
tances. In the first place, the amount advanced. by the 
darputnidar to satisfy the demand of the zemindar in 1862 was 
a little over Rs. 1308, and as the profits of the putni exceeded 
Rs, 400 a year, the debt together with interest at the statutory 
rate, would be wiped out from the usufruct about the year 1866. 
In the second place, in 1882 there was another default in pay- 
ment of the rent to the zemindar, and on that occasion the 
present defendant applied to the Collector for leave to make the 
deposit. This procedure would be unintelligible if the usufructuary 
{ncumbrance of 1862 was still in force, because upon that hypo- 
thesis the present defendant would in 1882 be still in occupation 
of the putni in supersession of the rights of the jPuimidar, and 
the default in payment of the rent to the zemindgr would be 
his own default, so that no leave would be necessary- from -the 
Collector to enable him to satisfy the tlaim of the zemindar. 
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In the third place, about the year 1896 the plaintiff sued the 
Mozumdars, another set of darpatnidars, for arrears of rent. 
They set up the title of the present defendant and deposited 
the amount due in Court. The defendant thereupon brought 
a suit for declaration of his title to receive the amount deposited 
as against the plaintiff. The plaintiff resisted that claim with — 
the result that the defendant withdrew the suit with liberty to 
bring a fresh suit, which he never did, and subsequently the 
amount deposited was withdrawn by the plaintiff in satisfaction 
of his claim. Under these circumstances, it must be held as the 
Courts below have done, that the usufructuary lien of 1862 was 
satisfied and extinguished in 1866. This is further corroborated 
by the circumstance that in 1867, the der$uinidar who had 
overpaid himself as he had received more than what was due 
to him in satisfaction of the debt, repaid the amount to the 
putnidar. If, therefore the ueufructuary lien vanished- in 1866, 
on what conceivable ground is the defendant entitled to resist the 
claim of the plaintiff for gat rent? His claim is sought to be 
resisted, as'] understand upon three grounds of law, namely, frst, 
that under section 13 clause 4 of the sins regulation the putni- 
dar who has been deprived of possession is not entitled to recover 
possession except by suit and that till he has so - recovered 
possession, he is not entitled to recover any rent ; secondly, that 
the usufructuary lien even if it was extinguished in 1866 was 
revived by consent of parties in 1882 ; and is still in force, and 
thsrdly, that the plaintiff is estopped by his conduct in a previous 
litigation from asserting that the a lien was extin- 
guished in 1866. 

As regards the first of these grounds, it must be tested in 
the light of the provisions of the statute. Section 13 of 
Regulation VIII of 1819 entitles the person who has lodged the 
amount claimed by the zemindar from his own private funds to 
obtain possession of the tenure of the defaulter' in order to 
recover the amount advanced from the profits of the’ putes: It 
is obvious, therefore, that. the under-tenure-holder who makes 
the deposit is entitled to remain in possession only so long as 
the full amount advanced with interest, is not realised from the 
usufruct of the tenure. If, after his debt has been satisfied, -he 
does, as a matter of fact, continue in occupation, he does so at 
his peril, and renders himself liable to account for the profits 
received in excess. His position is analogous to that of a morts 
Gages in possession who stays on the premises after his dueg 
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have been satisfied. It was suggested, however, that it would be 
necessary for the suintdar who has been deprived of possession, 
to bring a regular suit to recover poesession ; and stress was laid 
üpon the concluding words of the last paragraph of section 13, 
in which it is stated that the defaulter shall not be entilted to 
recover his tenure except upon repayment of the entire sum 
advanced or upon proof in a regular suit to be instituted for the 
purpose that the full amount advanced has been realised from 
the usufruct of the tenure. It does not appear to me to be a 


reasonabfe construction of this section to hold that in every . 


caso there must be a regular suit by the defaulter against 
the usufructuary encumbrancer. If this were the right con- 
struction, sujts of this description ought to be of universal 
occurrence. I am unable to hold that the legislature precluded 
the possibility of the defaulter obtaining amicable possession 
from the.holder of the usufructuary lien after the dues of the 
latter have been satisfied. This is.precisely what happened in 
the present case. The petitions of 1867 show that the parties 
came to an agreement, that the debt due had been satisfied, 
and that the defaulter was consequently entitled to re-enter 
upon the property; and, further, as has been concurrently 
found by the Courts below, for many years down to about 1882, 
the Puiudar was in possession by receipt of rent from the 
darputnidar, It was also suggested that as the Collector to 
whom the petitions were presented in 1867 passed no orders 
thereupon the lien was not extinguished. I am unable to say 
that there is any solid foundation for this argument. The lien is 
extinguished by satisfaction of the debt from the profits of the 
tenure, No order of the Collector is necessary in this behalf 
noris recourse to,a regular suit essential to alter the legal 
position of the parties. The moment the lien is extinguished, 
the defaulter becomes entitled to recover possession and if 
the under-tenure-holder, who held the encumbrance, amicably 
restores him to possession, nothing further remains to be done. 
The first ground, therefore, upon which it is argued that the 
usufructuary lien continued beyond 1866 cannot be supported. 
The second ground which seems to have been accepted as 
well founded by the learned District Judge raises the question, 
whether the usufructuary lien was revived by consent of 
parties in 1882. It may be pointed out at once that no usu- 
fructuary lien was created by the payment" which was made in 
1882. Section 13 clause 4 of Regulation VIII of 1819 makes 
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it a condition precedent to the creation of the lien that the 
amount lodged should be advanced from private funds and 
should be paid by the tenure-bolder after he had already paid 
the whole of the rent due from himself. Now it has been found 
by the District Judge that the defendant took advantage of the 
troubles in the family of the putnidar and failed to pay his rent 
to his landlord. The deposit, therefore, of 1882 was in no sense 
an advance from private funds and could not possibly create the 
lien contemplated by section 13 clause (4). The defendant, 
consequently, has to fall back upon the theory that the'lien was 
created or revived by consent. It is not explained, however, 
when or how the consent was given. But it is not necessary to 
deal with this aspect of the matter in detail because the lien in' 
question is a creation of the statute, and statutory liens cannot be 
created by consent ; the provisions of the law “must be strictly 
complied with before reliange can be placed upon the lien as a 
creation of the statute. It is suggested that from 1882 onwards, 
the defendant treated himself and was treated by his landlord as a 
usufructuary. No explanation, however, is given as to this alleged 
course of conduct. At any rate, it is plain, that this would not, 
by itself, be sufficient to create the statutory lien. The view 
taken by the District Judge, that if an usufruct can be removed 
by mutual consent, it can be created by mutual consent, cannot 
therefore be supported upon any intelligible legal principle. 

The third ground upon which the usufructuary lien was 
sought to be founded raises a question of estoppel. This ground 
met with considerable favour from the learned District Judge 
but no serious endeavour was made before this Court to support 
the position and an examination of the reasons set forth in 
the judgment of the lower Court shows conclusively that there 
is no possible foundation for any estoppel. It appears that in 
1885 a person, by name Haridas, who claimed to have acquired 
the right to collect the durputni rent by virtue of an ijarah lease 
granted in his favour by the f$uimidar, brought a suit for rent 
against the defendant. The defendant among other pleas set up 
the defence that he was an usufructuary encumbrancer in posses- 
sion of the prin and was not liable to pay any rent. This 
contention prevailed and the clàim for rent was dismissed. This 
does not in any way affect the position of the present plaintiff 
who cannot be said to claim through either of the parties to that 
litigation. In 1896, hewever, that is shortly after the plaintiff 
had acquired title to,the putns, the pudnidar whose interest-had 
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been sold out, brought a suit against the present defendant for 
accounts, upon the allegation that, as asserted by the latter in the 
litigation of 1885, he was an usufructuary encumbrancer, that 
his lien had been extinguished and that he had received out of 
the profits of the pus sums considerably in exeess of his 
legitimate dues. To this litigation, the present plaintiff appellant 
was made a proforma defendant. So far as we can gather, the 
present plaintiff did not contest that suit and in fact after the 
litigation had concluded in the Court of first instance, he was 
omitted from all subsequent stages including an appeal to the 
District Judge and to this Court. It is obvious, therefore, that 
he is in no way bound by the ultimate result of that litigation. It 
was suggested however, before the District Judge and the conten- 
tion was accepted by him, as well-founded that as the present 
plaintiff omitted in that litigation to challenge the statement made 
in the plaint that.the defendant was an usufructuary encum- 
brancer in possession, he was bound by the doctrine of estoppel 
to adhere to that position. This view of the matter seems to me 
to be hopelessly untenable. In the first place, the statement in the 
plaint which was not challenged was made by the fputnidar after 
his interest .had been transferred and such a statement is in no 
way binding upon the transferee (see Foy Chundra v. Sreenath (1) 
where it was pointed out that a purchaser of immovable property 
cannot be estopped by the result of a suit against his -transferor 
commenced after the purchase). In the second place, the present 
plaintiff was not a necessary party to that litigation and no relief 
was claimed as against him. No rights of his were in controversy 
in that suit as framed and as a matter of fact he was not. brought 
before the Court by either of the parties really interested, in the 
later stages of the litigation. In the third place, if as the learned 
Judge holds, the omission of the present plaintiff to challenge 
the statement in the plaint asto the continued existence of the 
usufructuary lien estops him from denying that statement, it 
must first be established that it was the duty of the plaintiff to 
speak under the circumstances, for as was pointed cut in Foy 
Chundra wv. Sreenatk (1), the*duty to speak arises wherever 
and only where silence can be construed as having an active 
property, namely, that of misleading. To make the silence of a 
party operate as an estoppel, the circumstances must have been 
such as to render it his duty to speak. It is essential that he 
should have had knowledge of the facts and that the adverse party 
(1) (1904) L L, B. 82 Calo, 857 ; d O, L, J, 28, 
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should ‘have been in ignorance of the truth and have been misled 
into doing that which would not have been done but for such 
silence ; in other words, when silence is, of such a character and 
under such circumstances that it would be a fraud upon the other 
party for the party which has kept silence to deny what his silence 
has induced the other to believe and act upon, it will operate as an 
estoppel. Tested in the light of this principle, the contention of 
the defendant has no foundation. The present plaintiff who was 
joined.as a proforma defendant was under no obligation to challenge 
the statement of the then plaintiff as to the continued existence 
of the usufructuary lien, nor can it be suggested with any show of 
reason that such omission on his part, did in any way alter or affect 
the position of the defendant. In fact, the then plaintiff relied 
upon the position which the defendant had himself taken up 
successfully in the rent suit of 1885. Itis inconceivable that 
the defendant who in 1885,had set up the existerice of the 
usufructuary lien should have been prejudiced in any way by 
the omission of the present plaintiff to challenge the correctness 
of the statement made by the plaintiff in the suit of 1896. I 
feel no doubt whatever that the defendant cannot rely upon any 
conceivable application of the doctrine of estoppel in support 
of his case. The third ground, therefore, upon which the defen- 
dants sought to support the interposition of the alleged usufruc- 
tuary lier is entirely untenable. 

. Upon an examination of the undoubted facts of ‘the case and of 
the principles of law applicable thereto, it is manifest to my mind 
that there is no substantial defence to the claim. Ifeel convinced 
that the defendant has made a resolute attempt to keep the plain- 
tiff out of his putns rent by recourse to a stale usufructuary lien 
created in 1862 which was in fact extinguished many years ago 
and cannot at this distance of time debar the plaintiff from tlie 
enjoyment of his rights as Pututdar. No argument was addressed 
to us,and none appears to have been addressed to the Court below, 
as regards the precise amount which the plaintiff is entitled to 
recover if it is once established that the alleged usufructuary lien 
has no existence and is no-effectite bar to his claim. ` 
. — Theresult, therefore, is that this appeal must be allowed, the 
decree of the District Judge discharged, and that of the Subordinate 
Judge restored. This order will carry costs in all the Courts, 
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Before Mr. Vustice Brett and Mr. Y ustice Sharfuddin. 


MADAN MOHAN GOSSAIN AND OTHERS Viv 
v. ] 1907. 
KUMAR RAMESWAR MALIA AND OTHER&* ` February, 25,498, 


Mridonce Aot (I af 1878), Beo. 90—Presumption, Aow weshencd— Lesser and ` Merch, 90. 
leasee— Adverse — yostotsloen— Noxn-paywont of rent, if creates adverse RUM 
possession—Letsea holding ocer— Limitation Aot (XV of 1877), Beh. 11, 
Art. 139. 


Tbe Court may presume the genuinenoms of a document more than 30 years 
old, if it be produced from proper custody, but the effect of the presumption 
may be wéóakenod by olreumstanocs which tend to raise doubts as to its 
authenticity. i : 

Where a lessee enters into possession under & lease, he cannot aquire any 
ttle by adrermo possession against his leesot pending the term of the lease 
unless he distinctly asserts such a title to his knowledge and gives him notioe 
that be asserted such a title, 

A failure to pay rent to the lessor during the period of the lease does not 
alone operate to create in favour of the lessee a title by adverse possession, 

Hungo Tall Mundul v. Abdul Gufoor (1) and Tatia v. Sada Bhiw (2) 
referred to, 

If a lessee holds over after the spit ot the lease and if no subsequent 
arrangement is arrived at between him and his lessor by which a new tenancy 
M created, time begina,to run under article 189, Sch. II of the Limitation = 
against the lessor from the date of the expiry of the leese. 

Kantheppa Raddi v, Bhethappa (8) and Chandri v. Daj Bhan (4) 
followed 

Adimulan v. Pir Rawxthan (5) dissented from. m . 


“Appeal ‘by the. Plaintiffs. 
Suit for declaration of right and for khas possession. 


.Ihe facts of the case and argument appear sufficiently from 
the judgment. 

Messrs. Ell aud St. John Stephen and Babus Lal. Mokun 
Doss and Upendra Gopal Mitra forthe Appellants. ` 


Dr. Ras Behary Ghose and Babu Shiba Prosonno Bhatta- 
charjes for the Respondents. 
: C. A. V. 


* Ap from aire i 218 ot 1908 ggainst the deoree of Babu 
Mohim under Biroaz Subordinate J Manbhum, dated the 38rd Maroh 
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(5) (1897) L L. B. 32 Bom, 808. 
(4) (1900) L LIA M Bom, 64 
5) | ) LL.H.S Mad. 494 This case 

Ausami Pillai (1900) I. L. R. 4 . 946, but declared to be not good 
law in Vedeppalle Narasimhan v. Dronamraju ip M. L. J, 26 at 29—Rep.] 
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The judgment of the Court is as follows. 


This is an' appeal arising out of a suit instituted in the Court 
of the Subordinate Judge in the District of Manbhum- for a 
declaration of the right to a 12 anpas share of mouza Deoli and 
for khas possession of ‘the surface and subsoil rights in the said ` 
property. . 

The plaintiffs’ case is as follows:—The whole of mouzah 
Deoli with the subsoil rights was the Debutter property of the 
late Parmanand Gossain who wasin possession during bis life- 
time and was succeeded by his four surviving sons wha in their 
turn ferite posession of the said mouzah in four equal 
shares. - 

. Parmanand Gossain had two wives ; by the first he had four 
sons, namely Peyari Lal Gossain, Chuni Lall Gossain, Munni Lall 
and Jadavananda Gossain, and by his second wife he had three 
sons namely Tikaram Gossain, Lal Chand Gossain and Kristo 
Gossain. .From the evidence on the plaintiffs’ side it appears 
that Munni Lall one of the sons by the first wife and Lal Chand 
Gossain and Kristo Gossain two of the sons by the second wife 
died childless during the lifetime of their father, and they have 
nothing to do -with the present case. PeyarieLall Gossain ‘was 
the paternal grandfather of plaintiffs Nos. 1 to 4 and plaintiffs 
Nos. 5 to 1o are the heirs in the line of Jadavananda Gossain 
abovementioned. Chuni Lal Gosain’s branch of the family 
having become extinct his share amounting to 4.annas in the 
property devolved on his two uterine brothers namely Peyari 
Lall Gossain and Jadavananda Gossain. Hence- the: ancestors of 
the present plaintiffs obtained possession of a share of 12 annas 
of the whole of the property left by the late Parmanand Gossain 
and now the present plaintiffs, as the surviving male members 
of the elder branch of the family of Parmanand through his 
first wife, are in possession of that 12 annas including 12 annas 
of mouzah Deoli. Tika Ram  Gossain the surviving son of 
Parmanand Gossain by his second wife he]d only the remaining 
4 annas and' was in possession thereof during his lifetime, and. 
after his death his son Hira Chand Gossatn and after Hira 
Chand’s death his son Nilmoney Gossain succeeded one after 
another to this four annas share,. and ‘defendants -Nos. 1 and 2, 
namely Lakshmi Narayan Gossain and Ramtaran Gossain (ho 
are the sons of the sisters of :Nilmoney Gossain) as representa- 
tives in interest of the* line of Tikaram are entitled to-hold the 
said 4 annas share only» : : . E. x 
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On the and Sravan 1247 (roth July 1840) Babu Debendra 
Nath Thakur as Manager of and on behalf of- the Bengal Coal 
Company took a Mokurari settlement of g bighas of land in 
moura Deoli from the late Hira Chand Goesain the representative 
of the junior branch of the family, and, on the, 29th Chaitro 
1248 (10th April 1842) he took a settlement of another 49 Bighas 
inthe same mouzah from Hira Chand, and also from Chuni 
Lall Gossain representing the elder branch. This settlement of 
. the 49 Bighas was confirmed by the plaintiff's predecessors Jiban 
Lall Gossain, Chandra Mohan Gossain and Modan Mohan Gossain 
of the elder branch by a deed dated the 4th Pous 1265 B. S., 
(18th December 1858) (Exhibit 47) and on the 10th Assin 1266 
(45th September 1859), Hira Chand Gossain the representative 
of the younger branch, alleging that he had taken an ijara lease 
for 28 years of the share of the other branch confirmed to the 
Bengal Coal Company the settlements previously made of the 
49 bighas And of the 9 bighas. 

The Bengal Coal Company at first paid the annual rent of 
the lands included in the two settlements to all the co-sharers, 
but from 1266 B.S., (1859) they paid the rent to Hira Chand 
Gossain alone as he had taken the ijara settlement of the 13 
annas share (Exhibit 1) of this Mouzah from Madan Mohan 
Gossain plaintiff No. 1 and Jivan Lal Gossain, father of plaintiff 
No. 6, for a period of 28 years. 

Hira Chant Gossain was thus in possession of the entire 16 
annas of this Mouzah, that is four annas in his own right as an 
heir (through the second wife) of Parmanand Gossain, and 12 
annas as an ijaradar from the members of the elder branch re- 
presénted by Madan Mohan Gossain and Jivan Lall Gossain. 
The ijara kabuliat was executed on the 15th Baisakh 1269 (27th 
April 1859) and was for a term running from 1266 up to,1293 B.S. 
During this period Hira Chand and after him his son Nilmoney 
held exclusive possession of the entire moyzah. After the expiry 
of the term in 1293 B. S., the heirs of Hira Chand continued to 
hold possession by virtue of Karari ijara right from year to year. 

In 1903 A, D, there was a Criminal Case under section 145 
Criminal Procedure Code in:connectioh with some lands situated 
in the said mouzah, in which the Malia defendants, the Misra 
defendants, the Bengal Coal Company and some of the plaintiffs 
were parties, and during the trial of this case the plaintiffs came 
to know that in execution of the decree (Execution cdse No. 157 of 
1902) in Civil suit No. 366 of 1892 of the Court of the Subordinate 
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Judge of Burdwan, the Malia, and Misra defendants had pur- 
chased on the) 14th July 1902, a 12 annas share of mouza Deoli- 
described as being held by the late Hira Chand Gossain in putni 
right, and since their purchase they have set up a claim to pos- 
session of the surface, and mineral rights, and a right to dig up 
the minerals from the subsoil. 

The plaintiffs allege that neither the late Hira Chand Gossain 
nor his heirs nor any other person have ever held possession of the 
said 12 annas share by virtue of any putni or any other permanent 
or Kayemi right. The late Hira Chand Gossain was in possession 
of the 12 annas share simply as an ijaradar, as described above, and 
after his death his heirs cannot claim that any permanent right 
has accrued to them, and even if they have such a right, they 
have no right to the subsoil. 

Further the said ijara right not being transferable, any 
transfer by Hira Chand or his heirs without the consent of the 
plaintiffs, (landlords) cannot operate against them and they are 
therefore entitled to take khas possession of the said share. 

The prayers in the plaint are :— 

(a) That the right of the plaintiffs to the 12 annas share 
may be declared. 

(6) That it may be established that the deiendsdo have no 
right to the surface or subsoil of the said property, and a decree 
may be awarded to the plaintiffs for khas possession of the same. 

(c) That if for want of notice of ejectment Khas possession 
cannot be awarded, it may be established and decreed that the 
defendants hold a san-karari ijara right from year to year of the 
said property, and that the plaintiffs may be held entitled to get 
khas possession on serving such a notice. : 

(d) That if it be held that the said Defendants have acquired 
any permanent right in the said share, it may be declared that 
they have no right to the subsoil, or interest in the same, 
and a decree may ‘be passed for issuing a permanent injunction 
restraining the defendants from raising any minerals from the 
subsoil of the said 12 annas share. : 

(e) That interest may be awarded with costs. 

(f) That a decree may be passed for any other or additional 
relief that in the Judgment of the Court may appear fit and 
proper. 

The defendant's case is that the plaintiff's suit is barred by” 
the general and special*rules of limitation. 

That the geneology. given in the plaint is not correct. - 
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That the plaintiffs or their predecessors have never been 
maliks in possession of the disputed share of the mouzah Deoli. 

That no settlement was ever made with the Bengal Coal 
Company either of 9 bighas or 49 bighasas stated in the plaint ; 
the said company had only a gbat Jamei settlement of a small 
plot of land which was abandoned by them for a period of more 
than 12 years, and had therefore become extinct. The said Coal 
Company have incited the plaintiffs to institute the present suit. 

That the late Hira Chand Gossain was in possession of the 
entire 16 annas of mouzah Deoli by virtue of proprietary right 
and right by adverse possession. 

That, as a proprietor in possession, Hira Chand had granted 
a permanent settlement of a 12 annas share of this mouzah to 
the present defendant's predecessor namely Maharanee Hara 
Sundari Debya by a Pattah dated 23rd Falgoon, 1274 B. S., (sth 


March 1868) and after the death of, Hira Chand his son Nilmoney l 


sold on the agth Chaitro 1288 B. S. (gth April 1883) a 9 annas 
share out of his proprietary right in the said mouzah to the said 
Maharanee, and since the said settlement and purchase the 
Maharanee has been duly entitled to and in possession of the 
said 12 annas share. 

That the said Hira Chand Gossain had hypothecated his 
entire right in mouzah Deoli along with other properties on the 
23rd Sraban 1286 B.S., (7th August 1879) under a registered 
usufructuary “mortgage deed executed by him in favour of 
Mr. E. G. Rooke, and that Mr. Rooke after having obtained a 
decree in suit No. 366 of 1892 on the basis of the said deed took 
out execution of the same in Execution Case No. 157 of 1892 
and. sold by auction the mortgaged property; that the said 
Maharanee Hara Sundari Debya purchased the said mouzah Deoli 
on the 14th July 1892 in the name of one Debendra Nath 
Chatterjee, and subsequently took possession through the Court, 
and thus became entitled to and was in possession of the entire 
16 annas of the said mouzah, and since her death the defendants 
Nos. 1 and 2 and the Receiver defendants on their behalf, have 
been in possessiom of the entire rights and interest of the said 
mouzah. i 

The defendants deny that'an ijara was granted to Hira 
Chand and that rent was ever realized by the plaintifis from the 
Bengal Coal Company. 

Hira Chand Goesain and after his death his son Nilmoney 
were all along in possession by virtue of a right acquired by 
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adverse possession and on the death of Nilmoney, his heir Lakhee 
Narain Gossain has been holding possession of all the properties. 
Ramtaran Gossain never got possession of any, portion of the 
estate left by Nilmoney. 

The following issues were framed by the lower Court :— 

1. Have the plaintiffs any right to sue? 

3. Is the geneology given in the plaint correct ? 

3. Is the suit barred by limitation? — 

4. Have the plaintiffa their alleged right in the share in 
dispute and are they entitled to get khas possession thereof ? 

5. Are the plaintiffs entitled to the injunction asked for ? ` 

The Subordinate Judge has dismissed the present suit on 
the ground that the plaintiffs have no right to sue-as they are 
not the legal heirs of Chunni Lal. He disbelieved the pedigree 
given in the plaint. He also held that the suit was barred by 
limitation, finding that Hira Chand: had cxclusiva and in- 
dependent right in the entire mouzah Deoli. He found that it 
was proved that the defendants had been in possession of the 
property in dispute since 1868 under their mukarari right as 
well as under their right by purchase, adversely to the plaintiffs, 
and their predecessors in title. He was of opirfion that Exhibit I, 
the ljara Kabuliat purporting to have been executed by Hira 
Chand in favour of Madan Mohan and Jivan Lal was a very 
suspicious document and that it did not appear to be genuine. 
The plaintiffs have appealed. 

The appeal has been argued before us at considerable length 
but its decision appears to depend on the determination of the 
following points. The correctness of the geneological tree has 
not been disputed. 

1. Is the ijara kabuliat Exthibit 1, dated 1i5th Bysack 
1266 (27th April 1859) a gennine document, and was there any 
renewal of the ijara either expressly or by implication after the 
expiration of the term of 28 years mentioned in that deed ; and 
if the period was extended as alleged was it for another 28 years, 
or from year to year, or was the lessee on the land only on 
sufferance 7? . 

2. Did Hira Chand hold possession of T 12 as from the 
first in his own right as an independent proprietor ; or if it be 
held that the ijara kabuliat is genuine and that he entered into 
possession at first under that settlement, then, when the term of 
28 years for which the settlement was made had expired, did he 
thereafter hold possession of the 12 annas share adversely to the 
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plaintiff, and if so, is. Art. 139 of the Limitation Act (Act XV of 
1877) a bar to the present suit ? 

The ijara kabuliat Exhibit 1 on which plaintiffs rely is an 
unregistered document and purports to have been executed by 
Hira Chand in favour of Madan Mohan arid Jivan Lal on the 
Isth Bysack 1266 B.S. (a7th April 1859). Under this document 
Hira Chand appears to have taken 12 annas of Mouza Deoli in 
ijaralease admitting that share to be the ancestral Debutter 
property of Madan Mohan and Jivan Lal, In this deed it is 
also recited that Hira Chand himself has got only a 4 annas share 
in that village as his ancestral property. "The lease is for a term 
of 28 years, that is from 1266 to 1293 B.S.(1859 to 1887) at 
an annual .rental of Rupees 199-12. This document being 
more than 30 years old, the Court may presume its genuineness 
if it be produced from proper custody (section 9o of the Evidence 
Act) but.the effect ofthe presumption may be weakened by 
circumstances which tend to raise doubts as to its authenticity. 

In dealing with this document the Subordinate Judge 
notices that the plaintiff Madan Mohan in whose favour it was 
executed did not go into the witness box to prove its due exe- 
cution, nor, if he tvas ill as alleged, was any attempt made to 
take his evidence by commission. On comparing the signature 
which purports to be the signature of Hira Chand on this 


document, with his admittedly genuine signature on Ex.B he . 


finds that they do not agree, and he is not satisfied that the 
document was produced from proper custody. He, therefore, 
finds that it is not genuine. 

eIt is not always safe to rely on a comparison of signatures. 
On referring to the two which the Subordinate Judge compared 
we find that there are points of similarity and dissimilarity 
between them which render it difficult on that ground alone to 
determine whether the document Ex. 1 is genuine or not. The 
document was produced by the plaintiff who would naturally be 


in possession of it, and the Subordinate Judge gives no reasons : 


for his conclusion that the document was not prodüced from 
proper custody. "There remain, however, to throw suspicion on 
its genuineness, the circumstance that the evidence of Madan 
Mohan to prove its execution was not given either in Court or 
on commission. 

On the other hand there is to support its authenticity the 
fact that in the ijara pattah dated 10th Aswin 1266 B. S. (asth 
September 1859) executed -by Hira Chand in favour of the Coal 
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Co. five months after the alleged execution of the Kabuliat, it 
is distinctly recited that he had taken an ijara lease for 28 years 
from Jivan Lal Gossain and others,.and there is the circumstance 
that after the execution of the Ekrarnama by Jivan Lal Gossain 
and others (Ext. 47) on the 4th Pous 1265 (18th December 1858) 
confirming the lease of the 49 bigahs to the Coal Co. there 
would have been no necessity for the execution of the lease by 
Hira Chand in September 1859 if the ijara had not been granted 
to him in the meantime. The receipts (Exhibits 48, 49, 17, 20, 
21, 22, 23) produced by the plaintiff also go to support, the case 
of the plaintiffs that the two shares of 4 annas and 12 annas 
were treated as held under separate titles by Hira Chand. 

There can then be no doubt that an ijara lease of the 12 
annas share was in fact taken by Hira Chand in 1859, and that 
it was for 28 years, and whether the document produced is in 
fact the kabuliat or not is not very material. On the whole 
we are inclined to disagree with the Subordinate Judge, and hold 
that the document is genuine. 

There can be no doubt that if Hira Chand entered into 


.possession of the 12 annas share as ijaradar under that lease, he 


could not acquire any title by adverse possession against his 
lessors pending the term of the lease unless he distinctly asserted 
such a title to their knowledge and gave them notice that he 
asserted such a title. ] 

The first assertion of such a title on his own behalf on whic 
reliance is placed by the respondents is at the time of the 
Government survey 1863, when he stated in evidence before the 
survey officer that the whole of village Deoli was granted kharija 
debutter to him by the Maharaja of Chackla Panchkote. At 
that time bowever he was, according to the, plaintiff's case, in 
sole possession of the property, and there is nothing to prove 
that this assertion of his own exclusive title was made with the 
knowledge of the plaintiffs or that they had any notice that he 
bad set up such a title. : 

In 1868 by a deed dated the 23rd Falgun 1274 (1868) he 
granted to Srimati Hara Sundari Debya a dar-mokurari of the 
12 anpas share in Deoli, alleging that he was a mokuraridar of 
that share and stating that the Bengal Coal Co. held a ghat 
pottah only, which was untrue, and on the 23rd Sraban 1286 
(7th August 1879) he executed the mortgage deed in favour of 
Mr.:Rooke bypothecating the whole of M. Deoli as security for 
the debt, and in that deed it was recited that he held 4 annas 
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as his ancestral property and 12 annas by butni right. In .these 
two documents diverse rights were set up and it is not proved 
that the execution of either was brought to the knowledge of 
the plaintiffs or they had any notice of the adverse title set up 
in them. Hira Chand died in 1881 and on the 29th Chaitra 1288 
(roth April 1882), Nilmoney the son of Hira Chand executed the 
deed of sale of d annas out of the 12 annas in Deoli and in that 
deed it was recited that he beld it in ancestral Mokarari right. 

All these documents were executed before the expiry of the 
lease, the period of which extended up to 1887, and if the 
plaintiffs had no knowledge or notice of them or that Hira Chand 
and Nilmoney were purporting by setting up an adverse title to 
them to dea] with the property covered by the lease as their 
own, such documents and transactions would not bind the 
plaintiffs. : 

Nor would the failurg to pay rant to the plaintif during the’ 
period of the lease alone operate to create in favour of the 
defendants a title by adverse possession (see Rungo Lall Mundal 
v. Abdeol Guffoor (1) Tatia v. Sada Shi (a). 

But accepting that the ijara lease for 28 years is valid, and 
that the acts done and documents executed by Hira Chand, the 
lessee, and his successor are invalid and ineffectual and cannot be’ 
held in law to in any way prejudice or destroy the title of the 
plaintiffs, there still remains the important question to determine 
whether after the expiration of the lease in 1886 the defendants 
have acquired against the plaintiff a title by adverse possession, 
so that the present suit is barred by Art. 139 schedule II of the 
limitation Act. 

The plaintiffs case is that after the expiry of the term of 
the lease, the lessee Nilmoney verbally asked to be allowed to 
hold on for another similar term on the same conditions, The 
evidence to prove this is however meagre and far from satisfactory. 
It consists of statements made in his evidence by Jageswar Gos- 
sain (P. W. I.) The ijara deed itself contains no stipulation for 
renewal on the expiry of the lease. 

Jogeswar Gossain is one of the plaintiffs. His evidence there- 
fore cannot be regarded as disinterested. In his examination-in- 
chief he deposes to the devolution of the estate of Parmanand 
in two shares, 12 annas to the eldet branch of which he is one 
of the representatives and 4 annas to the younger branch, and td 
the grant of the ijara of the 12 annas ‘share by the senior 


(1) (1878) I. I, B, 4 Calc, 814. (3) (1882) i L.B. 7 Bom. 40, ` 
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members of the elder branch to Hira Chand who represented the 
younger branch. He deposes to the grants of the leases of the 
49 bighas and 9 bighas to the Bengal Coal Company but says 
that after the death of Hira Chand the rent for the 9 Bighas was 
paid to members of tbe senior branch, which cannot be correct. 
As to the receipt of rents from Hira Chand during the ijara, 
and from the Bengal Coal Company he says in cross-examination 
that there are-counterfoil receipts and jama-kharach. These 
documents have not however been produced in evidence, and 
the reason of the omission is not explained. ; . 
The following statements bearing on the renewal of the 
lease made in cross-examination are important. He says: “The 


` ijara to Hira Chand lasted 28 years. I was not present at the 


time of the ijara. An ijara ipottah was executed. Hira Chand 
used to pay the rent of the ijara. My brother used to realize 
the rents.. He (apparently meaning Hira Chand) paid the rent 
in my presence. The rent of the ijara was Rs, 199-12. The 
Searsole Babus (defendants Nos. 1 and 2) are holding possession 
for 8 or 10 yeara. Before that Nilmoney held possession. After 
the death of.Nilmoney, Lakhee Narayan and Ramtaran held, 
possession of the. said 12 annas. They held for 3 or 4 years. I 
cannot say why the Searsole Babus are holding possession.” 
* 


* ^ + * * 


“ We did not re-enter on khas possession on the expiration of 


the ijara. Nilmoney said ‘let me have it as at present.’ There 


was no other document executed. Nilmoney was alive when the 
ijara expired. Nilmoney died 3 or 4 years afterwards. Nilmoney 
told my elder brother ‘let my ijara remain as it is.’ I was pot 
present then. I gave Dakhilas on receipt of rent from Nilmoney. 
I have an account of the same. Nilmoney’s nephews (sister’s 
sons) did not pay rent. They said ‘we do not at all get rent. We 
are not sure as to whether the property is in the sea or on land?’ 
They said‘ they had not got rents from the Searsole Babus. 
After the death of Nilmoney the Searsole Babus used to hold 
possession of the property.’ Nilmoney's nephews said ' the Searsole 
Babus are holding possession. How should we pay rent?’ After 
the death of Nilmoney we have paid no rent to the Rajah of 
Panchkote. Nilmoney died inf 1293 or 94......... After the 
death of Nilmoney, Lakhee Narayan used to pay rent.to the Rajah. 
After the death of Nilmoney we have not got a pice of rent." 
The evidence of this witness as to the renewal of the ijara_ 
lease after it had expirgd in 1293 (1886) is admittedly hearsay, 
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and, as such, of no value. He also makes the following important 
admission (1) that the plaintiffs never paid any rent to the Rajah 
the superior landlord since Nilmony’s death which occured in 
1294, (2) that Lakhee Narayan, as sister's son of Nilmoney, has 
been paying rent to the Rajah and (3) that since Nilmoney's death 
the plaintiffs have received no rents from Nilmony’s heirs or 
representatives. 

For the respondents it has been contended that this conduct 
on the part of the members of the two branches of the family 
after the, ijara lease had expired clearly indicates that since that 
time Nilmony the son of Hira Chand and his successors as repre- 
senting the younger branch of the family have been openly and 
avowedly holding the 12 annas share as well as their 4 annas in 
an independent right as proprietors adverse to the rights of the 
members of the senior branch. And this view it is argued, is 
supported by the following statements of witness in the conclud- 
ing part of his evidence :—‘ After the death of Nilmony we have 
not got a pice of rent. The daughter's son said he would pay. 
It was the business of us five co-sharers. We could'not procure 
sufficient funds and therefore we could not bring a suit for rent. 
Now the Bengal Coal Company are.supplying the expenses, a 
verbal agreement has been made with them that if the property be 
recovered it will be settled with them." It is suggested that the 
parties really interested in the suit are the Bengal Coal pue 
aud not the plaintiffs. 

In our opinion the evidence adduced by the plaintiffs com- 
pletely fails to prove that there was a renewal of the ijara lease 
in 1293 (1887). After it had expired, Nilmony died in 1888. 
Admittedly since his death the plaintiffs have received no rent 
from his successor& while his successors have been paying the 
rent to the superior landlord and openly asserting a right as 
proprietors to the entire interest in Deoli as well as to the other 
property left by Parmanand. The present suit was instituted on 
the 13th July 1904 seventeen years after the death of Nilmony 
and if limitation be taken to run against the plaintiffs from the 
date when the lease expired; and if the present suit be 
regarded as a suit by a landlord to recover possession from a 
tenant, it is barred by Art 139. Sch. II of the Limitation Act. 
If it be treated as a suit for possession of immovable property 
it would equally be barred under Art. 144 of the same schedule 
if the possession of the successors of Nilmony be held to have 
been adverse to the plaintiffs, ; 
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For the respondents it has been argued that ifit be admitted 
for'the sake of argument that after the expiry of the ijara lease 
Nilmoney and after him his successors were allowed to hold over, 
they became tenants on sufferance and the holding over was 
wrongful (see WoodfaH on Landlord and Tenant 17th Edition p. 246) 
and on the authority of the cases of Kantheppa Raddi v. 
Sheshappa and another (1) and of Chandri v. Daji Bhan (2) it 
has been contended as a tenant by sufferance is only in by the 
laches of the owner so that there is no privity between them ; 
such a holding over by the tenant is wrongful and the limitation 
provided by Art. 139 of Schedule II ef the Limitation Act 
commences to run against the landlord from the time when the 
fixed lease expires. In the case of Adimulan v. Pir Ravutkan 
and another (3), à. different view was expressed, but that case 
was considered and apparently dissented from by the Judges of 
the Bombay High Court in the case of Kanthappa v. Sheshappa (1). 

We agree with the view taken by the Judges of the Bombay 
Court and hold that in the present case if Nilmoney and his 


_ successors held over after the expiry of the lease and if no 


subsequent arrangement was arrived at between them and the 
plaintiffs as landlords by which a new tenancy «vas created, limi- 
tation must run against the plaintiffs from the date when the 
lease expired. DS 

Now while the evidence on the record goes to support the 
case of the defendant respondents that after the expiration of the 
lease in 1293 (1886) Hira Chand and Nilmoni continued to assert 
a title adverse to the plaintiffs, which they had advanced during 
the continuance of the lease, there is no evidence to prove as 
between the plaintiffs or their predecessors and the defendants 
and their predecessors Nilmoney and Hira Chand that there Was 
any arrangement by which a new tenancy was created. 

On the 23rd Sraban 1286 (7th August 1879) Hira Chand Gossain 
executed the mortgage bond in favor of Mr. Rooke by which he 
hypothecated the whole of Deoli with other property as security 
for the debt. In that document he alleged he had a pu der right 
to a I2 annas share and an ancestral right to the 4 annas share in 
Deoli on the 31st Bysack 1293 (1886) Nilmony the son of Hira 
Chand executed a fresh mortgage bond in substitution for that 
executed by his father Hira Chand and on the 16th September 
1891 Mr. Rooke brought a suit to recover the money due on the 


(1) (1897) L L, R. 32 Bom. 998, '(8) (1900) I. L. R. 24 Bom, 504. 
(3) (1885) I. L, R. 8 Mad. 421. 
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mortgage. He obtained a decree on the 7th April 1892 and in 
execution of the decree put up mouzah Deoli for sale and it was 
purchased by. Debendra Narayan Chattopadhya on behalf of 
Maharanee Hara Sundari Debi the predecessor in interest of 
defendants Nos. 3, 4 and 5 otherwise destribed as the malias or 
. the Searsole Babus. A sale certificate for the same was drawn up 
on the 18th August 1892 (see Exhibit A23.) 

Prior to this on the 23rd Falgun 1274 B. S. (5th March 
1868) Hira Chand executed a dar-mokarrari lease in favour of Rani 
Hara Sundari Debya of the 12 annas share in Deoli and on the 
29th Chaitro 1288 (roth April 1882) Nilmony Gassain executed a 
deed of sale of a 9 annas share out of the same 12 annas share in 
Deoli in favour of the same lady. In both documents it was 
recited that he held the 12 annas share as a mukarari tenure. 
Possession appears to have been taken by the purchaser after 
that sale and after the sale,of the entire mouza in 1892. 

In these transactions Hira Chand and Nilmoney acted and 
were treated as the sole persons intrested in mouza Deoli and the 
interests of the plaintiffs and their predecessors were openly 
repudiated on the one side and ignored on the other. It seems 
impossible that these transactions were all carried out without the 
members of the elder branch of the family having knowledge 
of them. : i 

In 1879 the superior landlord sued Hira Chand as the sole 
tenant for the rent of mouza Deoli, obtained a decree on the 24th 
August 1879 which was confirmed by the High Court on appeal 
onthe 14th March 1881, Höra Chand having died in the meantime 
and Ņilmoney having been substituted in his place (see Exhibits 
A30, A32 and A31.) 

In 1888 the superior landlord the Raja of Panchkote again 
brought a suit for the rent of Deoli against Nilmoney, as sole 
tenant and obtained a decree on the 10th August 1888. Lakhee 
Narain the sister's son of Nilmoney was sübstituted by an order 
of the 23rd June 1888 as a defendant in that suit in place of 
Nilmoney, who had died while the suit was proceeding. In these 
proceedings also the rights of the elder branch of the family 
were ignored (see Exhibits A27 and, A33.) 

Then in 1896 the manager of the estate of the Raja of 
Panchkote brought a suit for the rent of Deoli against the 
defendants Nos. 3 and 4 in the present suit, the heirs of Rani 
Hara Sundari (and who are described as the malias or the 
Searsole Babus) as tenants of Deoli for the years 1299 to 1301 
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B. S, and obtained a decree on the 23rd November 1896 
Exhibit A28). 

In 1902 the manager of the Raj again sued the Searsole 
Babus for the rent of Deoli and obtained a decree on the 16th 
December 1902 (Exhibit A29.) In that suit Madan Mohan 
Gossain as representing the elder branch of the family inter- ` 
vened but afterwards withdrew his objection. 

We find then that after 1887, if not before, Deoli was 
treated as the property of the younger branch of the family of 
Parmanand and it was not till 1902 that any assertion of the 
rights of the elder branch was made and then it was not 
supported. - 

Not only then was there no fresh agreement between Hira 
Chand and his successor with members of the elder branch of the 
family for the creation of a fresh lease of the 12 annas share of 
Deoli after the original lease had expired, but Hira Chand and 
his successors were openly setting up a title of their own to the 
property and were recognized by the landlords as the sole pro- 
prietors’ tenants. Under such circumstances it is impossible in our 
opinion to hold that the present suit is not barred by Article 139 
of Schedule II of the Limitation Act. . 

A large number of receipts have been produced in evidence 
by the plaintiffs and relied on in support of their title. First 
there are the receipts given by Hira Chand jointly with members 
of the elder branch of the family for rents received from the 
Coal Company for the lands leased out to them. These are for 
the years 1843 to 1850. Next there are three receipts given to 
Dwarka Nath Tagore since 1858 in which Hira Chand’s name 
does not appear. Then there are the receipts from 1855 to 1890 
given to the Coal Company by Hira Chand alone or Mr. Rooke 
as mortgagee of Hira Chand. From 1890 there is a break and 
the Coal Company seem to have relinquished the lands which 
they held, see (Exhibit A24) the plaint in the mortgage suit 
brought by Mr. Rooke against Lakhee Nargyan Gossain, as heir of 
Nilmoney and Hira Chand. 

After a break of ten years the Bengal Coal Company on the 
and September 1900 recommenced to pay rent but they paid it 
then to Madan Mohan as heir of Chuni Lal and Hira Chand 
(Exhibit 105) and three other payments were made on the 4th. 
March 1901, 11th March 1901 and 7th July 1903 (Exhibits 50, 51 
and ro6.) i 

These documents*cannot however be held to avoid the bar of 
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limitation. The receipts up to 1890 support the case of the Ovi. 
defendants and the payments of rent by the Coal Company from 1907. 
1900 to Madan Mohan and his branch of the family instead of bMadan Mohan 
to the members of the younger branch, as they had been made Gomat, 
previously, cannot be accepted as of much value as proving the Kumar Ramofwa? 
possession. of Madan Mohan, as they appear to have been made Malls 


after the Coal Company had quarrelled with the Searsole Babus, 
In fact it would appear that the object of those payments was 
simply to support the present claim, in which the Coal Company 
appears to be the persons chiefly interested, 

The case for the plaintiffs was that they were not aware till 
1903 that Hira Chand and his branch of the family had been 
alienating and dealing with the 12 annas share of the property 
in contravenfion of their interests, and the suit having been 
instituted on the 13th July 1904 just one day before 12 years had 
expired from the 14th July 1892 the date of the purchase of 
mouza Deoli on behalf of Rani Hara Sundari in execution of the 
decree obtained by Mr. Rooke on his mortgage, it has been 
contended that the suit is not barred under the general rule of 
Limitation. On the other side it has been contended that it is 
impossible to believe that the members of the elder branch were 
not aware that before the Survey authorities in 1863 Hira 
Chand set up an exclusive title to the land in suit. That in 1868 
he gave a permanent lease of the whole 12 annas to the 
Searsole Babus, that in 1879 he mortgaged it to Mr. 
Rooke and in 1882 he sold 4th of the share to the 
Searsole Babus especially as the Searsole Babus took possession 
unger their lease and purchase. The subsequent suit brought by 
Mr. Rooke on his mortgage could not have gone on without 
their knowledge, and the fact that they brought the suit one day 
before I2 years had expired from the date of the sale in execu- 
tion of the decree in that mortgage suit leaves no doubt that 
they were aware of the suit and of the decree. We find it very 
difficult to believe that all these transactions which were carried 
on openly could have been conducted without the knowledge 
of the plaintiffs or their predecessors in interest. 

The estate appears to have been partitioned between the 
I2 annas and the 4 annas co-sharers in 1201 B. S. (1795-6) and 
after that partition the two shares were separate. It would 
appear however, after the execution of the ijara Jease in 1858 
by the elder branch in favour of Hira Chand, that complete 
control over all the family property was handed over to him, 
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and in his subsequent dealings with thg property he dealt with 
the whole of it as his property even though in different docu- 
ments he described his interest in different terms. During all 
that time the plaintiffs never attempted to assert their rights, nor 
indeed do they appear to have recognized that they had any 
rights in the property. It was only when the Bengal Coal 
Company had failed to obtain from the Searsole Babus a settle- 
ment which they wanted that the present plaintiffs were put 
forward to assert a title which had long before been barred by 
limitation. 
The plaintiffs having lost all title to the property in suit they 
cannot now be held to retain any rights to the subsoil minerals. 
The result is that we confirm the judgment and decree of 
the lower Court and dismiss the appeal with costs. - 
A. T. M. Appeal dismissed, 


Vor, VIL] HIGH OOURT. 
^^  "  — QIVIL RULE. 


Before Mr. Fustice Stephen and Mr. Sustice Mookerjee. 
CHAIRMAN OF GIRIDIH MUNICIPALITY 


v 


SREESH CHANDRA MAZUMDAR.* 


Bengal. Municipal Aot (III of 1884), Soos. 85, (874), 93, 118, 114 and 116— 
Atsesrment of a holding—Assosrment, if ulira vires— Assotrmont, legality 
of, of may be questioned. in a Civil Court—Ctvil Ovurt, jurisdiction of— 
Principle of amezrmont—" Oircwmstanons and property,” moaning of— 

' Section 116 of the Bengal Municipal Aot (III of 1884}, does not take 
away the jurisdiotion of the Oiri Courts in a case in which it is alleged and 
established that the assessment, the propriety of which is in oontroversy, is 
open to objection on the ground that it is «Ires rires ; in other words, it is only 
when the action of the Municipality has been exercised in conformity with the 
powers conferred upon it by the Act, that the Oiril Gourt bas no authority to 
interfere. The test in such eases is, whtther the assessment is or is not in 
conformity with the statutory provisions, 

Navadip Ohandra Pal v, Premananda Saka (1), Kamechwar Porshad v. 
Chairman of Bhabas Muatcipaltty (2), and Nwndolal Boss v. Tha Corporation of 
Galewtia (8) followed. 

^ Rew v. Morsley (4), Row v. Plowright (5), Ee, Bradlaugh (8), Row. v. 

Bradley (7) and Cclomt&l Bank of Australasia v. Willan (8) referred to. 

Errors in assesament which constitute irregularities merely and do not go 
to the ground work of the tax and render the essesament void, can be corrected 
only in the manner provided by the statute which creates the authority, and 
the remedy so próvided must be treated as exclusive, On the other hand, 
where the defects in assessment are jurisdictional, rendering them void, the 
persons aggrieved thereby are entitled to invoke the ordinary judicia] remedies, 
and all clear violations of law give rise to jurisdictional questions. In other 
words, Jrhile mere erroneous exercise of Judgment is not reviewable by tho 
Oivil Oourt, any excess of jurisdiction, makes the aot liable to challenge in 
such Court, i . 

- Stats v. Williams (0), Hacker v. Howe (10), Dowglas v. Stona (11) and 

Stanley v. Albany (13) referred to. . 

_ The term “ property” designated as a subject of taxation ‘without any 

tmualification includes both real and personal property or estate and intangible 

as well as tangible rights of yalue. 

Carroll v, Perry (18) applied. 

* Civil Rule No. 8053 of 1907, against a decisfon of Dr. Vipin Ohandra Boy, 


Munsiff of Giridth, exercising the ers of a Small Cause Court Jud 
dated 17 August 1007. or T 


(D (3900) 80. W.N 78. (7) (1893) 17 Oox. 739. i 
2) (1900) L L. B. 27 Calo 849. (à) (1874) L. B. 5 P.O. 417. . F 
fn (69) L L. E, 11 Oan, 378. 9) (1904) 128 Wis, 61; 100 N. W.1048, 
- (4) (1700) 2 Burr. 104... - 10) (1904) 101 N. W., 255. 
" nt (1085) 8 Mod. . BS. 11) (1903) 191 U. B. 567. 
' (8) 878) 8 Q. B. D $ 13) (1885) 131 U B. 585, 
(18) (1848) 4 MoLeaa 25. . . 
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The word “ circumstances” was not introduced in seotion 85 of the Aot, 
to restrict the term “ property ” ; the intention of the Legislature seems to have 
been on the other hand, to widen the scope of the section, sq as to mgke tax- 
able what might perbaps be not properly comprised under the term “ property" 
and at the same time onght ‘not to escape dssesmment, The property of the 
defendant which was taxible,in the present onse, under the law, wea ungues- 
tonably his whole income, and the fact that he spent only half of it within the 
Municipality does not make his circumstances and property within the mun 
cipality worth only that much, 

. Rule obtained by the Plaintiff, Chairman of the Giridih 
Municipality, under section 25 of the Small Causo Courte- Act. 


Suit for recovery of the taxes due in respect of the first 
two quarters of the year 1905-6 for a holding DRE by the 
Defendant. 


The facts of the case appear fully froni the judgments. : 
Babu Hara Prasad Chgtterjee for the: Petitioner, ` 


Babu Baikutifka Nath Das for the Opposite paty. 
T CSA. V, 
The judgments of the Court avere as follows: - “= 
Stephen J.—This is a curious and important case turn- 
ing on the proper construction of section. 85 of Bengal 
Municipal Act. The case was tried by the Small Cause Court 
Judge of Giridih. The plaintiff was the Chairman of the Giridik 
Municipality, the defendant a Deputy Magistrate engaged on 
Land Acquisition Work and having his head quarters and living 
at Giridih. His salary was Rs. 300 a month, of which he spent 
350 on the maintenance of his family and like expenses, including 
the payment of premiums on a life policy, outside the boundaries 
of the municipality. He occupied one house as an office‘and 
another chiefly as a residence. An assessment was made on the 
ownér of the houses based on their rental. This was withdrawn 
on objection being made. But the defendant was assessed on his 
full income of Rs. 300 a month at 1 per cent or Rs. 9 a quarter, 
‘His contention was that the assessment on him personally . ought 
to be on Rs. 150 only, the amount which he may be taken to 
have spent in the municipality. The Judge agreed with this view 
and gave judgment accordingly. A rule has Been granted to 
show cause why the decree should not be set aside and the 
plaintiff's claim allowed in full. j 
It has been - suggested before us on behalf of the petitioner 
that the present question is merely the amount of the assese- 
ment that has been made, and that under section 116 this is not 
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a matter that can be dealt with by a Civil Court. It is hardly 

necessary to discuss the contention in view of the decisions in 
Navadi Chandra Pal v. Purnananda Shaka (1), and Kame- 

skwar Pershad v. Chairman of the Bhabna Municipality (a), 
where it is laid down that a remedy may be sought in a Civil 

Court against an action of a Municipality that is udiva vires, 

and that the taxation of a man in respect of property and 

circumstances outside the jurisdiction of the municipality is 
ultra vires. The principle is well recognised in English law, cf. 
Nundo Lal Rose v. Corporation of Calcutta (3) and a derogation 

from it by the legislature is not to be lightly inferred. I am 

therefore of opinion that the Munsiff had jurisdiction to deal 
with this case in which the jurisdiction of the Corporation of 
Giridih to tax fhe plaintiff in respect of certain property was 

called in question, and therefore of course we can exercise our 

revisionary jurisdiction over his decision. 

On the merits then what we have to decide is the meaning 

of section 85 (a) of the Municipal Act. The section empowers 
(a)the Commissioners to impose " a tax upon persons occu- 
pying holdings within the municipality according to their circum- 
stances and property within the municipality” and the question 
argued before us turns on the meaning to be attached to the words 
"circumstances and property.” Is it the case that as far as the 

plaintiff's income is used as a test of his circumstances and a 
measure of his property only that part of his income is to be 
-considered which he spends in the municipality ? Shortly, is he 
to be taxed on what he gets or on what he spends in the muni- 
cipality ? The question seems to be one of first impression as no 
authorities have been quoted before us nor are we aware of any. 
The case of Kameshwar Pershad v. Chairman of the Bhabta 
Municipality (2) was decided on this section ; but the decision does 
not touch the present point. It has been suggested that section 

87 (d) may throw light on the subject, where it is enacted that a 

list is to be drawn up „showing an assessee's holding, property 
and profession or business, and this may show that his holding 

and profession or business are his circymstances, but this brings 

us no nearer to the solution of the present question, as the 
question is how much of his circumstances connected mn his 

business is within the municipality. 
On the words themselves -his “property” seams -to mean 


: AIEO) OUR Fe 2): ee 37 Calo, 840. 
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movable and immovable property in the widest sense and to 
include certainly any salary that he receives in the municipality; 
without any deductions on account of his manner of spending it. 
Does the word " circumstances” coupled as it is with property, 
cut down this meaning or extend it? For it must do one or the 
other, otherwise the phrase would bea mere pleonasm. If thé 
word circumstances is to be taken as limiting the scope of the 
word property, we must attach to it the meaning that it has in 
such a phrase as “easy circumstances," meaning the whole of his 
position in life from an economical point of view. . It then 
becomes necessary to consider all his expenses and liabilities, and 
allowance must be made for debts and possibly for improvident 
habits. This may lead us a good deal beyond the bounds of the 
municipality, and I find it impossible to suppose that it can have 
been intended that matters such as these should forma basis of 
taxation. On the other hand, it may very well be that ‘property’: 
does not include all a man's wealth and that it is at nothing less 
than his total wealth that this section is aimed. Are voluntary 
offerings to a priest property? I should imagine not. But their 
regular receipt would surely be included in a man's circumstances, 
although they may not for that reason only be a proper subject 
for a tax. Other states of fact may easily be supposed where a 
man's resources extend beyond his property: and the word 
circumstances is apt for describing them. Takjng the word in 
this sense, it offers in conjunction with “property” a fairly definite 
basis for.taxation, It has been argued that it cannot have been 
intended by this Act to impose a second income-tax. I do not 
think this has been done, as from the point of view I suggest the 
tax provided by section 85(z) is not only an income-tar, but 
something else besides. I have at least no doubt that the defen- 
dant in the case now before us is liable to pay a tax on all the 
salary he receives in Giridih, however virtuously, or otherwise he 
may see fit to spend it. 

The rule is, therefore, made absolute, but without costs. 

Mookerjee J.—The circumstances of the present case in 
which we are invited to exercise our revisional powers in favour 
of the plaintiff under section 25 of .the Provincial Small Cause 
Courts Act, raise a question of -some novelty and. importance. 
The plaintiff is the Chairman of the Giridih Municipality which 
was established on the rst January 1902 and the powers.of which 
are regulated by the Bengal Municipal Act (HI -of 1884). The 
defendant is a Deputy Magistrate employed by Government in 
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Land Acquisition Work. He occupies a holding within the 
Municipal limits and as a rate-payer was under section 85 
clause (a) of the Bengal Municipal Act assessed with an annual 
tax of Rs. 36 payable in four equal quarterly instalments. The 
defendant took exception to the assessment under section 113, 
but his application was summarily dismissed by the Municipal 
authorities without recourse to the procedure laid down in 
sectión 114. He declined, however, to pay the sum assessed - and 
the present action was commenced on behalf of the municipality 
for the.recovery of the taxes due in respect of the first two 
quarters of the year 1905-6. The claim was resisted substantially 
ontheiground that the assessment was s/íra vires, that the 
Municipality had no jurisdiction to assess the tax with reference 
to the salary earned ‘by the defendant, vis., Rs. 300 a month, and 
that the proper basis of assessment was the sum spent by tbe 
defendant,within the limits of the Municipality which he alleged 
amounted to Rs. 150 a month. In reply it was contended on 
behalf of the Municipality that as an application for review 
presented by the defendant had been rejected under section 114, 
the assessment has become final.under section 116, that its 
legality could nét be questioned either directly or collaterally 
before the Civil Court and that consequently the plaintiff was 
entitled to a decree for the entire sum claimed. The Small 
Cause-Court Judge overruled the preliminary objection taken on 
behalf of the plaintiff and upon the merits decided in favour of 
the defendants. The Rule now under consideration was there- 
upon issued by this- Court at the instance of the plaintiff and 
the-learned vakil who appears in support of it has called in 
question the propriety of the order of the Court below on two 
grounds, vis., first; that it was not competent to the Court below 
and is consequently not competent to this Court to question the 
legality of the assessment and secondly, that upon the merits, the 
assessment ought to be treated as made in conformity with the 
provisions of section 85 of the Bengal Municipal Act. — ' 

. As regards the first of these objections, reliance is placed by 
the learned vakil for the petitioner upon section 116 of the 
Bengal Municipal Act which provides that no objection shall 
be taken to any assessment or rate in any other manner than in 
this Act is provided. It is contended that a remedy by recourse 
to a regular suit in the Civil Court for cancellation of the assess- 
ment or by way of a proper.defence to an action by the Munici- 
pality in the Civil Court for recovery Of assessed taxes is not 
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expressly mentioned as a possible mode of objection in any 
portion of the Act, nor is such a remedy, it js asserted, con- 
templated by the legislature. In my opinion, this contention is 


not well-founded upon principle andis not supported by any 


authority. The effect of the provisions of section, 116 wag 
considered by this Court in the cases of Navadip Chandra Pal v. 
Purnananda Saha (1) and Kameshwar Pershad v. Chairman of 
Bhabna Municipality (2). In these cases it was pointed out 
that section 116 does not take away the jurisdiction of the Civil 
Courts in a case in which it is alleged and established. that the 
assessment the propriety of which is in controversy is open to 
objection on the ground that it is sira vires, in other words, it 
is only when the action of the Municipality has been exercised 
in conformity with the powers conferred upon. it by the Act, 
that the Civil Court has no authority to interfere. The distinc- 
tion is obviously well-foundéd on principle. .A Carporation, 
which is invested with authority to assess taxes, is really invested 
with a quasi judicial power, and although its action, when taken 
in conformity with the provisions of the law which created the 


authority, may not be liable to challenge in the Civil Courts, it 


does not enjoy a similar immunity when that action can be 
challenged on the ground that it has been taken either in excess 


of orin contravention of the powers conferred upon it by the 


statute. An analogous view has been taken by the other Indian 
High Courts with reference to other statutory provisions of 
similar scope and import. Reference may usefully be made to the 
decision of the Madras High Court in Municipal Council of 
Cocanada y. The Standard Life Assurance Company (3) where 
the previous decisions were reviewed, as also to the decisions of 
the Bombay High Court in Municipality of Wai v. Krisknaji Gan- 
gadhar (4), Morar v. Borsad Town Muncipaltty (5) and Kasastdas 
Raghunatkdas v. The Anklesvar Municipality (6). The true test 
is whether there has been a substantial disregard of the 
provisions of the law which creates the authority of the, Muni- 
cipality and regulates its powers and duties. As my. learned 
brother has already pointed out, a similar vi&éw had been taken 
by this Court in Wundo Lal Bose, v. The Corporation of Calcutta (7) 
in which Sir Richard Garth, C. J. relied in support of this position 


(1) (1806) 8 O. W. N. 78. (4) (1803) 1. L. B. 38 Boni, 446. 
(8) (1900) I'L. B. 87 Calc. 849. (6) (1900) L L: B, 24 Bom, 607. : 


i (1900) I, L.-B,-24 Mad. 305. (6) (1901) L L-R. 26 Bom.-204- 
(7) (1888) I. L. R, I! Cale 975. e 
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«upon the principle deducible from the cases of Rex v. Moreley (1) 
atid Rex v. Plowright (2), which shew that the distinction recog- 
nised between a case in which the Corporation has acted within 
its powers but probably exercised an erroneous discretion and 
another in which the Corporation has acted in contravention of 
its powers, is analogous to the distinction between an error of fact 
"nd an error of law. To put the matter in a different way, the 
‘Civil Court is not called upon to try the merits of the question 
but to see whether the authorities possessed of limited jurisdic- 
tion have exceeded their bounds. A similar view has been taken 
‘in the English Courts in more recent cases, [Ex. Bradlaugh (3) 
and Aer. v. Bradley (4)] and the provisions of section 220 of the 
Municipal Corporations Act of -1882 (45-46 Victoria Chap. 50) 
have been similarly interpreted. The principle applicable to cases 
‘of this description was elaborately examined. by their Lordships 
of the Judicial Committee in Colonia] Bank of Australasta v. 
‘Willan (4), where it was pointed out by-Sir James Colvile that 
‘the Court would have jurisdiction to interfere and quash the 
order of the quasi-judicial authority upon the ground either 
of a manifest defect of jurisdiction in the tribunal that made the 
order or of manifest fraud in the party procuring it. It was also 
-suled that objection on the ground of defect of jurisdiction may 
be founded on the character and constitution of the Court, or on 
‘the nature of the subject-matter of enquiry, or on the absence 
of some preliminary proceeding which was necessary to give the 
jurisdiction to that tribunal But the objection of defect of 
jurisdiction cannot be entertained if it rests solely on the ground 
that the tribunal has erroneously found a fact which was essential 
'to'the validity of the ordér and which it was competent to try. 
That the distinction which the learned vakil for the petitioner 
invites us to igdore is well established on principle, is further 
obvious from the fact that it is recognised not only in our system 
of law but in other systems of jurisprudence ; for instance, it is 
universally recognised in American Courts. It has been repeatedly 
ruled that errors in assessment which constitute irregularities 
merely and do pot go to the ground-work of the tax and render 
the assessment void, can be corrected only in the manner pro- 
vided by the statute which creates the authority, and the remedy 
$o' provided must be treated as exclusive. On the other hand, 
where the defects in assessment are jurisdictional, rendering then 
w azen) 3 Burr. 104. (8) (1878) 3 Q. B^ D. 509; 
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void, the persons aggrieved thereby are entitled to invoke the 
ordinary judicial remedies, and all clear violations of law give rise 
to jurisdictional questions. In other words, while mere erroneous 
exercise of judgment is not reviewable by the Civil Court, any 
excess of jurisdiction makes the act liable to challenge in such 
Court. [State v. Willams (1), Hacker v. Hows (2), Douglas v. 
Stone (3), Stanley v. Albany (4).] It was argued, however, by the 
learned vakil for the petitioner, as had been argued on behalf of 
the plaintiff in the Court below, that even if we assume that it 
was open to the defendant to obtain a declaration in a suit 
properly framed that the assessment was illegal, it is riot open to E 
him to raise the question by way of defence to an action for 
recovery of the tax. No authority was shewn in support of this 
position and I am unable to hold that it is baged upon any 
intellgible principle. The test is, as I have pointed out, whether 
the assessment is or is not in conformity with the statutory 
provisions. If it is not it does not enjoy any security from 
collateral attack. If the assessment is open to objection on the 
ground of lack of jurisdiction which, be it remembered, has 
to be exercised in conformity with the statute, it is -open to 
collateral attack. Muir v. Bardstow (5). The essence of the matter 
is that the action of the municipality is in its nature quasi- 
judicial and is not subject to collateral attack except upon the 
ground of fraud actual or constructive, or on the ground of 
exercise of power not conferred by the statute. .If errors or 
irregularities are committed, they must be corrected in the mode 
appointed by the statute and if not so corrected, they become 
conclusive, for Courts have not the power to control the quasi- 
judicial authority in a matter of discretion. But when the assessment 
proceeding is in clear violation of the provision of the statute, the 
Court bas jurisdiction to afford relief, It follows'consequently that 
the first ground upon which the decision of the Court below is 
challenged on behalf of the plaintiff cannot be sustajned. 

The second ground upon which the decision of the Small Cause 
Court Judge is impugned raises an important question as to the 
scope and meaning of section 85 of the Bengal Municipal Act. 
That section authorises the Commissioners of a Municipality to 
impose within its territorial limits taxes upon persons occupying 
holdings within the Municipality "according to their circyms- 


(1) (1008) 133, Wis 01; 100 N. W. 1048 (1004). — (8) (1908) 191 Ü. B. 857. 


(3) (1904) 10 N. W, 355: E (1886) 131 U. 8, 585, 
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tances and property withim the municipality." ° The question 
raised is as to the precise effect of the phrase "circumstances and 
property" which is not defined in the Act. So far as we can 
‘make out; the question is one of first impression and our 
attention has not been invited to any *decided cases which 
have any direct bearing upon the matter now in controversy. 
As I have already stated, the defendant earns a salary of 
Rs. 300 a month within the limits of the. municipality. 
But he urges that he spends within the jurisdiction of the 
fdounicipality only half of that sum and the other half he spends 
foutside the municipality for the maintenance of his family, for 
* payment of premiums for Life Insurance and expenses of a like 
character. It is contended on his behalf that his circumstances 
“and property within the municipality are indicated and measured 
by the amount which he spends within its territorial limits. After 
careful consideration of the arguments addressed to us on both 
sides, I am unable to treat this contention as well founded. The 
term “ property " designated as a subject of taxation without 
any qualification obviously includes both real and personal pro- 
perty or estate and intangible as well as tangible rights of value. 
[Carroll v. Perry (1). No doubt the word ‘property’ in any 
particular case, must receive a construction in accordance with 
the context. There can be no question I think that if section 
85 mentioned property within the municipality and nothing else, 
the whole of thé income earned by the defendant would be 
assessable under the law. ‘The question, therefore, resolves itself 
into this, vzx., whether reference to the circumstances of the rate- 
payer within the municipality does, in effect restrict and narrow 
down what is indicated by property within municipality. Iam 
unable to see that it has any such alleged effect. If any such 
effect was intended by the Legislature, the phraseology might 
have been appropriately made different, and one would expect 
that if the test intended was, not what is earned, but what is 
spent, the Statute would have expressly so provided. In the 
‘same way, if it was intended that a deduction should be made 
either for the expenses of the rate- -payer or for his indebtedness 
pt for possible insolvency, the’ exemption would probably have 
appeared on the face of the Statuté. On the other hand, if we, 
look to section 92 of the Bengal Municipal Act, we find that 
circumstances” is used as equivalent to ‘means’ which indeed. 
is given in the Oxford Dictionary, Vol. 2, page 435, as one of the. 
(1) (1848) -£ Alo, “Lean 25,0 
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ordinary significations of the term; " circumstances" is defined 
as "condition or state, as to material welfare or means." 
I am unable to hold, therefore, that the word “ circumstances ” 
was introduced in section 85 to restrict the term ‘property.’ 
The intention on the other hand seems to have been to widen 
the scope of the section so as to make taxable what might per- 
haps be not properly comprised under the term ‘property’ and 


‘at the same time ought not to escape assessment. I feel no 


doubt in this particular case that the property of the defendant 
which was taxable under the law was unquestionably worth Rs. 300 
a month and that the fact that he spent only half of it within 
the municipality does not make his circumstances and property 
within the municipality worth only that sum of money. It 
follows consequently that the assessment made'by the Commis- 
'sioners was in conformity with the law and that it cannot be 
successfully challenged on éhe ground that it was in excess of 
their powers or had been based upon a principle contrary to that 
recognized by the statute. The view taken by the learned Small 
Cause Court Judge is clearly erroneous, and lagree with my 
learned brother that this Rule must be made absolute and the 
decree of the Court below modified. . 
Under the circumstances no order need be made for costs. 
Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Fustice Casperss and Mr. Fustice Sharfuddin. 
RAMJAN MAHOMED AND OTHERS 
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ICHUNDER MOHAN ADITYA.* 
Limiiation— Possession, suit for—Mortgagos purohaser—PNormal possesion— 
Period from which limitation runs—Third person ix actual posssssion— Onstor, 


In execution of a mortgage decree the mortgagees purchased the property 
under mortgage on the 7th October 1888 and took formal possession of it on 
the 17th February 1890. The plaintiff who bought the property from the 
suction-purchaser brought a suit for possession on the 30th December 1901 
against the mortgagor and his tendees, who were not parties to tho mortgage suit, 

Held, that the sult was barred by limitation as the cause of action aogriodpam 
when the mortgage security ceased on the 7th October 1888, 

Brojo Neth v, Xkoiut Ohunder (1) followed. 


* Appeal from Appellate Decree No. 185 of 1904, the decree of Babu 
Kali Proeorufo Roy, Additional Bubordinate J Sylhet, dated the 81s$ 
October 1908, affirming that of Bebu Behari Lal ee, Munsiff of Karim- 


ganj, dated the 21th November 1902. 
t1) (1871) 16 W, B 88 P. O. 


Vor. VIL] HIGH COURT. 64] 


In the case of a third person who had already purchased the property and OIII, 
obtained actual possession, delivery of possossion as against the judgment-debtor 1907. 
alone, cannot amount to an ouster of the person in possossion. — 

Narain Das v. Lalia Prosad (1) followed + Ramjan Mahomed 

AMussammat Dhapi v. Barkan Deo (3) distingnished. Ühunder Mobin 

Appeal by Defendants Nos. 8, 5 and 6. = malas 


Suit for possession with meene profits. 

The facts of the case and argument appear sufficiently from 
the judgment. 

Babus Tarak Chunder Chakravati aud Brojo Lal Chakra- 
vati for the Appellants. 

Babu Fadu Nath Kanjilal for the Respondent. 


The judgment of the Court was as follows :— 


This litigation involves the rights ínter se of the purchasers 
under a mortgage decree and the assignees of the mortgagor who 
were not nade parties td the mottgagee’s suit. The plaintiff 
derives his title from the purchasers-mortgagees, the defendants 
Nos. 3, 5, 6, claim from the mortgagor. Both the Courts below 
have given the plaintiff a decree for possession of the lands in 
suit together with mesne profits. Defendants Nos. 3, 5, 6, appeal 
and on their behalf it has been contended, frst, that the suit is 
barred by the twelve years rule of limitation ; secondly, that it is 
bad for defect of necessary parties ; fArrd/y, that at any rate there 
should have been a proper decree for redemption ; and fourthly, 
that these defendants are not liable for mesne profits. 

In the year 1884 the defendant No. 1 executed a mortgage 
of his four annas share in a certain mehal in favour of the vendors 
of tHe plaintiff. The defendant No. 1 then executed a second 
mortgage of the same lands in favour of one Ram Mohan Aditya. 
In the following year, 1885, the same mortgagor sold his four 
annas share, along with another like share belonging to defendant 
No. 12 whose guardian he was, to the defendants Nos. 3, 5, 6, 
and some of the other defendants or their predecessors, by six 
different conveyances: We may observe, in passing, that one of 
the questions in this appeal is whether the defendants Nos. 3, 5, 6, 
obtained possession in pursuance of their purchase. Then, in the 
year 1887, the vendors of the plaintiff instituted a suit on their 
mortgage against the defendant No. 1 and some of the purchasers, 
but without making the defendants Nos. 3, 5, 6 parties to the 

(1) (1899) I. L. B. 21 AH, 269. P 


| Bee Mir Wasiruddin v. Lala Doski Nandan 0 C, D. J. 472 at 488—Rep.] 
) 1899) 40, W. N, 397. h 
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suit, and obtained a decree on the 3rd March 1888, in execution 
of which the mortgagees sold up the mortgaged property which' 
they themselves purchased, on the 7th October 1888, and took 
formal possession of, on the 17th February 1890. After this, on 
the sth July 1891, the plaintiff bought the property from the 
auction purchasers. But, meanwhile, on the 18th February 1890, 
that is to say, one day after the formal delivery of possession to 
the plaintiffs vendors in their execution sale, the second mort- 
gagee, Ram Mohan Aditya, who had obtained a decree against 
the mortgagor defendant No. 1 only, took possession of the’ same 
property whereby the first mortgagees were ousted after twenty-, 
four hours. There followed a case under section 332 of the Códe of 
Civil Procedure svhich resulted, in favour of Ram Mohan Aditya, 
on the 18th April 1890, and it was not until mort than one year 
had elapsed that the first mortgagees sold to the plaintiff. 

On the question of limitation the only point for consideration 
is whether plaintiff is entitled to reckon time from the 17th 
February 1890; if he is not, his suit instituted on the zoth’ 
December 1901, is clearly barred. For the defendants Nos. 3, 5, 6, 
the appellants in this Court, it is urged that limitation must be 
counted from the 3rd March 1888 the date of the decree obtained 
by plaintiffs vendors on their mortgage or from the 7th October 
1888 the date of their purchase at the auction sale. 

We think that, on the findings arrived at by the lower appel- 
late Court, the possession taken by plaintiff's vendors on the 17th 
February 1890, was merely symbolical : they failed to get actual 
possession and, therefore, sold their rights, involving this litigation, 
to the plaintiff. The term ‘ ouster” used by the Subordinate Judge 
undoubtedly means “ ouster in law” and not “ ouster in fact.” 

The pleadings of the parties, and the conclusions arrived at 
in the Courts below, also, lead to the inference that the defendants 
Nos. 3, 5, 6, were in actual possession of the lands in suit from 
the date of their purchase from the mortgagor in 1885: it is on 
this footing that they have been made liable for masi7a/. 

On these facts can it be said that the plaintiff's possession origi- 
nated within twelve years next before suit so as to defeat the title 
by adverse possession set up by the defendants Nos. 315,6? 

It has been contended before us, by the learned vakil for the 
defendants Nos. 3, 5, 6, on the authority of the Privy Council 
decision in Zrojonath Koondoo Chowdhry v. Khelut Chunder 
Ghose (1), that when the mortgage security came to an end by 


2 


(1) (1871) 16 W. BR, P. O. 83. 


Voi. VIL] HIGH WOURT. 615 


The mortgage and the passing of the consideration have been Orvir, 
proved in the present suit which is one for the realisation of the 1907, 
mortgage debt by sale of the mortgaged properties. Parsidh Narain 

The suit instituted by the defendants Nos. 2 and 3 against Bingh, 
the defendant No. 1 proceeded very tardily. On the rst Novem- Janki Singh. 
ber 1894, a Receiver was appointed of the family' property and Tum 


the so-called Aartaship of the defendant No. 1 was taken away. 
A decree was made in the partition suit on the 26th February 
1896 and the result of the decree, so for as the status of the 
family was concerned, was that the members of the family ceased 
to have joint interest in the family property and so the co-par- 
cenership of the different members came to an end. Onthe 
26th February 1896, after the pronouncement of the decree for 
partition, each co-parcener could say what his share in the family 
property was. The severance, for all purposes of the Hindu 
Law, was complete, though there was no division by metes and 
bounds until later on. 

` The defendants Nos, 2 and 3 obtained in the suit a money 
decree against the defendant No. 1 and, in execution of that 
decree, they caused the sale, amongst others, of the shares of 
the family property mortgaged by the defendant No. 1 
plaintiffs, 'They themselves with others became pu 
the 22nd February 1902. The present suit was instit 
29th August 1902, and the mortgagor was arrayed as 
No. 1, his brothers, the defendants Nos. 2 and 3, 










the Transfer of Property Act. 
The main contest in the suit was raised by the 

Nos, 2 and 3, and they said that the mortgage to 

was in its inception bad inasmuch as the defendant N 

not, on the 24th September 1894, as the family still 

eye of law, joint, mortgage his undivided interest in the family 

property. There can be no doubt that, on the authofities, this x 

contention is correct. The case of Sadabart Prasad| 

Foolbask Koer (1) lays down that, during the subsi! 

co-parcenarship, a co-parcener in^ joint Hindu family: 

by the Mitakshara law cannot alienate his own shat 


family property because he cannot predicate ecl 847 
is. This decision has been accepted as COrreerpy 
the -Upper Provinces of India are čoncerned,. oe Sor hen-thé ON. 
(1) (1860) 8 B, L. B, Fy B. 81. "x 1908. 
ption are Parsidh Naratn 
1 Ping " 
Parbhu Janki Singh. 
i must Zi 
S "^ dicial 


os 
^n 
[oc 
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OIV, Committee in the case of Deendyal Lal v. .Fugdetp -Naratü 
. 1907. Singh (a): aon : pid. nag 
;Parsidh Narain If there had been no subsequent. vartiton; it -would have 
Singh been impossible for the plaintiffs to enforce their mortgage by a 


Janki Bingh. suit against the joint family property. But, in .our opinion, the 
= decree in the suit for partition, changed the aspect of affairs. 
Though, in 1894, the mortgagor defendant could not. give a. valid 
title by a mortgage to the plaintiffs, of his own undivided share 
of the family property, the decree in the partition suit enabled 
the plaintiffs to fall back on their mortgage and to derive „all the 
benefits that they could have derived if the family had been 
divided at the date of the mortgage. The principle is now well 
‘established that, if a person alienates property of another person 
‘a property which he cannot alienate, and if, subsequently, the 
person who alienates obtains a title to the property, the, person 
in whose favour the alienation has already beep made may, derive 
the benefit of the title which the person alienating obfains sub: 
‘sequently. This is the principle of section, 43 of the Transfer of 
‘Property Act, and it has been acted upon in the, cases of Makar 
‘beer Pershad v. Ramyad Singh (2) and f'umuna-.Perskad v, 
Pershad Singh (3). Both these cases are cases under the 
law, and it has been held that, though a mortgage 
e good as long as the family was joint, the_severance 
ily enured to the benefit of the mortgagee. We are 
-of opinion that the same principle applies to the "present case 
‘and, that, on the severance of the family by the decree in the 
suit, the mortgage which was in the nature of an 
inchoate| right became periected ; as regards the share of the 
defendant No..1- 
` "In the view that we take of the right of the duse 
‘regards their mortgage, it is not necesssary for us to discuss the 
other question which has been argued before us, namely, the 
question iof estoppel, on which the judgment of the lower 
appellate Court is partially based. But we may intimate, it, as 
.our view that the doctrine.of .estoppel fully applies to the facts 
of the present case. The lower appellate Court; has" found: that 
the defendants Nos. 2 and% purchased the interest of the 
defendant No. 1 under their money decree with full knowledge 
‘of the mortgage in favour of the, plaintiffs. "They themselves 
«instituted thé penton suit and they derived benefit under the 
x t] 













'Q (err) T, EN R. 8 Calo, 198. ($) (1878) 12 B. L, B. $07 - 
(3) (1892) T. T» B, 19 Calo. , 401. 


Vor. VII.) mian OOUR?. 












decree obtained in it. They caused the sale of a share y 
mortgage was subsisting, and notwithstanding that the 
had merely an equitable right, the defendants by their a 
estopped from contesting the right that the plaintiffs ha 

Our attention has “been drawn to the case of Lal 
Lal v. J. Myle (1) but the correctness of this decisi 
now be doubted, having regard to the decision of the JU 
Committee in the case of Mohamed Mosuffer Hossain v. Kish 
Mokun Roy (2) and the observations of the learned Judges o 
the Court in the case of /skan Chandra Sirkar v. Bent Madhub 
Strkar (3). In the latter case the Court said :—“On the other 
hand, in the recent case of Mokamed Musuffer Hossein v. Kishori 
Mokun Roy (2) their Lordships of the Privy Council 
that the equitable principle of estoppel laid down in the case of 
Ram Coomar Koondoo v. McQueen (4) which applies to any 
person is equally binding on the pyrchaser of his right, title and 
interest at a sale in execution of a decree.” 

Both, therefore, on the ground that the plaintiffs had 
acquired a right to proceed on their mortgage on the ‘partition 
effected between the members of the joint family, and on the 
ground that the defendants were estopped from pleading their 
ówn right as superseding the right of the plaintiffs, we are of 
opinion that the suit of the plaintiffs has been rightly decreed 
and that the decree of the lower appellate Court must be 
affirmed. The appeal is accordingly dismissed with costs. 
^. T. M. . Appeal dismissed, 


(1) (1887) L L. B. 14 Oale, 401. (B) (1890) I. L. B. 34 Oslo. 62, 
(2) (1995) I, L, R. 32 Oale, 009. (4) (1872) 11 B, L R, 46. 
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tr Francis W. Maclean, K. C. T: E., Chief Fustice and. , 
Mr. Fustice Coxe. > ae 


FARMAN BIBI AND ANOTHER, 
v. g J 

TASHA HADDAL HOSSEIN.* 
tenant, demal of relation—Wairer—Plow of dispossassion by 
porson, if renunciation of rolation—Srotion 11] of Transfer of 
Property Acit—Onus. j 
Where, after the denial of his title by the tenant, the landlord i o 
t, he oan not rely upon the denial as a ground of forfeiture. i ‘ 

It is not a renunciation of his character as lessee under the legbo "when 
ticking to his character as lesee he said that inasmuch as he could not get 
posession of some land within the lease in respect of which he set up the right 
of a third person and as he could get no satisfaction from his lessor, he had to 
make the best terms he could with the third person in order Yo prevent him 
from turning him ont of the land. 

Where after the execution of the Achenema, the basis of the plaintiffs’ title, 
the grantors of tho Aebewame executed leases if favor of the defendants, the 
fact that the defendants paid rent to the plaintiffs shee not make the plaintiffs 
the defendants’ lessors, 

It is upon ‘the plaintiffs to make ont that the lessee has renounced-hir 
character as such by setting up a title in third person or by claiming. title 
in himself, 

| Bomble.— Section 111 of the Transfer of Property Act deals with the whole 
lease of the immovable property comprised therein and not with a part or 
molety of it. The section has no application where there fs no renunciation 
by one of the two lessees, 

Quaers.— Whether or not the institution of the suit itself to riot the tenant 
is an act by the lemor showing his intention to determine the lease or whether 
there must be aot done by him showing such intention prior to the institution 
of the,sult. ” . 

Appeal by the Plaintiffs. ; 

Suit for khas possession on the ground that the defendant 
who was one of the tenants of the land has forfeited his interest 
by denying the plaintiffs’ title as landlord. 

The facts of the case and argument appear sufficiently from 
the judgment. 

Babu Harendra Narayan Mitter for the Appellants. 

Dr. Rash Behary Ghose and Mouloi Mahammad Mustafa 
Khan for the Respondent. À 

The judgment of the Court was as follows : 


Maclean C. J.—This is a suit for Akas possession of certain 


* Appeal from &ppellate Decree No. 44 of 1006, the deoree of Babu 
Srigopal Chatterji, Subordinaté Judge of Dacos, the ist br sah nena 
reversing that of Babu Mohim Ohandra eel Munstff of Naraingunge, 
dated tbe 27th July 1904. . 


"Nor, VIL) HIGH OOURT. 


‘land, on the ground that the defendant as one of the tenants of 
the land has forfeited his interest by denying the plaintiffs’ title 
‘as landlord and that the lease has determined under sub-section 
(à) of section 111 of the Transfer of Property Acts 
The Munsiff decreed the suit, and the Subordinate Judge 
has dismissed it with costs, on the ground that the lessee has not 
renounced his character as such either by setting up a title in a 
third person or by claiming title in himself, The plaintiffs 
have appealed. 
` We must take the facts as found by the lower appellate 
Court. It appears that the lease in question was granted by two 
persons of the name Lakhu and Mohabut, on the 18th of Falgun 
1293. It was a mourast mokararee pottah, and the defendant 
with his brother who was a co-lessee and who is since dead but 
whose heirs are not parties to this suit, executed a Aadulyat 
corresponding to the gotta, in*favour of Lakhu and Mohabut, 
It appears that at any rate in the years 1892 and 1893, da&Aillas 
were granted to the defendant and they purported to have been 
given on behalf of Lakhu and Mohabut and not on behalf of the 
plaintiffs. The plaintiff's claim under a Aebanama dated the 20th 
of Magh 1292, which was a year or so in date prior to that of 
the lease’ to which I have referred. The plaintiff's rights under 
the Aebanama are not very clear: but the Subordinate Judge 
finds that “even if the plaintiff's really obtained any rights 
under the Aedanama, they allowed their grantors" (that is to say 
Lakhu and Mohabut) " still to exercise the right of ownership by 
granting registered fo/fah to tenant and by realising rent from 
him. So'by their conduct the plaintiffs induced the defendant 
to believe that they had acquired no right.” It appears, however, 
that the plaintiffs brought two rent-suits in the years 1891 and 1895, 
against both the tenants under the above lease, and recovered 
rent. In those suits the defendants set up that as regards a 
part of the property some 10 cottas, they had never been able to 
obtain possession of it and that in consequence they had to 
execute a registered &abulyat in favour of-a certain Municipality 
which claimed to be entitled to these ro cottas, and paid rent to 
it. It issuggested that in those, rent-suits the present defendant 
denied the title of the plaintiffs, But it has been very properly 
conceded that inasmuch as- after those rent suits assuming the 
plaintiffs to be the defendant's landlords they secéived rent, 
they cannot rely upon thatdenial as a ground of forfeiture ; in 
1901, the present plaintiffs again brought a suit, apparently 
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against the present defendant only, claiming an injunction : and, 
in that suit the defence was, unfortunately the defence is not 
before us and I am taking it from the finding of the Subordinate 
Judge, that the plaintiff's &ebanama was fraudulent and collusive 
and that the plaintiff's had acquired no right under it, and that 
the defendant was not a tenant-at-will, as the plaintiffa had set 
up in that suit, but a permanent lease-holder under Lakhu and 
Mahabut; and that the defendant had been unable to obtain 
possession of 10 cottas out of the land leased to him by Lakhu 
and Mahabut as the Government had acquired it and subsequent- 
ly sold it to the Naraingunj Municipality and the defendant was 
obliged to take a fresh lease from the said Municipality. The 
finding of the Subordinate Judge as regards the Io cottas in res- 
pect of which the defendant set up the right ‘of the Muni- 
cipality is that "the evidence which is on the record shows 
satisfactorily that the defendant failed tp obtain possession of 
the 10 cottas and informed Lakhu of the fact, but Lakhu did not 
stir and finally the defendant executed a registered Aabulyat 
in favour of the municipality and has been paying rent to it." 


` There are other findings of the Subordinate Judge which are 


material for the purpose of the present decision. The Judge 
says I have shown that the plaintiffs by their conduct induced 
the defendant to believe that they are mere benamdars of Lakhu 
and Mohabut and that the defendant had very solid reasons for 
saying all he said regarding the Io cottas in question and that his 
defence in the injunction suit was a substantially true one and 
made in good faith." He goes on to say "In none of the three 
suits the defendant renounced his character as lessee. On the 
contrary, he stuck to the registered potta (H) granted by the 
plaintiffs’ grantors, throughout. The plaintiffs, on the other 
hand, received rent from him up to 1305.” ‘The defence,” says. 
the Judge, “in the injunction suit was the same defence as was 
made in the second rent suits and the plaintiffs waived the 
forfeiture alleged, to have accrued on the defendant's denial in 
these suits. The fact seems to be that the defendant never 
refused to pay rent to Lakhu and Mohabat, thoügh he has been 
obliged to take a fresh lease under the Municipality for the 10 
cottas which had been acquired by the Government." And he 
finds that “as the defendant has improved the land which has 
become valuable, they (the plaintiffs) are harassing the defendant 
to compel him to givé up the land.” Those are the facts upon 
which we have to come to our conclusion. 


Vor. VIL] HIGH COURT. 


The first point is that the lessors of the defendant are Lakhu 
and Mahabut, -whatever the arrangements may have been 
between them and the plaintiffs. The defendant has never re-’ 
nounced his character as their lessee. All he did and all he said 
was-that inasmuch as he could not get possession of the 10 
cottas in respect of which he set up the right of the. Munici- 
pality, and as he could get no satisfaction from his lessors, he had 
to make the best terms he could with the Municipality in order 
to prevent them from turning him of the land, the ro -cottas. 
That.is pot a-renunciation of his character as lessee under the 
lease, The finding is, as J have said, that he stuck to the 
registered foffak and that has been his case throughout. Is this 
then a case of, forfeiture? Although in the two suits to which 
reference has been made, the defendants paid rent to the plain- 
tiffs and in that sense the latter may have been recognised by 
the former for the purposg of thosesuits as their lessors in point 
of strictness and of fact they are not and never were the lessors 
of the defendant nor are they transferees from the lessors ; for 
the Aebanama under which they claim was executed sometime 
before the lease in question. 

Then there ig another difficulty | in the plaintiffs path: 
There were two lessees one of them is dead and his interest 
passed to his heirs but they are not parties to the suit. It is 
not suggested that they have renounced their character as lessees. 
How then can section 111 apply? The section deals with the 
whole lease of the immoveable property comprised therein and 
not with a part or moiety of it. The words are ‘ta lease of 
immqvable property"; that means the lease in its entirety. 
There has been no renunciation by the other lessee ; I doubt in 
these circumstances, if the section can apply. At any rate, the 


heirs not having been made parties to the suit, this question can- 


not be determined in their absence. 

Tt is upon the plaintiffs to make out that the lessee has 
renounced his character as such by setting up a title in third 
person or by claiming title in himself. The finding of the lower 
Court is that he had done nothing of the sort. The finding is 
that far from repudiating the lease the defendant, as I have said, 
stuck to the registered lease. If sô, the plaintiff's claim to relief 


being based upon this alleged forfeiture and no such forfeiture in ' 


my opinion having taken place, the suit fails and the decision of 
the Subordinate Judge was right. Si 
I may add that it is unnecessary to go, into the question as to 
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` Maclean, 0. J. 
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which there seems to be some difference of judicial opinion in 
this Court, namely, as to whether or not the institution of.the 
suit itself to evict the tenant is an act by the lessor showing his 
intention to determine the lease or whether there must be act 
done by him showing such intention prior to the institution of 
the suit. In the view we take of the case, that question does 
not arise. 
The appeal sed with costs. 
Coxo J.—1 agree. 
A. T. M. 


Appeal dismissed. 


Before Mr. Y ustice Rampini and Mr. 9 ustica Sharfuddin. 
MAHARAJ BAHADUR SINGH AND OTHERS 
c v: 
A. H. FORBES AND OTHERS." g 

Landlord parting with his interest aftor tho accrual of rent, tf has a fru 

chargo— Decree, character of —Puini Regulation ( VIL of 1819), Soo. 18, 

el. (é)—Derputaidar's lien, if superior to landlord's eharge— Bengal 

Trxanoy Act (VIII of 1885), Sse. 185, 


There is nothing in the law which disentitles a landlord to a first charge, 
because after the accrual of the rents he sued for, he parted with his interest 
in the semindarl. 


Nagendra Nath v. Bhuban Mohua (1) considered, ` 


The character of the decree a suitor obtains depends on the nature of 
the claim, and of his right to the relief sought for and is not altered by any 
change in his position which may have taken place subsequent to the accrual 
of his right to sue, . 

Hem Chundor v, Monmohini (2) and Srimant v. Mahadev (8) not followed, 


A durpuinidar in possession of pisi under seotidn 18 ol, (4) of the Patni 
Regulation has only a lien, not a first charge, on the putat, . 

A landlord, who, though after the accrual of the rent sued for, parted with 
his interest in the xemindari, has a priority over a person having a lien under 
section 18, cl (4) of the Putni Reguiation and can under section 165 of the 
Bengal Tenancy Act sell it free of all enoumbranoes. 

Appeal by the Defengante First Party. ` ae 
Suit by the durputnidar for a declaration that a certain putni 
taluk is not liable to be sold in execution of a decree, 


* 
* 


* Appeal from Original Decree No. 470 of 1906, against tha decree of Babu 
Surjanarain Das, Snbordinate Judge of Purnea, dated the 14th September 1006, 


(1) (1901) 6.0, W. N 91. 13) (1894) 8 C. W. N. 604. 
(8) (1904) I L. B 81 Calo, 580. 


Vor. VIL] ; Hia OOURT. 


the judgment of this Court in this case reported at Chatrapat 
v. Gopi Chand Bothra (1) in which it has been held that 
ee," as used in section 148 (4) of the Bengal 
include trustees who execute decrees under 
ir own benefit but for the 
ow re-open this 
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en been re-assigned to the landlord, the provisions of clause (A) of 
1908. section 148 Bengal Tenancy Act no longer prevented exeguia 
epe Be tbis as it may, as one of the members of t 
Singh 


Vor. VII.) l HIGH OOUBT, 


Mon Mohini Dassi (1) may not have been completely demolished, 
very little of it remains. That being so, if Hem Chunder 
Bhunjo v. Mon Mohini Dassi (1) is no longer an authority, neither 
is Srimant Roy v. Mohadeo Makata (2), which followed it.. We, 
therefore, do not consider that we are bound by the three above- 
mentioned cases cited by the respondent, nor that there is any 
question which we need refer to the decision of another Full 
Bench. | 

The next question is when the decree of the roth July 1896 
is a rent decree and can be executed as such, what right has the 
plaintiff'to the injunction he seeks for? He seems to have none. 
The putni has now been put up for sale under the provisions 
of section 165 Bengal Tenancy Act. The plaintiff, as darputnidar 
in possessiort, has only “a lien", not a first charge, on the putni. 
The defendants appellants have first charge, on the purni. Their - 
decree is entitled to priority over the plaintiffs lien, when they 
sell it, umder section 16s Bengal Tenancy Act they sell it fr 
of all incumbrances. The plaintiff's lien which is not a register 
and notified incumbrance, as defined in section 161 of the Act 
is destroyed even if he has one. The Subordinate Judge finds, 
on the plaintiff's own evidence, that he has still a subsisting lien, 
because he says ‘he has not yet recovered from the usufruct 
the amount he paid to stop the sale. He produces no accounts, 
as he should have done. It may be doubted then, whether his ( 
lien still subsists or not but, even if it does, the puta! can clearly 
now be sold free of his lien. The plaintiff has, therefore, no 
right to the injunction he prays for. 

We accordingly decree this appeal with costs. ] 
ALT. M. Appeal allowed. 
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Before Mr. Fustice Mookeryee and Mr. Fustice Casperss. 
SAHADEV SUKUL AND ANOTHER 


v. 


SAKHAWAT HOSSAIN. * 3 


| Socemion Certifioate Act (VII of 1888) section 4— Debt, meaning of —section 
90 of the Transfer of Property Aot (IV af 1888), application under, for 
monsy dooree—Debt when avornss dus— Applicant plaintiff — Euocwtion of 
decres-— Nature of joint family dob if to appear on the face of the bend— 
Joint family debt, 
In a legal sense a debt is either a liquidated money demand or a liquidated 

gum due. i 

Beotion € of the Snocesdon Certificate Act is mandatory. Ifthe matter of 
non-production of Succession Certificate is brought to the notice of the Court 
in time, it is the duty of the Court to stay its hand and td give effect to the 

clear legislative intent i 
The amount in respect of which a personal decree under section 00 of the 
of Property Act is sought is a debt within the meaning of section 4 of 
e Buooemion Certificate Act It accrued duó on the date fer repayment 
tioned in the mortgage bond. It is nota case of a succession opening out 
during the pendency of the proceedings in Oourt but & oase between plaintiff 
and defendant. 

It is not necemary that the debt claimed should appear on tho face of the 
bond that it 15 a joint family debt : it is enongh, if it is admitted or proved that 
the family is joint, If the debt is a family debt and such a debt has vested by 
right of survivorship no succession certifloato need be produoed, 


) Bissen Chand v. Ohattorpat (I), Bajraj v. Bhairo Prosad (5 Patteshuri v. 
Bhagwati (8), Vithal v. Gatys (4) and Palla: Raju v. eet (5) referred to, 
Appeal by the Decree-holder. i VES Pes vus 
Application under section 90 -of the jm. of add 
Act for a personal decree against the judgment-debtor. : 5:7. 
The facts and arguments appear ‘sufficiently: ` froin” ‘the 
judgment. E vos eredi. SDU eto T 
Babs Dwarka Nath Mitter for the Appellants: wl Basoan 
Mouivi Mahammad Mustafa KOAA for the Respöfdenti ot! 
(T CSO Gy Se 
e judgment of the Court was delivered bysecav ut aec 
ookerjee J.—On the 19th September r895; "the defendánt, 
dant, executed a mortgage bond -in favour" ‘of oie ^ Sákli 
represented by his sons the appellants: ‘In 1907; the 


from Appellate Deore No. 9649 of 1005, “against tho decree of 
; District Judge of Saran, dated..the. 39th June .1908, reversing 
vi AB Ahmed,. unsif of Saran, dated the 8th April 1905. 
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mortgagee sued to enforce the security against the mortgagor and 
other persons who had meanwhile acquired an interest in different 
fragments of the equity of redemption. On the 30th April 1902, 
the usual mortgage decree was made in favour of the plaintiff, 
mortgagee. Subsequently the plaintiff died, and his sons, the 
present appellants made an application for order absolute. "Their 
names were substituted in the mortgage decree which was made 
absolute on the 6th January, 1904. The mortgaged properties 
were then sold at their instance, and the sale proceeds were 
applied in partial satisfaction of the decree. On the 23rd 
December, 1904, they applied to the Court for a decree against 
the mortgagor for the balance of the amount still due on the 
mortgage. Objection was taken on behalf of the mortgagor that 
. no decree codld be made in favour of the applicants until they 
obtained a certificate under the Succession Certificate Act. The 
Court of first instance overruled thig objection and passed a decree 
in favour"of the applicants under section 90 of the Transfer of 
Property Act. Upon appeal the learned District Judge reversed 
this decision. 

The applicants have now appealed to this Court, and on their 
behalf, it has beeg contended, that the provisions of section 4 of 
the Succession Certificate Act, are inapplicable for five reasons ; 
namely, first, that the amount in respect of which a personal decree 
is sought is not a debt, because, it was indefinite and unliquidated at 
the time ofthe death of the creditor ; secondly, that if it is a debt, 
it was not due to the deceased, but accrued due to the applicants 
after the mortgaged properties had been exhausted and the sale 
proceeds had been found insufficient ; “rdly, that the succession 
opened out during the pendency of proceedings in Court ; fourthly, 
that as the title of the applicants is not disputed, there is no 
necessity for the production of a certificate ; and /j//À/y, that as 
the applicants .were members of a joint Hindu family with thei 
father, governed by the Mitakshara law, the right to realise 

debt has vested in. them by survivorship and not in vi 
inheritance, Jt has'also been contended that an opport 
pught.to. have. been afforded to them to produce a succ 
certificate,.if one is required by law. ° 
l In support of the first branch of his contention, th 
vakil-for the ' appellant placed reliance upon the cases of 
Roy v. Durgadas Mehara (1), Subbanna v. Munekka (a), 
Sahib v. Noordin Sakib.(3). ‘These cases are autHoritie 


(1) (1906) I. I. R. 88 Calo. 418. — (3) (18 yI. L. B.18 M 
(8) (1898) I. D. R. 22 189, 
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proposition that a liability, which is not in respect;of a liquidated 
sum, cannot be held to be a debt in the ordinary accepted legal 
sense of the term. In this view of the matter, it was ruled in 
the first and third cases, that a suit for account by a principal 
against an agent or by one member of a firm against another for 
account of partnership assets is not a suit for a debt within the 
meaning of section 4 of the Succession Certificate Act. These 
cases however, are obviously distinguishable. Here the demand 
of the plaintiff, mortgagee, is for a sum certain. It is in every 
sense of the word an ascertained debt, founded on an express 
contract, and not an unliquidated demand or liability. No doubt, 
the sum recoverable by the mortgagee from the mortgagor per- 
sonally does not admit of specification till the mortgaged proper- 
ties have been exhausted, and the debt satisfied in part, but — 
that only shows not that the claim of the mortgagee is in respect 
of an unliquidated sum, but that his remedies for the recovery 
thereof are in the first instance restricted. To recover bis debt, he 
must first proceed to sell the mortgaged properties, and it is only 
when the sale proceeds are insufficient to satisfy his demand, that 
he is at liberty to proceed personally against his debtor. The 
cases of Haridas v. Baroda Kishore (1) and Dambar Koeri v. 
Shamébisssen (2) do not in any way militate” against this view, 
because here the debt is an actually existing debt and not merely 
a contingent debt which might or might not become due. The 
distinction is between a liquidated money demand (Rawlsy v. 
Rawiley (3) and unliquidated damages, for instance, damages for 
tort or for breach of covenant. Wilson v. Kinubley (4). In the 
case before us, the action is founded on an express contract in 
which, to use the language of Bacon's Abridgment, the certainty 
of the sum or duty appears, and " the plaintiff is to recover the 
same tn numero, and not to be repaired in dathages as in those 
ctions sounding in damages.” Watson v. McNatry (5), Baum v. 
Ain (6). From “this point of view, it appears to us to be 
that the claim is in respect of a debt within the meaning of 
n 4 of the Succession Certificate Acts The first branch of 
ntention of the appellant consequently fails. I 
support of the second branch of the contention of the 
reliance was placed supon the case of Nemdhari v. 
| Kumari (7), in which it was ruled that the Succession 
) LL, B. 37 Oslo, 88 (4) (1806) 7 East 13 8. 

90. W. N. 708. (5) (1809) 1 Bibb (4 Ky) 865. 


6) 1Q. B. D. 460. (6) (1885) 110 Penn. 509 ; 1 Atlantic 545, 
: (7) (1898) 2 0. W. N. 501, 
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Certificate Act refers only to debts upon which the deceased 
could sue, and that, consequently, a debt which had accrued due 
since the death of the deceased was not a debt in respect of 
which a certificate need be produced. This principle has obviously 
no application to a case like the present. Here the whole debt 
accrued due on the 29th March 1896 the date for repayment 
mentioned in the bond. It may be conceded, that the creditor 
was bound in the first instance to seek a particular remedy for 
the satisfaction of his claim, but nevertheless the debt was all the 
while in existence and in full vigour. There is no foundation 
for the assumption that the debt came into existence or accrued 
due for the first time, when the sale proceeds proved insufficient 
to satisfy the mortgage decree. One test appears to us to be 
conclusive. Ifa question arises as to whether the personal remedy 
is barred by limitation, with reference to what point of time is 
the matter to be determiped ? It «vas ruled by this Court in 
Purna Chandra Mandal v. Radha Nath Das (1) and Rakamat 
Karim v. Abdul Karim (2), that when an application is made 
under section 90 of the Transfer of Property Act for a supple- 
mental decree, the court has to consider, whether the personal 
remedy was barred by the rule of 6 years at the date of the 
institution of the suit. This view, which is identical with that 
taken in the case of 7n re Barkars claim (3) is manifestly incon- 
sistent with the theory, that the debt accrued due after the sale 
of the mortgaged properties. To use the language of Lord 
Herschell, in the case just mentioned, “ the right of realization 
as against the debtor personally did not give a separate and 
independent cause of action; the truth is, that the debt is one 
debt only." In other words, as Lord Justice Lindley puts it, 
“the promise to pay the defficiency does not create a new 
obligation to pay ; it only applies the old obligation to a reduced 
sum ; the realization of the security does not add to the cause 
action ; the cause of action accrued long before.” It foll 
therefore, that in the case before us, the debt, which the cr 
seeks to enforce, accrued due during the life time of the cr 
The second part of the contention of the appellant, also 

In support of the third head of the contention for the ap: 
allusion was made to a dictum of the learned Judges, who 
the case of Baid Nath v. Shamanand (4) and to the decisio 
Court in Makomed Yusuf v. Abdur Rahim (5). In the 
a) (2800) £0, LJ. Tat. (8) (1894) 8 Oh. 390. 


(3) (1907) 6 0. L. J. 110 4) (0 91) LL. R. 33 Oal 
(5) (1809) I, L. R, 28 Oale. 839 ; 
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of these cases, it was observed, that it is extremely doubtful 
whether the Legislature ever intended that section 4 of the 
Succession Certificate Act should apply not only toa case where 
a person claims to recover money under the title of succession 
to the original creditos but also to a case, whereupon the death 
of that person, during the pendency of the suit, some other 
person is substituted in his place as plaintiff in the cause. In the 
second case, which turned upon the construction of clause (b) of 
section 4, sub-section (1), it was ruled, that when an application 
for execution had been made by the judgment creditor himself, 
and upon his death, his legal representative applied for leave to 
continue the execution proceedings, it was not necessary for 
the latter to produce a certificate. It is not necesgary for our 
present purposes to examine, whether these viéws may not be 
open to'criticism, and whether they are not too broadly formu- 
lated. [See Vasques v. Pragyt Hurt (1), where Farran J. undobt- 
edly assumed, that upon death of the plaintiff, pendents Ate, 
though the suit might be continued by his representative, a 
certificate in proof of his representative title must be produced, 
before a decree could be made.] It is sufficient to point out, 
that the cases cited are distinguishable. The present case turns 
upon the construction of clause (a) of section 4, sub-section (1), 
which prevents a Court from passing a decree against a debtor 
of a deceased person for payment of his debt to a person claiming 
to beentitled to the effects of the deceased person. "The appellants 
are undoubtedly persons of this description, and they seek a 
decree against the debtor of their deceased father in respect of 
a debt due to him. No doubt, the claim was included in, the 
plaint by which the action was commenced, but the claim has 
not yet been investigated, and the application, under section 9o 
is substantially one for a supplemental decree. As was pointed 
ut by this Court in Purna Chandra v. Radha Nath (2), the 
ject of section go is to obviate the necessity for a fresh suit, 
ibly in a Court, different from that which passed the decree 
sale; the proceedings founded on an application under 
n 90 are a continuation of the original-suit ; the relation- 
decree-holder and judgment-debtor created by the decree 
is no longer of any benefit to the deoree-holder, and the 
are, therefore, again practically relegated to the position 
tiff and defendant. In this view of the matter, it is 


. 
892) I. L. R. 16 Bom. 519. 
900) 4O. L J. 141 (147) ; 1 L. R 88 Calo. 807. 
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difficult to appreciaté, upon what intelligible principle, a case o> 
this description should be excluded from the operation of clause (a) 
of section 4, sub-section (1), the terms of which are undoubtedly 
comprehensive enough to cover the case. In our opinion, the 
third part of the contention for the appelldnt cannot be sustained. 
The fourth head of contention for the appellant is, that, as 
shown by the Preamble to the Act, its object is to oppose protec- 
tion to parties, paying debts to representatives of deceased persons, 
and, as the appellants were substituted in the place of their 
father in the decree for sale, they ought not to be called upon to 
produce a succession certificate. In our opinion, there is no 
force in this contention. No doubt, according to the decision of 
this Court ip the cases of Kanchan Modi v. Baij Nath Singh (1), 
and Baid Natk v. Skhamanund (a) the representatives of a 
mortgagee, seeking relief against the mortgage property alone, ` 
need not take out a certificate under the Act, on the ground, that 
such a suit is not for the recovery of the debt but for recovery of 
an interest in immovable property. It was consequently possible 
for the appellants to obtain an order absolute for sale of the 
mortgaged property ; but this fact does not lead to the inference, 
that they are equally entitled to the balance of the mortgage 
money ; it is quite conceivable that the owner of the mortgage 
money might have made provision for the disposition of his 
estate so asto leave the immovable property to one person and 
the money to another. No doubt, in the view taken by this 
Court of the scope of section 4, the debtor is not entitled to any. 
protection, so far as thé sale of the land itself is concerned, but 
so far as the personal remedy is concerned, the law gives him 
protection, and there is no reason why he should be deprived of 
it. Besides, there. is no admission by the respondent, that the 
appellants are the persons entitled to the personal decree. But 
even if there weré such an admission, the Court could not igno 
the mandatory provisions of section 4. In such a case, if 
matter is brought to the notice of the Court in time, it is 
duty of the Court to stay its hand and to give effect to the 
legislative intent: See Santayt v. Raoji (3), where it 
held by Sir Charles Sargent C. J. that a certificate was nec 
even in the case of a decree by consent. It was point 
that the Succession Certificate Act of 1889 is meant to fa 
collections of debts by affording proof of representative ti 
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x (8) (1890) I L, B. 15 Boat. 10s. 


THB OALOUTTA LAW JOURNAL. [Vor VII. 


also for the protection of the revenue, and this is clear from the 
provisions of section 14. It is not necessary to consider, therefore, 
whether the principle of waiver would apply ; if the object of the 
Act was not merely protection to the debtor, the provisions clearly, 
could not be waived*by him. [See Asutosh Sibdar v. Behari 
Lal Kirtunia (1),), We must consequently hold, that the fourth 
part of the contention for the appellant cannot be maintained. 

~ We may observe, that the view we take of the applicability 
; Of section 4 to money decrees on mortgages, is supported by the 
cases of F¥anaki Ballav v. Hafs Mahomed (a), Rorku Nath vw. | 
Paresh Nath (3), Nanchand Khemchand Gujar v. Yenawa (4), 
and Palantyandi v. Veerammal (5). In the first two cases which 
were decided under Act XXVII of 1860, it was assumed, that the 
production of a certificate would not be necessary unless a 
personal decree was asked for on the basis of the mortgage. In 
the other two cases, which were decided under Act VII of 1889, 
it was ruled, that when a personal decree was prayed for and 
granted, the requisition of a certificate as a condition precedent 
to such a decree is right. In these two cases, however, the. 
mortgagee had died before the suit to enforce the security which 
was commenced by his representatives ; this circumstance, as we 
have explained in dealing with the third branch of the contention 
of the appellant, does not affect the matter. 

The fifth head of the contention of the appellants is 
to the effect, that as they were members of a‘joint Hindu 
Mitakshara family with their father, the right to realise the 
debt has vested in them by surviorship, and may be enforced 
without the production of a certificate. In answer to this 
contention, the learned vakil for the respondent contended, 
that as held in Venkateramanna v. Venkayya.(6) to make this 
inciple applicable, it must appear on the face of the bond, that 
debt claimed was due to the joint family. It hasbeen ruled, 
ever, in the cases of Bissen Chand v. Chatrapat (7), Beeraj v. 
ersaud (8), Pateskuri v. Bhagwati (9), Vetkal v. Gotya (10), 
m Raju v. Bapanna (11) that it is not necessary that it 
appear on the face of the bond, that it'is a joint family 
it is enough, if it is admitted or proved that the family is 
or if this much-is established, the presumption is that the 








907) 60.L,J. 890: LL.R. 85 Jalo, 61. (8) LM MuR MI 
I, L B. 18 Galo, 47. (7) (1806) 10, W, N 82. 
1? L. R, 15 Ogle. 54, (8) Tobis R. 88 Calc. 913. 
L L, B.'38 Bom, 680. (9) (1805) L L. B 17 AIL 578, 
I.L R.29 Mad, 77 (10) (1880) 1 Bom. L. R. 197. 
(11) (1899) I, L, n. 22 380. 
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debt is a family debt, and when such a‘debt has vested by' right 
of surviorship, no succession certificate need be produced. In 
the case before us, however, the Courts below have not investi- 
gated whether the mortgage debt was a joint family debt. We 
think, in all the circumstances of this case, that the appellants 
ought to be allowed an opportunity to have this matter deter- 
mined. 

The result, therefore, is that this appeal must be allowed in 
part and the order of the learned District Judge discharged. 
The case will be remitted to him for determination of the 
question, whether the mortgage debt was a joint family debt. 
If this question is answered in the affirmative, the appellants 
will not be required to produce any certificate. If it be answered 
in the negative the appellants will be afforded a reasonable time 
to produce the requisite certificate. We think they ought to be 
allowed this opportunity; because; even if their applications 
were dismissed on the ground of their failure to produce a 
certificate, it would be open to them to apply again under sec- 
tion 90 of the Transfer of Property Act, for, as held in the case 
of Rakamat Karim v. Abdul Karim (1) no period of limitation 
is applicable to af application under section 9o for a personal 
decree against the mortgagor. We may add, however, that 
the appellants will act wisely if, when the case goes back, 
they obtain a ,succession certificate so as to render unnecessary 
the discussion of any question in bar of their claim. Under the 
circumstances, the appellants, must pay the respondent, his costs 
of this appeal. 

A. T. al, Case remanded. 


(1) (1907) 6 ©. L. J. 119. 
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KASTURA KUMARI GHATWALIN- AND' 'OTHERS.* 
Cicü Procedure Code (Act XIV of 1883), Beo. 199 Juig gant” writles when 
the Judge ceased to smorciss jurisdiction in the lacu) Yf- edd. iona: 
A Judge who heard the evidence in the oasa is entitii«Pundát deotion 199. 
of the Code of Olvil Procedure to write his Judgneent and. end 4t:tg bis sucoomsor 
for delivery, although the judgment was written-by Him, after be had eft the 
Judicial post which he was occupying when he heard the pase... PG hu 


Swudar Kur v. Ohandroshur Prosad Narain Singh (1). “approved, 
Appeals by the Defendant.- >  . . hes s 
Suit for ejectment. : es, 

The facts sufficiently appear from the Order of Reference. 


This case was referred to the Full Bench by the Hon'ble 
Mr. Robert Fulton Rampini and the Hon’ble Syed Sharfuddin, 
two of the Judges of this Court, on the 6th March 1908 with 
the following opinion. 


ORDER OF REFERENCE. " 


These are two appeals against one decision, dated the aist 
November 1905, of Mr. W. H. Thomson who describes himself 
as late Subordinate Judge of- Deoghur, now Subordinate Judge 
Dumka. 
The facts are these. The plaintiff Srimati Thakurani Kastura 
ari Ghatwalin, through the manager appointed by the Court 
ards to manage the estate of her deceased husband, sued to 
certain defendants .from lands in the Sub-Division of 
ur. The principal defendant was the defendant No. 1, 
rij Behari Sahai. There were other defendants, who were 
under Lala Brij Behari. The learned Subordinate 
Bendh Referees to Appel from Original Decree Noa, 68 and 147 


the decroe of H. Thomson Eeq., Subordinate Judge of 
, District Bonthal Parganas, dated the 21st November 1006. 


(1) (1907) I. L. B, 84 Oelc. 298. 









E appellant in'appeal No. 68 being the defendant No. 9, and the | 
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case with her. The only defendants who are dissatisfied with 
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Judge speaks of them „as “ sub-defendants. ” The plainti 
obtained a decree: Some at fhe defendants compromised th 


thé decree of-the Subordinate Judge are the defendants Nos. 1 
and ‘>; and: they .have preferred these*two appeals to us, the 


appellant in appeal No. 147 being the defendant No. 1. 
The.grounds of appeal taken in this Court are, first, that 
tho Subordidate Judge is wrong in holding that the land in 
dispute- is not! held upon a permanent tenure, and secondly, that 
the judgment of the Subordinate Judge is not legal, because it 
was "pronounced, after be had ceased to be Subordinate J udge of 


| 


"Deoghur or tò, exercise powers in that Sub- Division, having been 


appointed. Subordinate’ Judge in another Sub-Division of the 
Sonthal Parganas, namely, the Sadar Sub-Division, Dumka. . 


' 7 osItisqnnecessary.for us to deal with the first of these two . 
‘grounds of -appeal; because we consider that the second ground 


should prevail and’ that suit should be remanded to be disposed 
of in'adégal manner by the Subordinate Judge of Deoghur. 

The suit was instituted before, and tried by Mr. Thomson 
when he was Subordinate Judge of Deoghur, but by an order of 
the Local Government (to be found in the Calcutta Gazette of 
the 4th January 1905, page 7, and dated the 31st December 
1904) Mr. Thompson was transferred to Dumka and ceased to ( 
be Subordinate Judge of Deoghur on the 17th January 1905. 
On this date be recorded the following order: “ Defendants 
refuse to argue or to file written arguments. I am making over 
charge to-day and all the parties want me to write the judgment, 
so the record must be sent to Dumka, to which place I am going 


“on transfer.” 


Then on the 21st November 1905, that is after a lapse 
of 10 months, he wrote bis judgment and ‘sent it with 
following order to the then Subordinate Judge of Deog 
* Judgment written and signed. Let the record be returned 
present Subordinate Judge of Deoghur for favour of deli 
judgment.” It ‘is to be presumed that the present Su 
Judge of Deoghur, Mr. McGgvin, delivered the judgm 
it is noticeable that the decrees were signed by Mr. 
The legality of the proceedings is impugned by the 
before us; and we have no doubt that they are ille 
provisions ‘of section 199 of the Code df Civil Procedu 
Judge to pronounce a judgment written by his pred 
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ot pronounced. But this must mean, we think, a judgment 
writen by a Judge when he is holding office, in which he is 
ucceeded by another officer, and who, simply because he has not 
time to pronounce the judgment which he has already written, 
has to leave the tas to his successor. The section cannot in 
our opinion cover a case, such as the present, in which Mr. Thom- 
son ceased to be Subordinate Judge of Deoghur on the 17th 
January 1905 and was then succeeded in office by another 
gentleman when he proceeded to the Sadar Sub-Division of 
the Sonthal Parganas, namely, Dumka where, after a lapse of 
about 10 months, he wrote his judgment. 

We may note that we find from the Calcutta Gazette of the 
iith May 1904 (Page 667) that by an order ef, the Local 
Government, dated the 9th May 1904, Mr. Thomsdh was vested 
with the powers of the Subordinate Judge within the local limits 
of the Deoghur Sub-Division. „He had, therefore, no powers of a 
Subordinate Judge in tbe whole district, and by the sübsequent 
order of the 31st December 1904, it is clear that when he made 
over charge of his office to the Subordinate Judge of Deoghur, 
he entirely ceased to have any powers in that Sub-division. 

We therefore consider that we should set aside the judgment 
and decrees of the Subordinate Judge, so far as the defendants 
Nos. 1 and 9 are concerned and remand the suits to the Subordi- 
nate Judge of Deoghur, to proceed with them as provided in 
section 191, Civil Procedure Code. 

We are, however, met with the judgment of a Division 
Bench of this Court, in Sunder Kuar v. Chandreskwar Prosad 
Narain Singk (1), in which it has been held that the Judge, who 
has heard the evidence in a case, is entitled under section 199 of 
the Civil Procedure Code to write his judgment and send it to 
his successor for delivery although the judgment was written by 
after he had taken leave or left the post which he was 
ying when he heard the case. Two othér cases have been 
to us, vix, Mutty Lal Sen v. Deskkar Roy (2), and 
! v. Higgin (3). The former which is the decision of a 
nch, is in favour of the view we take. The lattér is in favour 
iew taken by the learned Judges who decided the case 
Kuar v. Chandreshwar Prosad Narain Singh (1). But 
is distinction between the case of Purbuth v. Hrggin (3). 
resent case, that in Jurbut v. Higgin (3), the 











) L L. B. 84 Oal. 298 (3) (1867) 9 W. R. L 
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Subordinate Judge who tried the case had made up his mit 
about it before making over charge to his successor. In tlm 
present case, Mr. Thomson had not done so, and apparently to+ 
Io months to come to a decision in the case. But we do. n 
rest our decision on this ground. We think it is clear itt 
under section 199,-a judgment which can be pronounced 

a Judge's successor, must be one written by the Judge, wh 
he holds office and. not one- written after he has ceased to exerc 
jurisdiction owing to his transfer, his taking leave, or his reti 
ment. To hold otherwise may be convenient, but in our opip- 
is contrary to the meaning of section 199.and may lead to e 
irregularities and abuses. 

We mugt. therefore refer this question to a Full Bench: 
we accordingly*do so and invite them to decide—' whether | 
judgment referred to in section 199, Civil Procedure Code, w: 
can be pronounced by a Judge’s successor, is one which mu: 
written by the Judge, while holding office as Judge, or wheth 
may be one written after he has ceased to exercise jurisdictic 
the place where the cause of action in the suit to which the J 
ment relates arose, owing to his transfer or proceeding on le: 

Babu Dwarka Nath Chackerbutty (with him Babus 7 
Chunder Ckackerbutty and Girija Prosonno Roy Chowdhury, 
the Appellant—referred to section 199 of the Code of 
Procedure. The section shows that a Judge can pronou 
judgment written by. his predecessor, but not pronounced. 

. means a judgment written by a Judge when he is holding « 
in which he is succeeded by another officer, and who, s 
becguse he has not time to pronounce the judgment whi 
has already written, has to leave the task to his successor. 
not cover a case, like this in which Mr. Thomson ceasedllmm 
Subordinate Judge of Deoghur on the 17th January 190 
was then succeeded in. office by another gentleman wl 
proceeded to the shidder Sub-division, namely, Dumka, 
after a lapse of about 1o months, he wrote his judgment. 

There will be a great practical inconvenience if such a 

dure be allowed ; -for instance, an acting Subordinate Judg 
reserving judgment in a case, reverts to his office of Mun 
then writes and sends judgment ; can this judgment be sak 
a judgment of the Court and be delivered by his successor 
See Mutty Lal Sen v. Deskkar Roy (1) and Part 
Higgins (2). 
(1) (1857) 9 W. B, L (2) (1875) by W, R. 475. “ 
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[MrrgA J.—The law has been changed since those decisions: 
Section 199 of the Code of Civil Procedure was introduced in 
1893 ]. 

Referred to the judgments in Appeal from. Appellate, decrees 
Nos. 2239 and 2264 of. 1905 (unreported.) The object of delivers 
ing judgment in open Court will be frustrated. i 

[ Doss J.—See the case of Gina Shankar v. Gopaljs E ] 

Babu Ram Charan Mitra for the Respondents was not 

~ called upon. 

The judgmenta of the Court are as follows :—. . 


Maclean 0. J.—The question submitted to thé’ Full Bench 
is whether the judgment referred to in section 199, Civil Proce- 
dure Code, which can be pronounced by a Judgt’s successor is 
one which must be written by the Judge, while holding office as 
Judge, or whether it may be one written after he has ceased to 
exercise jurisdiction in the place where,the cause of action in 
the suit to which the judgment relates arose, owing to his 
transfer or proceeding on leave. I think the language of the 
question 'is a little involved, and the real question which is raised 
by this reference is whether the decision in the case of Su#der 
Kwar v. Chandreshur Prosad Narain Singh (1) which held 
that'the Judge who has heard the evidence in the case is 
entitled under section 199 of the Civil Procedure Code to write 
his judgment and to send it to his successor for delivery, although 
the judgment was written by.him after he had taken leave or 
left the post which he was occupying when he heard the case, is 
correct. The question seems to me to depend entirely upon the 
construction of section 199 of the Code of Civil Procedure »—It 
isa very short section, and, in my judgment, its construction is not 
susceptible of any real difficulty. The section.runs as follows :— 
“A Judge may pronounce a judgment written by his predecessor 
ut not pronounced." In this case, the suit was heard by Mr. Thom- 
when he was Subordinate Judge of Deoghur, and; he was sub- 
ently transferred.to Dumka and oeased to be.Subordi- 
Judge of Deoghur on the 17th January 1905. On that date 
ecorded the following order :—''defendants refuse to-argue or 
written-argument. I am making over charge to-day’ and 
parties want me to write the judgment ; so the record 
sent to Dumka, to which place Iam going on transfer.” 


—— 













908) L Jk, R. 30 Bom, 41; 7 Bom, L, B 951. 
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Vor. VII.] * HIGH’ OOURY. 


I regret Mr. Thomson took ten months to write his judgment. 
He however did write it and sent it to his successer at Deoghur 
“to deliver and he did deliver it. It is urged that this is illegal 
and that section 199 does not justify such a procedure. In my 
opinion, it does. There is nothing ins that section which 
indicates directly or indirectly that the judgment of the Judge 
who is leaving the Court must be written by him before he 
has left. That is the point urged by the learned vakil for the 
appellant. Apart from authority, and had it not been for the 
respect I feel for the view of the referring Bench, I personally 
should entertain no doubt upon the question of the construction 
of the section ; and it seems to me that the authorities are in 
favour of the wiew I have expressed. I have already referred to 
the case of Surfdar_Kuarv. Chandreskur Prosad Narain Singh (1), 
which is the last authority upon the point. There is a similar 
decision in the case of Griya Shankgr Narstram v. Gopalji Gulab 
Bhai (a) Ph which the Court held that section 199 was a clear 
answer to a similiar objection. As regards the older cases, the 
case of Parbutty v. Higgins (3) is an authority against the present 
appellant ; and the earlier case Mutty Lal Sen v. Deshkar Roy (4) 
has no application to the question now under discussion : for 
section 199 was not in existence when that case was decided ; 
besides, the facts of that case are obviously different—all that was 
. there held was that the opinions (reduced to writing) of Judges 
who heard the'case, but who had ceased to be Judges of the 
High Court before judgment was pronounced, could not be treated 
as judgments but must be regarded as mere memoranda. Two 
of the Judges had retired, and the third had died before judg- 
ment was delivered. That is not the present case. 

Before I part with the case, I desire to express strongly that 
the Judge when transferred ought not to have allowed such an 
inordinately long period as ten months to elapse before sendin 
his judgment to lfis successor. He ought to have done sg 
quickly as he reasonably could, and I hope this will be 
in future. 

I therefore answer the question by saying that the Judg 
beard the evidence in the case is entitled under section 
the Code of Civil.Procedure td write his judgment an 
to his successor for delivery, although the judgment was 


(1) (1907) T. L. B. 84 Calc. 298. . 
(3) (1908) 7 Bom. L. B. 951; iL, B, 80 Bom 34 
- (8) (1876) 17 W, B 476. (4) (1807) 9, w BL 
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by him after he had left the judicial post which he was occupy- 
ing when he heard the case. . 
The result is that the appeal is sent’ back to the Division ` 
; Bench which made the reference with this intimation of our 
opinion. _ ; 

The appellant must pay the costs of this reference—hearing 
fee three hundred rupees. 

Rampini J.—1 do not wish to press the view I expressed 
in the reference : and I agree with the learned Chief Justice. 

Brett J.—1 agree with the learned Chief Justice. 

Mitra J—I agree with the learned Chief Justióe. Babu 
Dwarka Nath Chakravarti in the course of his argument referred 
to two cases (Appeals from Appellate Decrees Nos. 2264 and 
2239 of 1905) decided by me in the beginning of the year rgos. 
The facts of those cases are clearly distinguishable from those of 
the present case, and it appears to me that the question which 
has now been argued was not argued thén before me. e 

Doss J.—I agree in the judgment of the learned Chief 
justice. Ó 
A. T. M. Case sent back. 
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Abandonment- Bengal Tswanoy Aot (VIIT of 1885), Soo, 87, mo owha 
Koxmont, a question of intention— Mortgage of non-transferable holding— 
auction-purohassr—Alorigagor, interest of — Rjectent of purchaser by la 
Ho-exiry— Epocution sale— Voluntary abandonnent, 


The first, sub-section of section 87 of the Bengal Tenancy Act shows that abandon- 
ment isthe affect of the act of the tenant in vacating the holding without making 
arrangement for payment of his rent as it fails due, and for cultivating the land. 

Whether there is abapdonment orenot in eny individual case is a question of Inte 
tion to Be determined upon the facts of the parHoular oase, 

' In order to offoct a legal abandonment and to allow a valid reentry by the 
lord, service of notice under sub-section 2 of section 87 of the Bengal Tenancy Act 
not necessary. The only effect of the service of notice is to make it o 
upon the tenant to have a speedy determination of the question whether there 
been an abandonment or not, 

fection 87 of the Bengal Tenancy Act is not exhaustive anda landlord is not 

' wrong-doer merely because he re-enters upon the holding befcre he has followed 
procedure laid down in that section, 

When tite holding is & non-transferable one, and the ryot exeontes a mortgage, th 
mortgage is inoperative as against the sais but as between mortgagor sn 

mortgagee, the mortgage is operative, 

Where the mortgagee of a non-transferable occupancy holding purchases the hold- 
dng in execution of his mortgage decree and takes possession, the possession of the tenant 
mortgagor completely ceases, and the holding pasee into the occupation ofthe my 
gages, As against the landlord, the mortgagee auction-purchaser is a 
landlord is entitled to sue him and to obtain a decree for ejeotment ; in : 
the tenant who is not in occupation fs not a necemary party. — 

"Under the oirogmstanoes of the case, the abandonment of his hold 
the tenant, although due to the execution sale, isa voluntary one, 

Pershad Koori *. Jawahir Roy x 
Permiseve possession of homestead land—Khas P 
mit for, by landlord, Sse Oocupanoy holding  — 2t 
—— , a question of intention, Ses Abandonment s 
Abatement ofsuit—Party, deatH of—Substitution of heirs r 
tme See Partnership... 
Abwabsa—fatta wal, Dustur, Kiiainana, Bonari, Balani, 

Company. f 

The Batta wrxal, Dustwr, Hassatnama, Sonari, Chania, Bala 
abwaba, `e 


































but ifthe creation of the tenancy isof subsequent date, it is 
tole &nabwab, Mir Tapurah Hossein v. opi arayan: as "351 
Betta is not an, when, Ses Batts m pee 203 
of 1858, See-Guardian and Wards Aot. 

, See Rent Recovery Act, 

t 1859, See Revenue Bale Law. ._ . 

of 1860, Ses Indian Penal Code. 

V of 1867, Sce Printing Presses and News papers Act. e 


— IX of 1872, See Indian Contrast Act, 

—— Y of 1877, See Specific’ Relief Aot, . 

— III of 1877, See Indian Registration Act. . 

CL XY of 1877, See Indian Támitation Act, 

—— XI of 1878, Soe Indian Arms Act, i 

&—— V ot1:81, 8 Probate and Adminimratfn Act — * 
IV of 1881, See Transfer of Property Act. 

—— XIV of 1832, Ses Civil Procedure Code, 

—— IX of 1888, See Central Provinces Bent Law. 

—— VIII of 1885, Ses Bengal Tenancy Act. 

—— IX of 1887, See Provincial Small Canse Courts Act. 

—— VII of 1889, Ses Succession Oartifioate Act, 

` — IV of 1998, See Partition Act, 

. —— V. ot 1898, See Oriminal Procedure Code. 

—— XS of 1008, Bes Indian Extradition Aot, 


. Act (B C.) VILI of 1865, Ses Bengal Rent Recovery Act 

—— VII of 1808,—Herenue and proprietor, meaning of ; PTE EE teases. 
VI of 1870, See Chowkidar! Chankran Act. 

VI of 1876, See Chota Nagpore Emoumbered Estates Act. - 

VH of 1878, Bee Bengal Excise Act, 

I of 1870, Soe Ohota Nagpore Landlord and Tenant Procedure Act. 
TI of 1889, Se Bengal Embankments Act. 

III of 1884, See Bengal Municipal Act. 

of 1890, See Bengal Municipal Act. 


Sor—Principal and agont—" Movable property,” "Vf incluis meney— 
Limitation Act (XV ef 1877), Schedule LI, Articles 88, 116, 189—~ 
in writing and registered, s 
Schedule II of the Er ine es aati 
t for an Account, whilst Article 116 applies to a suit for “ oom- 
“ofa contract in wriltng registered.”. To ascertain which 
applies, it is necessary to see what is the relief which the platn- 















movable property "in Article 89 of Schedule II of the Limita 
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Accounts—( Contd.) f 
A mit not merely for an account but also to enforce in the plaintiff 
favour the charge created to secure the moneys whioh might be found d 
from the agent to his principal on his accounts, falls within Article 182 
the Second Schedule tothe Limitation Act, and the period of limitation 
twelve years from the time when the money sued for becomes due, Hafe 
uddin Mandal v. Jadu Nath Saha m 
Principal and agent—Advances made by agent— Benefit 
minor—Application of advances, Ses Equity ... vee 
Accused, right to recall prosecution witnesses for cros-cxamination, 
Aoquioscense—Oonsent of parties to {urlediction—Tadgment at vold R 

“See Jurisdiction - m 
` Adjournment— Discretion, propee-—Pleder not empowered by vab 

nama, brief, transferred to— Hearing aeparte, See Rent Recovery 

appeals under T - eee 
Adjustment’, enquiry into—Rules farmed under Beo, 104 of the Tn 
of Property Act—Power of executing Court—Oivil Procedure 

Seos, 244, 258, See Mortgage decree we? ee 
Admission, in ths judghoxt, when a'party oan question, 

It is not open to the party to challange the accuracy of his ad» 
contained in the judgment, in the Court of appeal. If the admisi 
not as a matter of fact made, or if it was substantially different from 
was taken by the Oourt to be, the proper course for the party is to ap 
a review of judgment. Mirsa Shamsher Bahadur». Kunj 
Isl .. TA js ies Ut ae 





law—Parties, effect on —Admitted facts of the oase, Sae Limite 
Adverse possession, See Limited interest m es 
Lease, Soo Lessor and lesseo .., s 
, tle by—Faflure to pay rent, See Lessor and 
Agency, law of, See Batifloation "m T 
. Agent, advances made by—Benefit of minor—Acoounts, Bes Equit: 
-—— ——- granting receipt in the name of grantee—Ignorance of 
“of grantee, Bee Recognition e ‘es T" 
Agreement, tó pay shares of rent separately, effect of—HBuit t 
sharer landlord for whole rent—Hefusal by other co-sharers : 
plaintifis— Law applicable to the case, See Bengal Tenancy A: 
to pay decretal amount by instalmente—Suit » 
' agreement, if maintinable, Sse Civil Procedure Code, Sec. 38 
Agricultural holding—Tenant-at-will—Tenancy created befo 
ing of the Transfer of Ren eet ee 
ment, Suit for " m 
Alienation by oo-paroener when Hes it valid. Right re ? 
partition, Sas-Joint Hindu Family .. - au : 
——— legal necomity—Heversioner—Perwon claiming t 
oonveyanoe from a woman, wHat to provein a n" agai 
sioner, See Female heir .. "m “eee 








— 















—(Onuá.) 


—, power of, by gift or sale— Hindu widow— Life interest ——A bso- 

ift—Gift over, See Will, construction of ... - 540 
, Tight of, and management and control of cantonment land 

absenoe of any treaty, See Native State dis 401 


ward, application to file, order refwrimg— Civil Procedure Coda 

g 1558), Section 625. 

. lies against an order refusing to grant an application to file 

"der section 5350! the Civil Procedure Code, Sheo Bahai 
Mahton v. Kirtarth Bhagat —— 488 

sores ooxfirming an ‘arbitration award—Alleged kioindaa of » 


No appeal hes against a decree confirming an arbitration award, except 
in so far as tho decree is in excess of or not in accordance with the award, - 
Hansraj v. Sundar Lal and Hansraj +. Dwarka Das and Secretary 
of State for India in Council -.. ey x 530 
Enhancement, lintitation to, See Decision settling rent - 108 
„if lies against an order reversing an order etti aida dli ° 
Deposit to set aside sele— Purchaser of a portion of oocupancy holding, 
right of, to make the deposit—Sale of holding for ita own arrears— 





Transferability of holding, See Civil Procedure Code, Seca, 810A, 244 ... 283 
—, See Sale certificate G an ne "T 436 
mank See Mesno profits, eaten for T = EE 454 
Arbitration award—Alleged misconduct of the srbitrator—Dismisesl of 
objeotlon— Decree in accordance with the award, Sos Appeal F 520 
, &pplication to file, order refuslng—Oinl Proceduve 
Oode, Beo, 525, Ses Appeal vas a Si Sx: 488. 
-Arbitrator, alleged misconduct of—Dismiseal of objection— Decree in aco- 
cordance with award, See Appeal... ^ " 590 


«rroars of rent, sult for—Suit for money due as oe of tesa DDiS 
y for breach of contract—Bengal Tenancy Act, Seos, 144, 198, Sch. IO, i 
Art. 2. Ses Forest right ... e m 153 
tof holding, legality of, if may be gienen in Olvil Court— 
iction of Civil Oourt—Principle of ssseasment, See Bengal 
Aot, Secs, 85, 87 (d), 92, 118, 114, 116 = es 07 081 
as well as arrears of rent, See Landlord, who is . T 436 
Unfair and wnoensciomabo bargain and inadequate prios, 
party, Uf can bo alowed, . 
asaignee to enforce a right, where the assignment is sup- 
, no question oan be raiged that the transaction was 
mable bargain, for an inadequate price as between 
assignes, Raja Rai Bhagwat Dayal Singh v: Debi 
Dayal Sahu sn jn 
deoree-holder— Rxecution—Party—Oivil Procedure 
Sale oartifloate .., T e - 486 
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Auction-purchaser—({Coxtd.) 
m sult for establishment of title Title deed, Sse Bale 
oerdfoate ^... ave oes at 884 
, title of, hei &ocrues, See Title of anotion-purchaser 
when accrues vis we H 


Authority, who is to Ngai GoreranadtesGrimidal Procedure Oode, 
Beo, 196, See Indian Penal Code, Bec, 1844. sa " 
Award, suit to set aside—Oourt fee, Sse Civil Procedure Code, Beo, 388 — ... 
Batta, egrooment to pay, if and whos legal. 
A claim for daa being a claim in excess of rent is not enforceable at law. 

Bata is not abwad, if it is merely an allowance for the exchange of 
siooa rupees into Company's rupees, the latter of which was introduced by 

Aot XVII of 1885, and the former ceased to be legal tender by Aot XIII of 
1838. Lf the rent claimed has bean fixed before 1886, batta is prima facie 
not an abwad, but if dt has bean fixed subsequently, it is prime facis an 
abwab. Rameashar Koer alias Dulpin Sabeba +. Gobardhan Lal — .. 303 
Presumption, Ses Abwab 251 
Bonami, with a view to affect fritid Frud abeolutely defeated — Sult by 

real owner against benamíidar—Righj of real owner to recover posses- 

sion ofthis property, See "Bengmi conveyance... - T $38 
Benamidar, suit by real owner against —Inoperative RD NND 

sary to set aside—Limitation Aot, Soh. II Arta 91,144, Ses Benami 

conveyance .., a 528 
, salt by real owner i dili coisas conveyance in fraud 

of erede Rrapd absolutely defeated—Right of real owner to recover 

poaseselon of property, Sss Benami conveyance "T 538 
Benami conveyance—OCclowradle conrsyancs in fraud of eroditor — Fraud, absolutely 

defoated—Swit by real owner againw  benamidar— Right of read owner to rooover 

possession of «his. property—Indwan Limitation Act (XV of 1877), Schedule IT, 

Articles 01 and 144. 

When property has been transferred benawi with a view to effect fraud, but the 
fraud is not effected there is nothing to prevent the plaintiff from repudiating the 
entire transaction, revoking all authority of his confederate to carry out the fraudu- 
lent ‘scheme and recovering possemslon of the property. If however the contemplated 
fraud has been effected, the fraudulent grantor has lost the right to claim the aid of 
the law to recover the'property he has parted with. 

As a bexami conveyance is an inoperative instrument, it is not necessary 
to set it aside.” A suit to recover the property is governed not by Art. 91 
but by Art. 144 of Schedule II of the Limitation Act, T. P Petherpermal 

Chetty v. E Muniandy Serval -. T m 528 
Bengal Embankments Act, Sec. 70— Erection of embamhment within prohibited 

&róa — Bunds, adding to or repairing v ewisting bunds, if logal — Obstrwotion of 

fow of water. 

Section 76 of the Bengal Hmbankments Act (II of 1883, B, O.) prohibits not only 
the construction of new burds but adding to old bunds in a prohibited area, so as to 
obstruct the flow of water, 

The construction of a bwnd in a prohibited area interferes with and obe- 
truots the flow of water and a person who so constructs a bund commits 


&& 
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Bengal Bmbankments Aot—( rta ) 
an offence within the meaning of section 76 of Act II of 1882 (B.0,) 
Dwarka Nath Majhi v. The Emperor — .. vn 239 
Bengal Erolse Act, Sew. 53.50, 01,—Ganja, being in possesion of—Sale without 
loonse—Oontracention of condition of lioense— Master and sorrant, 

A person who is Ifoensed to sell f'aeís at one place would be guilty under 
section 50 and not under sections 58 and 61 of the Bengal Bxalse Act, if he 
is found to have been in possession of a large quantity of g&xja and to have 
sold a partof the same at another place, His servant would in such a case 
not be guilty of any offence. Gostho Behari Saha e. King Emperor .. 877 
Bengal Municipal Aot, Secs. 85, 87 (d), 02, 118, 114, and 116—Assesrment of a 

holding — Assessment, if ulira vires—Assosemont, legality of, if may bo questions] 

in a Cicil Court-—Civil Court, jurisdiotion of—Priaciple qf assssrment—" Cir- 
oussiances and property,” meaning of. : 

Section 116 of the Bengal Municipal Act (ITI of 1884), does ndt take away the 
jurisdiction of the Civil Courts in a case in which it is alleged and established thai the 
assessment, the propriety of which is in controversy, is open to objection on the 
ground that it is sltra viras; in othtr words, it is only when the action of the 
Municipality has been eretcised in conformity with the’ powers conferred upon it by 
the Act, that the Civil Court has no authority to interfere, The test in such cases ia, 
whether the assessment is or is not in conformity with the statutory provisions, 


Errors in assessment which constitute irregularities merely and do not go to the 
ground work of the tax and render the assessment vold, can be corrected only in the 
Manner provided by the statute which creates the authority,esand the remedy so 
. provided must be treated as exclusive. On the other hand, where the defects in 
assesment are jurisdictional, rendering them void, the persons aggrieved thereby are 
entitled to invoke the ordinary judicial remedies, and all alear violations of law give 
rise to jurisdictional questions, In other words, while mere erronsous exercise of 
judgment is not reviewable by the Civil Court, any excess of Jurisdiction, makes the 
act Hable to challenge in such Court. 


The term “property” designated as a subject of taxation without any quali- 
floation includes both real and personal property or estate and intangible as well 
as tangible rights of value. 


The word “ciroumstances"’ was not introduced in section 85 of the 
Act, to restrict the term “ property " ; the intention of the Legislature seems 
to have been on the other hand, to widen the scope of the section, so as to 
make taxable what might perhaps be not properly comprised under the 
term " property” and at the same time ought not to escape assessment, The 
property of the defendant which was taxable, in the present case, under the 
law, was unquestionably his whole income, and the fact thet he spent only 
half of it within the Municipality does, not make his ctroumbtances and 
property within the Municipality worth only that much. Chairman of 
Girldih Municipality v. Sreesh Chandra Mazumdar ... - 681 
Beo, 85 cl (4)—'ciroumstanoes and property, 
meaning of, Ses Bengal Municipal Act, Seos, 85, 87 (d), 02, 118, 114, 
116 e l| m e "m MET m 681 
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Bengal Rent Recovery Aot, Se. 16—Sale—Purchaso—Kacunbrances, awidanos 
of — Eatop pel — Plaint— Now oase— Notios to quit— Maintainability of suit, 

Where a purchaser of a tenure in a sale held under the provisions of Act VIII of 
1885 B O. sued the person in posession for rent, and obtained an ewparts decree, and 
then bronght a suit for enhancement of rént to which the defendant pleaded that he 
was entitled to hold the lend under a mosurari potta upon which the plaintiff with- 
drew his suit and brought the present suit for ejootment : 


Held, the plaintiff was not estopped from bringing tho suit by reason of his 
haying brought a rent sult against the defendant, Under sections 16 of the Act, he is 
allowed to avoid encumbrances, and if the defendant would not accept the position of 
tenant-offered him and pay a reasonable rent, the platntti? is entitled to eject him. 

-No previous notice to quit need be given for the maintainability of a suit 
Of this nature, Arsali Sadagar » Ram Satya Bhakat e = 101 


Bengal Ten&noy Act, Sch. II art 9 (a)—Ront, deposit af-— Onws— Notloo, raios of, 
- by gest, prorumption—PFaox, question of—Ordershest, emparte entry in, eviden- 
tiary ral«s of. 

If a tenant relies upon clause (a) of article 2 of Schedule III of the Bengal 
Tenancy “ict, he must prove that there was an application whioh fulfilled the 
requirements of section 6l, sub-section (3) of the Bengal Tenancy Act, and that a 
deposit was made under section 61 after the arrear had fallen due ; he must also show 
that nodoe under section 63 was served on the landlord and prove the date when the 
service was effected, 


There is no presumption that a letter, which was posted, was properly addressed, 
and the presumption that the letter reached the addresses, has no appHoation till it is 
established that the letter was properly addressed, 


_ Before the presumption of due service can be applied, it is neoesmry to prove 
that the notioe was sent in a oover which was properly addressed. 


The presumption that a notioe sent by post was duly served is not & conclusive 
presumption of law; it is merely a presumption of faot; and whether it arises in a 
particular case or not, depends upon all the circumstances. 

An experts entry in the order sheet is by no means conclusive evidence, 
if it is admissible in evidence at all, as against the landlord, who was not a 
party to the proceedings for deposit under section 61 of the Bengal Tenancy 
Act. Mir Tapurah Hossein v, Gopi Narayan... e = 251 
—w—, Soh, ITT, Art. 8 (b) — Limitation of rent swlts—Fusles yosr— 
Ront dus on the last day of Bhadra—Period of limitation, - 

The period of limitation whare the Fuslee year prevails is three years 
from the last day of Jeith. If any instalment is due on the last day of 
Bhadra, the périod of limitation will expire on the last day of Jedth in the 
third subsequent year, so (hat in such a case, the sult must be bronght not 
within three years but within two'years and nine months, Igwardhari 

Singh v. Ram Brich Roy E 108 


, Bec, I1—Non-permanent tenure if anatabia, Bas 
Bjectment we ees. 553 


y section S1 jooneni, swit "or—Duttioating PERDIE SU 
construction of—Occupancy right, acorues in what land. 


—À 
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Bengal Tenancy Aoct,—(Cont4.) 

Under the provisions of section 21 of the Bengal Tenanoy Aot, if a 
tenant is an occupancy or settled raiyat in respect of some lands in a village, 
he is entitled to possession as an occupancy raiyat of the whole of the lands 
he holds in the village, provided he holds them (that is, the lands othor than 
those of which he 1s an ocoupenoy or settled raiyat) asaralyat. But if he 
holds them asa tenure-holder, his ocoupation of some lands as a raiyet will 
not give him the rights of a raiyat in the other lands, Bujrangi Ratt r. 











H. H. Mackenzie $5 d 416 
, Bec, 61, Sub-Bec. (3)—Rent, deposit of— Onus Boe 
Bengal Tenanoy Act Boh IL, Art, 3 (a) de "T 251 





—— — — —, Beca. 65, 165— Decree obtained in Butt ts rent by 

landlord who parted with his interest after accrual of rent, 1f superior 

to darputinder’s lien under Sec. 18 (4) of Putni Regulatioh— Incum- 

brance, See Landlord parting with his interest .. - eom 653 
— ~, Beo, 69, applicabilty of, Ses Ori Procedure Code, 

Bec. 18 "is B is "m m see 251 

— —, Sec, 60— Declaration that the appraisement by the 

collector was invalid—Trial of imue in Subsequent suit “ whether the 

rent of the holding is payable entirely iu cash or partly in cash and 


—— 








partly in kind,” if barred, Sas Civil Procedure Oode, Sea, 18 neo 251 
—— Bec. 87, Bub-seo, 2—Berrioe of notice whether 
necessary, See Abandonment ius tn ie s 73 





, Bec, 87 not exbaustive—Re-entry bs *^&ndlord— 
Effect of not following thé procedure laid down in Sec, 87 of the 





Bengal Tenancy Aot, Sed Abandonment tee sar 1a 
; Beo, 87, effect of not following the procedure laid 
down in—Ee-entzry by landlord, See Abandonment T - 72 


—— ——, motion 87 — Non-éransferabla rayati holding — 

Trastferoo— Underioaso— Forfoiiure— Landlord and tonant—Scoomdunm 

allogata æ probata. 

Where a raiyat holding a non-transferable holding transfers it toa third persin, 
but remains in oocupation of the land as his vendee's under-ralyatd, repudiates his 
relation as tenant, refuses to pay rent to the landlord of the eralyati holding and 
maintains his right to transfer a non-transferable holding and seeks by sult to re-occupy 
the land not as his (landlord's) tenant, but as the under-tenant of his vendee, his 
suit must fall The case is not one of abandonment under sectfon 87 of the Bengal 
Tenancy Act, 


If the ralyat-transteree is willing to revert to the former’ state of things, tore- 
occupy the land and pay rent to the landlord, then & suit for possogsion is maintainable ` 
against the landlord. . 

The transferee of & non- Saten raiyati holding is not a tenant of the 
landlord and has no legal oonnection with the land, 

The provisions of section 87 of the Bengal Tenancy Act are not exhaus,  . 
tive, RajaniKanta Biswas v, Ekkari Daas... 48 
Tani Gia Du E Tenanoy ren z 

Beo. 87 aN RA & ii RS a 78 
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Bengal Tenausy Act,—(oontd.) 
y Seos, 03, 95-—Common manager, appoint ment of, when 
complete Manager resigning, affect af Judge, power of. 

The appointment of a common manager under section 95 of the Bengal Tenancy 
Act is only complete when the required security “has been given and possession has 
been taken under the order, 

Sombie :—-The powers ofa Jndge under section 06 are not exhausted 
by the appointment of a person who has entered upon the duties of his office 
and has subsequently vacated the same by death, voluntary relingaishment 
or otherwise, „The abdication of the manager has not the effect of restoring 
the estate to theowners, Dwarka Nath Mitter v. Bankutesh Lal 
Mitter s 109 
, Beos. 105, 100, 108, 100 A()— Record of righis— Final publi- 

cation —Seitlomeni Officer, jurisdiction of —Altsration of ontry without presentation 

of plaint- Decision settling rent—Appoal, 

A draft record-of-rights was published on the 81st March 1908, the parties being 
asked to lodge their objections, 1f any, within one month, No objection was lodged and 
the record was finally published on *the 9th June 1908. The Settlement Oficer 
then proceeded to settle fair and equitable rents, and on an application by the tenants, 
dated 14th August 1908, altered the record as regards some of them entering their 
lands as ‘lakheraj’ instead of ‘mal.’ He refused their prayer to be recorded as 
ralyats at fixed rates of rent, He also imposed a limitation as regards enhancement 
of rant : 

Hold, that th Settlement Offloer had no jurisdiction, in the absence of 
the presentation ofa plaint on a regularly stamped paper, to make the ` 
alterations in tbe record. Sambhu Chandra Hasra v. Purna Chandra 

Pal .. m ie 108 
, Secs, 144, 198, Sch, III Art. 3—8uit T due 
as price of trees—Suit for arrears of rent— Damages for breach of 
contract, Ses Forest right e - e 152 
, Seo, 148—8Bwit for FUR Agrani rent—Aggregats aroa— 
+ Slagle suit—_Maintainability of sxit— Boeoutlon of deoroo, 

A landlord is entitled to bring one suit for the total rents of three separate holdings 
giving the total area as the sum of the three holdings. He is not bound to bring three 
separate suits, 

The sult is maintainable, though the landlord may have diffculty in 
exeonting the decree obtained in it under the special procedure prescribed in 
the Bengal Tenancy Act Wanda Lal = Sadhu. Charan 

. Khan n z ^ 96 
, Seo, 187 — Notice, T pus of — Notice, validity of— 

Order-1ho& of the roaiaiads, entrics in, evidential calue of. 

Until the notice has been properly atved under section 107 of the Bengal Tenancy 
Act upon the incumprancer, the incttmbrance subeists. 

1t fa obligatory on the purchaser to show that the notice under section 167 had 
heen served in the manner prescribed, The erítrles in the order-aheet are not prima 
Jaos evidence against the incumbrancer that the notica was served. à 

The purchaser who relies npon the sefrice of notice must prove ít 
elther by the production of the person who served the notice or by any other 
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Bengal Tenancy Aot, —Oontd.) 

Means recognized by law ; and if a question arises as to the validity of the 
notice, it must be shown that it was a valid notice and was signed bys 
competent officer as required by ol, (1) of section 167 of the Bengal Tenancy 





Act. Radhay Koer v. Ajodhya Das . = 262 
, Beo, 166. Gascon of limitation abasdenid in the 
First Oourt, See Limitation vis is aes 153 





, Bec. 188—Arrear ef pitni seu audi 3d TEEI ule: 
Bult by hin ender Aot VILI of 1885 to recover the whole rent of the tonwre—Refu- 
sal of kis oo-tharer semindars to join as plaintiffs to bring the samo— Law applica- 
ble to the oass—Agroement to pay shares in the piini rent separately— Ils affect 
on the right to sus on tho tenure, f 
Appellant, a co-sharer ina zemindari interest, in consequence of the putni rent 

falling into arrear so far as the share which should have come to him was concerned, 
brought a suit making the putnidars defendants and joining as co-defehdants his co- 
shares in tho xemindari on the ground that they refused to join him as plaintiff. The 
suit was framed as one under the Bengal Tenancy Act to recover the whole rent of the 
tenure, and for that purpose to bring to sale the tenure itself. The plaint also asked 
in the alternative for a decree for the appellant's share of the'rent : ‘o 

Hold, that the appellant was competent to bring a suit, under the Bengal Tenancy 
Act, for the whole rent due to respect of the property in suit. 

Heild,‘aleo, that the law applicable to the present case must apparently be that 
by the express terms of the Bengal Tenancy Act in the event of the rent being unpaid, 
the owners of the zemindari interest wero entitled, by suit under that Act, to bring 
& putni to sale, with consequences prescribed by that Aot, and it was a general rnle— 
a rule not derived from the Bengal Tenancy Act, bnt from quite another branch of 
law, namely, the general principles of legal procedure—thet a sharer, whose oo-sharers 
refuse to join him as plaintiffs could bring them into the suit ag defendants, 
and sue forthe whole rent of the tenure, unless there was something to exclude the 
case from the operation of those rules, 

It was cóntended that the case was excluded from the operation of those general 
rules on the ground that by express or implied agreement between the xemindars and 
the putnidars, the shares in the putni rent of the several zemindars were to be paid, 
and so far as they were paid at all, were in fact, paid separately : 

Hald, that the right to bring the tenure for sale for arrears of rent remained in 
tact, and also the right of one sharer to making his co-sharer defendants when they 

. would not join as plaintiffs. . 

Their Lordships had no inclination to question the course df rulings dn Bengal 
that agreement, either expressly proved or implied by the conduct of the parties might . 
establish the right to sue separately for the share of rent receivable by the separate 
share-holders. . 

Their Lordships thought that it was clearly a sound view of the law, as 
clearly laid down in Bengal, that such an arrangement, expressed or implied, 
merely affected the right to sue separately for rent, and in no other respect 
modified the terms of the holding. «Baja Pramada Nath Roy +. ar 

Raman Kant Roy . 139 
Board's letter—Admind bility in evidepoe, * See Evidence Act, Becs. 18, 65, " 
66(2) - = m sea E eS 8 
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Building erected without sa&notion—Notioe, if necessary, Ses Calcutta 
Municipal Aot, Secs, 373, 888, 440(1) ag 343 
Bundas, adding to or repairing of existing, itii Prid ar, Se Ben 
gal Embankments Act, Boc, 76 ove a s 399 
——, construction of, obstructing flow of wator—Prohibited ares, Seo Ben- 
gal Embankments Act, Sec. 76 van ® 239 
Burden of proof—Henunciation of relation by aet up ttle in third 
person, who will prove, See Landlord and tenant, denial of relation  ... 648 
contingencies, value of, See Compensation, apportionment of 284 
Calcutta Municipal Aet, Secs. 372, 383, £49 (1)— Demolition of corrugated iron 
shed, order directing —Bwilding, erected without sanction— Notice, if necessary 
Tpoonconionce or obstruction to public. 
A corrugated iron shed is a “building” as defined in the Galeatta Municipal Act, 
The issue of a notice under section $88 is nota oonditon precedent. 
to a proceeding untier section 449 (1) of the Act for the demolition of a build- 
ing erected without sanction in contravention of the provisions of section 


872. Busarmoyee Dabee v. The Corporation of Calcutta ni 243 
Cantonment Land—Rights of alienation and management and control of 

the same in the abeenpe of any treaty, Sos Native Btato — ... ioe 401 
Cause of Action, failure of—Sult for possession —Proper decree to be made 

fn such a case, Soe Practice sae ess m i 4i 


Central Provinces Rent Law, Sec. 48—Central Provinces Tenancy Act 
of 1898, Secs. 45 cl. (8), 47—Transfer of part of oooupancy holding, Ses 
jurisdiction, when exalustve os - - Ves 499 
Tenancy Act of 1898, Seon. 45 cL (8), 47—Oocupancy 
holding, transfer of part of—Bjectment, sult for, See Jurisdiction, 


, when exclusive - m m e tw 499 
Champerty+Pxblio Policy. 
The English law &sto maintenance and ohamperty is not applicable 3 
to Indi Raja Rai Bhagwat Dayal Singh v. Debi Dayal Sahu ... 335 
Charge on tmmoveable property by uds dia of attorney, Ses 
* Begistration Act, Boos. 17, 31, 49 Em m 148 





to Jury—-misdircction— Material eee af offence not xus Faas, 
opinion on facte—Jury sols judges of fak—Firs Information Report. - 

A Sessions Judge in charging the jury in a oase of culpable homicide not amount- 
ing to murder, omitted to tall them that they must oome to a conclusion as to whether 
in causing the death of the deceased the accused had the intention to oause death or 
- such injury as was likely to cause death or the knowledge that he was Ifkely to cause 
death, 3 

Hald :—Buch pmmission was a clear misdirection, 

The Judge in giving his opinion en the facts must tell the jury that his 
opinion is not binding on them and that thay were the sole Judges of fact, 

If the first Infofmstion Heport is properly made evidence, it must be 
read out to the Jury as a whole and if not, the Judge should abstain from 
all reference to it. He must not comment on it without placing ít before , . 
‘the Jury. Natabar Ghose *. The Emperor. E n 599 
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Charges under Secs. 178, 179, Indian Penal Oode—Refusing to take oath 
and answer questions—Misjoinder—Criminal Procedure Oode, Seos. 


364, 587, Sse Ortminal Procedure Code, Seos 934, 385, 490, 483, 687 ... ea 
Charge and Mortgage, differonce between, See Transfer of Property Act, 
Secs. 58, 50, 100 owe eee ove ise "^ 

Ohaukidar-—Chakran land—Bub-lease before resumption, Ses ~Ohankdart : 

Chakran Act, Seas. 51, 88 ose s ES 85 


lands held by, revert to E PE TEE E E A Soa 

Ohaukidar! Ohekran land m 598 

Chaukidari Chakran Janda- Penates, awit Jor—Zemiadar axd dinis 
Resumption by Government and subsequent settlement with somindar—Frans 
ef mit 

Certain lands included in a pini potiah, having been chaukidari chakran 
lands, were resumed by Government and subsequently settled with the zemindar, 
The putmidar sued for posession of these lands : . 

Held, the suit was one for possession and not for specific performanpe ‘at 
& contract and was maintainable, even if all the parties to the oontract were 
not made parties torte sult Kumar Bunwari Mukunda Deb v. Bidhu 

Sundar Thakur T 489 
Chankidari Chakran., Se. 51—Chaubideri Chabran lands — Resumption, sublease 
before-—-Rasemption, affect of — Zemindar —Chawukidar— Collector, loase by. 

Where chaukidari lands are resumed by Government and settled with a semindar, 
all rights created in such lands by the chaukidar in favour of third parties, come to 
anend; but if any transfer has been made by the zemind&r before the resumption 
and the land is settled.with him by the Collector, the transferee Would be entitled to 
the benefits of such settlement, 

If any transfer is made by the Collector, acting for and tn behalf of the 
chaukidar, such transfer also ceases to have effect after the settlement, 

Krishna Kinkar Datta v. Mohunt Bhagaban Das... ` .. 85 
Chaukidar! Chakran land—Pidsi, oonsruction —Zanindar — Puiuidar— Landt hold 
: : by Chaubidar, revert to whom, on resumption. 

In the absence of a contract to the contrary, the semindar who appoints 
and dismisses chowkidars end isin enjoyment of their services since the . 
creation of the putni lease fs entitled to the lands held by the chowkidars 
after the resumption of such lands by the Government, Nitya Nund . 

Hasra r Maharajadhiraj] Bejoy Chand Mohatab .. 598 
— M — — ———8ub-lease before resumption—Resumption, 
effect of —Zemindar—Ohaukidar, See Ohaukidari Ohakran «ot, Bec. 51 85 
Cheating, attempt at—False representation to pleader—-Damage or harm 
fn mind, reputation, See Indian Penal Code, Secs, 417, 511... OBIT 
Chota Nagpore Encumbered Estates Aot, Beo. 3 (8) (¢),—Contraat by person 
subssquonily declared to bs owner of Enownberod Betato—Aubssquent withdrawal 
gf onowumbrance—Rerival of validity Barring ef pending suita—Debts and 
iabilitics, meaning of. 

A contract, entered into by a person who is subsequently declared to be the heir 

of a deceased person whose estate had been at the time of the contract taken charge 


of under the Enoumbere] Bolat cue void as such person had no competency 
to contract, = 
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Chota Magpore Enoumbered Estates Act,—( Contd.) 


Eren though atthe time of the execution of the contract he had not been 
declared to be the heir, yet as soon as he was found to be the heir, he became heir 
from the time of the devolution of the estate, which was admittedly prior to the 
execution of the contract and sich contract became void for want of capacity 
to contract. . 

On the release of the estate from the operation of the Acts, the validity of the 
contract could not be revived as it was absolutely void. 

While the suit was pending the estate was taken charge of for the second time 
‘and the sult therefore became barred. 

It does not matter, ifthe particular ability has not been mentioned 
in the, application under the Act, as ‘debts’ and Mabflities,’ in section 8, 
mean ‘all debts and liabilities of the bolder of the estate taken charge of 
other than'debts or liabilities incurred to Government.’ Raja Satrughan 

. Deo Dhabal v. Raja Jagadish Chandra Deo Dhabal ... 578 
—— — — —,- Landlord and Tenant Procedure Code, Bec. 87— 
Denial of tenant's title by landlord—Limitation Act, Sch. II Arta, 188, 


142, See Buit to recover tenure hes 560 

Circumstances and property, mening of, Bow Bengal Muulcipal Act, x 

Beck 85,87(4),929, 118, 114, 116. ... us " 631 
Civil Court, Competency of, to reconsider actions of revenue ia, 

Seo Land Registration Act E oe 806 

, duty of—Heferenoe, bad, Ses Land Aoqudidon re sis 445 


—— ——, jurisdiotion of—Assessment, legality of, may be questioned in 
Oiri Oourts-Prinoipal of sssemsment, See Bengal Municipal Act, Beos.- ‘ 
85, 87(4), 93, 118, 114, 116 e ia 681 


——— Procedure Code, Boa. 18 Dearee not giving Walle against party 

when binding, Bes Res judiosta me 568 
—————— Bee. 18 Expl IL— Ought to have em made a 

groond o£ defence, Sb Rus judisaia ss Š ie 504 
X Beo, 18—Hemission of sent = Rovennò Oourta— 

Oharzoter of land—Hvidenoe, Ses Ros j«éioata ... 4 '903 


e—a Bee. 13— Hos judioata — Mattor directly and substantially ia 
imus—-Bongal Tenancy Act, Seo. 09, applicability af. 

The Court ia not precluded under section 18 of the Civil Procedure Code from 
trying an issue whether the rent of the holding is payable entirely in oash or partly 
in cash and partly in kind, asit was not directly and substantially in issue in a pro- 
vious litigation between the same parties where the substantial relief sought was a 
declaration that the appraisement “nade by the Collector under section 69 of the 
Bengal Tenancy Act was invalid, 

Section 69 of the Bengal Tenancy Act is applicable upon the assumption 
that the rent'is taken by appraisement or division ; the only matter in con- 
troversy between the parties is as to the quantity, value or division of the 
produce ; the section ceases to be zpplioable when there is a bona de dispute 
as to the character of the holding itself, Mir ee RUE 

Narayan - me 961 
, Beo 18—" Competent to SUN such subsequent silk, ; 
or the suit iniwhich such issus bus been “subsequently raised " meaning 
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Civil Procedure Code,—(Coxts. ) 
of—QOompetency in regard to the whole or part of the subject matter of 
litigation—-Oompetency of the original Court and not that of the 





appellate Court to be looked to, Ses Ros judloate e 470 
, Secs. 104, 17, 57—Prooedure when Court s jurisdio- 
tion is doubtful, See Jurisdiction  ... ùi 163 


, Se. 108, 503 — Rehearing —Remand of oaas—Trial on 





merid. 

In an application under Bec. 108 of the Civil Procedure Oode on the grounds of 
fraud and suppression of summons, the Munsiff rejected the application holding there 
was no fraud and no suppression. On appeal the District Judge passed the following 
judgment : 

“ This was an appliostion under Sec. 108, Oivil Procedure Code, After hearing 
arguments of pleaders I am of opinion that this isa fit case for remand. Ordered 
accordingly that the appeal be allowed and the suit be remanded to the ower Court 
for trial on its merita” 

Hold, this was nota proper judgment. The case having been in faot 
tried on the merita the District Judge had no jurisdiction to remand it but 
should have come toa conclusion on the evidence. i Sarkar v. 

Beakul Mandal E e; 878 
„ Bees. 108, 350, 683—Insolvoncy Sod T parie order, 

setting aside of vio: 1 

Section 850 of the Civil Procedure Code contemplates that on the date fixed for 
bearing, the Court shall examine the judgment-debtor in the presence of the persons 
on whom notice has been served or their pleaders. This should be strictly carried 
out, 

If the objector had no notice of the application for insolvency, he is 
entitled to apply under section 108 of the Civil Procedure Code to set aside 
an ew parie order passed under section 850 of the Oode; but if notio had 
been served on him and he was prévented by any sufficient reason from 
appearing and if the case was heard ex parte under section 850, he is entitled 
to make an spplication under section 623 of Civil Procedure Code to set 
asides the ee parte order on the ground that it was in contravention of 





section 850. Wool Chand Bam v. Sarjoog Pershad e 968 
——— ———, Bee. 186, Boope of— Diseretion— Defence when to be 
struok off, See Interrogstory, failure to answer ses si 395 


T 180 — Judg ment writen when the Judge ceaud to 
oncroise jurisdiction ia the plaso, if valid. . 
A Judge who heard the evidence in the case is entitled under section 199 
of the Oode of Ofvil Procedure to write his judgment and send x to his suo- 
cessor for delivery, although the judgment was written by him after he had 
left the -judicial post which he was occupying when he heard the ‘case, 
Batyendra Nath Roy Chowdhury +. Kastura Kumari Ghatwalin and 
Lala Brij Behari Sahai +. Kastura Kubari Ghatwalin e 666 
—— ——— — — , Beo, 211—Interest, rate of, See Mesne profits T 197 
; Bec. 280—Limitation— Decree modifying wm 
deron pts d dr T B - 808 


e 
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Civil Procedure Code, Sec. $44—' Representative, who is—Benofictal owner. 

A person for whom the predecessor of the judgment-debtors was the 
benamdar and who is therefore really interested in protecting the property, 
is & ‘representative’ of the judgment-debtors within the meaning of 
section 244 of the Olvil Procedure Code. Shibkumar Lal Panday v. 





' Maidhur Gaxi wi Am jis sia 399 
, Bec. 344—Auoction-purchaser, decree-holder— Party 
— Execution, See ER certificate =... xn 486 


Beh 9£ C O jeriotal coated: apatsn Olim ty attacked 
property on Behalf of ol, if triadle in onsextion proceedings. 

“An objectfbn of a shebait on behalf of the idol to the attachment of 
immovable property in execution of a decree passed against him personally 
is triable under seotion 244 of the Code of Civil Procedure. Jogendra Nath 

, Biskar © Gobinda Chandra Dutt i T 587 
, Motion 257 A— Ágrosment io pay decretal pon by instal- 
monts—Suit to enforce agreement, if maintainable. 

An agreement between a decree-holder and a judgment-debtor without 
the sanction of the Court whereby the formar agreed to take the decretal 
amount by.{ristalments, aftér allowing certain remission and where the latter 
executed a bond hypothecating oertain property and which contained a 
stipulation that the decree-holder would be competent to realise the amount 
in execution of decree on default of payment of two consecutive instalments, 
can be enforced by a suit, The provision asto giving time to execute the 
decree is not illegal, though it may be incapable of enforcement for want 
of sanction. EB. Belohambers +. Sarat Chunder Ghosh ~ 548 
———————4, Bee. 883-— Sect under it——Btamp on the plaint—Court You Act 
(VII of 1870), Soh, IZ, Art. 17, clause (i) —Deolaratory swt and infunotion— 

Value of rex. 

Where a suit is brought under Seo. 288 of the Civi Procedure Code, the proper 
Court fee payable on the plaint is Ra, 10 under clause (i) of Art. 17 of. Schedule II of 
the Oourt Fees Act. 

When a suit asks for a declaration and for an nants Dos QM merely for 
declaratory deares but also for consequential relief, 

When a plaintiff seeks to challenge a decree in execution of which his property 
has been attached, the value of the action is the value to the plaintiff, so that if the 
execution debt exceeds the value of the’ property, tho latter is the value of the suits ; 
if the execution debt is leas than the value of the property, the former is the value 
of the suit, ə 2 

In suits to set aside summary decisions as also in those dealing with 
arbitration awards, the*amount of Court Fees payable on the platnt does not 
` depend upon the value of the suit. Bibi Phul Kumari s. Ghansyam Misra 88 
| Boos. 320 A and $44— Doposit to æt asidea salo— Purchaser 

€f a portion of an occupancy holding, right of, to maha the deposit Sale of the hold- 

ing for tts own erreare—Transferabilily of the aaa dhe ck, Y Hos against 
an order reversing an ordor setting aside a sale, 

The purchaser of a portion of an occapancy holding, hetas it is tranferablè 
by custom or not, is entitled to make a depogit under section 8104 of the Civil 
Procedure Oode to set aside a sale, 
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Civil Procedure Code,— (Coxtd.) 
The question whether the purchasor of a portion of an occupancy 
holding is entitled to come in under section 810A of the Oivil Procedure Oode 
to make a deposit and to have a sale held for its own arroars set aside is one 
that comes under clause (4) of section &44 of the Code and an appeal and 
a second appeal he in the osse. Omar Ali Majhi r, Moonshi Basiradeen 
Ahmad tes 288 
—, Bas: 816: gaHodburdlnee title ge &ocrues— 
Equitable rights, See Title of suotion-purchasers when accrues ás 1 


. Beo. 331—Resistance or obsiruotion— Decree {or partition— 
Decree for poascation-— Partition Aat (IV af 1893), Bac. 4. s 


When a person is held entitled to the possession of a share in oertain property 
after partition, and a Commissioner is appointed to partition tbe Property and put 
him tn posession of his share, resistance to such Commissioner is 'restzsanice or 
obstruction,’ within the meaning of section 881 of the Code of Civil Procedure toa 
decree for possession, 

It is only when the suit is for partition, that a member of the joint family 
may buy out the plaintiff, under section 4 of fhe Partition Act, He is not 
entitled to do so when tho suit has been decreed and the decree for possession 
is being executed, Kali Kumar Mukherji «. Brahmananda Mukherji 08 
| Beo. 375, naturo and Scopa qf—Compromiss dooroe mads 

in a suit for money —Minor—Cowrt, sanction of—Deores directing immorable 

propertias kypothooatod for realisation of tha money. " 

The question whether any particular term of a petiiton of compromise incorporated 
in a decree, made under the power given by section 375 of the Code of Civil Prooedure 
relates to the snit or 1s covered by its subject matter must be decided from the frame of 
the suit, the relief claimed, and the relef allowed by the decree on adjustment by lawful 
agreement, The mutual connection of the different parts of the relief granted by 
a consent deoree is an important element for consideration in each case in deciding 
whether any portion of the relief is within the scope of the suit. No hard and fast rule 
can be laid down, each case being governed by its own facta. š 

A decree passed on a compromise cannot be regarded as siira tirer 
simply because it goes beyond the subject matter of the suit and contains 
other conditions; if these other oonditions hye the considerations for the 
com promise of the subject matter of the suit, they must be incorporated in 
the decree, Gobinda Chandra Paul». Dwarka Nath Paul, oe 493 
— — ——, Beca, 880, 410, See Becurity for costa ^r 512 
, Sec. 443— Guardian aud wards Act (XL of 1868), see. 3— 
| Appointment of guardian-ad-liten other than tho - certiffoatod. guardian.. 

Ifa person, who was not à certifloated guardian of the minor, was appointed a 
guardian-ad-litem at a time when Act XL df 1858 was in force: 

. Hold, that the paming over of the certificated guardian was not more 

than an irregularity and would not of itself vitiate elther the decree passed 

pr a malo consequent upon such decree, Jogeshwar Narain v. Lala 
MooraHdhar ‘i - Xe 370 

— Beo 622—Allaged misconduot of the: bites. 
Dismissal of objection — Decree in accordance with award, Ses Appeal 520 
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Civil Procedure Code,—{Cextd.) 
—, Bec. 525— A ward, application to file, order refusing, 
Bes Appeal... oes ie ave we s 488 
, Becs. 560, 588, applicability of, to Rent Recovery . 
Act, Sse Rent Recovery Aot, appeals under T ‘aa 426 
Civil right, power of Magistrate to go into qifestion. of—Jurisdictian, S% 
Oriminal Procedure Code, Seo. 188 ... n " d 188 
Co-habitation—Habit and repute—Presumption— Condition visaedout 
See Marriage m . 112 
Collector, acting for and in ‘behalf of chaukiai-- Teanitenelkiontent, 
effect after, 4s Ohankidari Ohakran Act, Seo, 51 - R5 
Common Manager, sppotntent of, when complete, See Bengal Tenanoy 
Act, Beca. 98, 95 ES 2 109 
Effect of vacating, Seo Bengal Tenang Act, Soos. 93, 95... 109 


“Compensatiĝn, aponiunen of — Rext, abatement af—Oontingency, ralwe of, onus of 
proof, on whom. 

In a proceeding for apportionment nnder the Land Acquisition Act, no abatement - 
of rent ean be made without the consent of the parties. 

The «compensation if to be apportioned between the parties according to the 
value of the interest which each of them parts with. The semindar has a right to the 
fixed rent and the los he sustained is of so much of hisrent, Any other possible 
injury, such as the chance of the pxtxider throwing up the land and its betng dimi- 
nished in value by what hag been taken by Government, and still remaining as it did, 
Mable to pay the game revenne, is not appreciable and cannot be taken into account. 
If there is no abatement of the rent and the pwiwidar continues Mable to pay to the 
somindar the same rent es he had to pay before, thero would be nothing for which the 
zemindar is to receive compensation. The same rule applies to the case of lesse In 
perpetuity with fixity of rent. 

The burden of proof is on the xemindar to make out his claim and show 
as to the value of a particular contingency to him. fatis Chunder 

Chattopsdhys » Rai Jatindra Nath Chowdhury... 284 


< Competent to try such subsequent suit or the suit in which such issue has 


been subsequently raised " meaning of—Competency in regard to the 
whole or part of the subject matter of htigatlon—Competenoy of the 


original Court and not that of the appellate Court to bo looked to, Sse 


Res judicata me " sus zx. we - 470 
Complaint— Person armed with letter of authority and not the person 

signfhg—Ezamtnation, Ses Indian Penal Code, Seos, 124A. ‘se 49 

, position of, Ses Indian Penal Code, Beos. 417, 511... TH 875 

Compound interest Mortgage deed, construction of, See Redemption... 215 
Compromise decree, going beyond the subject-matter of sult, if and 

when valid, Sas Civil Procedure Code, Beo. 875 ' ees As 493 
Consent of parties— Walver or aoquiescenoe—Judgment if void when, Sse 

Jurisdiction ET — m ' 182 


Considerations for transfer sins. Da edo or delaying creditors— 
Whole transfer, if void, See Transfer of Property Acty Boo, 58 ia 586 
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Construotion—Decree—Interest—Dete fixed for payment—-Beglleation, 
Sas Decree upon a mortgage a m vis to 233 
; rule of, See Will, construction of PT oo oma 540 
Contingency, value of—Burden of proof, Ss Compensation, sobcetivament 381 
Contract by person who 1s subsequently declared to be helr of & deceased, 
validity of— Estate at the time under the Encumbered Estate Act, See 
Ohota Nagpore Encumbered Estates Act, Beo. (B) (c) m ss 578 
how revired. 
When a contract has terminated, it oannot be revived unless by the 
Incorporation of its terms ina new one. Jakhomull Mehora t. Saroda 








validity of—Contractor not deolared heir at the timo of amirat, . 

Sas Ohota Nagpore Encumbered Estates Act, Sec. 8(8)(0) ase BTR 
Contract Act, Beo. 196, Ses Ratifoation - 885 
Contribution—Marsballing—Mortgagor and Mortgages, Ses Trénsfez ot T 

Property Act, Beo, 82. .. x i MES 974 
——— — ——, Ses Heme profits, decree for 464 


Co-owners, suit by some, maintainability of—Rent EN to iSeries of joint 
_ Hindu famfly—Olaim joint and fndtvisibie— Addition, of parties after 
limitation period—Limitation Act, Soc. 32, Ses Joint Hindu family -* 251 


Co-putnider—Party, See Partition, suit for a "m 449 
Corrugated iron shed—Building, See Oglcutta Up res Secs. 373, 
883, 149(1) m 3 ES ^ 248 


Co-sharer landlord, arrears of rent due to—8uit. uide Act VIII of 1885 
to recover the whole rent of the tenure—Hefusel by other go-aharer 
landlords to join as plaintiffs—Iaw appliceble to the case—Agreement 
to pay shares of rent separately, ateos of, See Bengal] Tenancy Act, 





Beo 188 — n. is = 0 183 
mit tor üre Ratcoodbures made defendants, *Bes 
Landlord and tenant ., 425 
Counsel, refusal by, to urge question of daran of NENTA 
effect on—Admitted facta of the case, Ses Timitation e ase 152 
Court-fee—Suit brought under Seo, 288, Otvil Procedure Code—Court-fees e 
Act Boh, IL Art. 17 cl, (1), Ses Oivil Procedure Code, Beo, 283 ae 86 
Fees Act, Sch. II Art 17 ol. (f)—8uit brought under Beo 383, Otvil 
Procedure Code, Ses Civil Procedure Code, Sec. 388 vee . 838 
—— of Justice—OCourt’s acts or oversights at the instance of party, 
against whom relief sought—Injustioe, See Limitation . Aot Beo. 14. ... 59 
——_ c, proceedings of— Presumption—Hvidenoe Aot, Beo. 114° 
See Indian Penal Oode, Beo. 134A  ... is 49 
Court's power to grant declaration subject to condition, Bee Drama, 
sult for we n" T . ws 493 


Criminal Procedure Code, Motion TE Penal Code (do XLV of 1860), 
sections 379, 143, conviction undor— Heooguizdnos to keep peace, where justifabla. 


A conviction under section 143 or under section 879, Indian Penal Code, 
is not of itself sufficient to sustain an order under section 106, Oriminal Pro- 
cedure Code, unless it 1a cleagly found that there was force employed, or that 
there were armed men present, Chandra Bhusan Sen s. Emperor... 172 


* 
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Criminal Procedure Code—{Conta.) 
, 800,106 (3 )— Order for security by appollats Cowti— 

Goielalón By Onet niher than af Uu dasaripiton MNIKO IAIM fave paripih 

Qf the section — Restriction of powers. 

An appellate Oourt has no power under section 106 (8) of the Code of Criminal 
Procedure to order security to be given by the accused person, where he was not tried 
and convicted by & Court of the description mentioned in eee enn 
section 106, 

Where a District Magistrate on appeal ordered a pajon who had been convicted 
by a Becond-Olass Magistrate to give security : ac 
Hold, the order was bad and must be set aside. Momin Malita — 603 
, Boos. 110, 199, 589 (f), 119, 950, 640— Beowriry, to be 

of good bekaviowr— Transfer of caso—' Any case —Qriminal Oats— Irrojwlarity 

— Prooosdéngs to shew oese—Orost-ememinalion after charge—Drawing wp. 

ohergq—sProocdure ia warrant oasc2— Witnesses called by Cowrt—Crostcoamina- 
tion by phriiet— Restrictions to cress-coamination— Bad livelihood. 

The District Magistrate has jurisdiction to transfer a case under section 110, 
Criminal Procedure Oode, of which he bas taken oognizanoe to any Subardinate 
Magistrate under section *103, Grimir&i Procedure Code. The words ‘any onse’ in 
sestion 192 include a case under section 110, Criminal Procedure Code, and are not. 
limited to * criminal cases’ only. 

A transfer by a District Magistrate of such a case, evan though held to be with- 
out jurisdiction would amount to a mere irregularity and cured by section 529 (f). 

It la not necomary for a Magistrate to give & list of witnesses in a proceeding drawn 
up under section 110, Criminal Procedure Oode, 

Section 956, Criminal Procedure Code, has no apphoation to a case under section 
110. Even though by section 117, Criminal Procedure Oode, the procedure prescribed 
for warrant cases is ‘as nearly as poesfble’ to be followed in cases of security for good 
behaviour, it does not follow that that gives a right to the accused person to further 
cross-examine the prosecution witnesses on entering into his defence, when he has 
onos crom-examined them. The reason of the rule in section 256 is that in warrant. 
cases, it is only when the charge is framed that the accused comes to know the definite , 
charge which he is to meet; but in cases of security for good behaviour, hs knows 
what he is to meet as soon as the proceedings are drawn up. 

Where witnesses are called by the appellate Court under section 6540, 

Oriminak Procedure Oode, each party has the right to cross-examine them 

and the Court has no power to put any restrictions upon such cross- — n 

examination. Chintamon Singh v. King Emperor ve Ss 177 

— Sec, 155 — Nuisanoo remora] qf— Conditional order — Olsis- 
Of right to land—Bona fides of the claim, finding of—Limitation of claim 
— Magistrate, power of, to go into quostion of civil rig At —J wrisdiotien, 

A Magistrate, in a proceeding under section 188 of the Code of Criminal 
Procedure, is not competent to decide the question as to whether the claim, 
set up by a person against whom a conditional order is made under the 
section, to the land in question is barred by limitation, He can only decide 
whether the claim is a bona Ads one and in the event of his not holding 
that the olaim is nots bona Ade one, he shqnid, refrair* from exercising ' 
.jurisdichon, Kamini Kumar Biswas ». Tho Emperor  .. M 188 
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Criminal Procedure Code—( Create.) 
————— —— Set, 145 — TAla— Possession — Handing over profits to party. 

In a case under section 145, the Magistrate has no jurisdiction to enquire into the 
rights of partia What he has got to look to is the fact of pomession only. 

A Magistrate in a coase under soc. 145 passed the following order :—" I further 
order that if any fruit has been gathers on any ofthe seid land attached by order 
of this Court, the proceeds of such fruit, deus expenses, shall be handed over to A ;" 

Held, there is no authority in section 145 or any other section to justify 








such an order, Arju Mea v. Arman Mea HE iss “869 
——— ——, B ec. 145, effect of an order under, à disposi: 
sion within tho meaning of Sec. 9 See Specific Relief Aot, Boc. 9 . ... fe 
— ——, Beo. 164—Evidence of witnesses, Sos Mis  - 
direction e um e - m oe 346 





, Beo. 109— Trasufer of case to Subordjnato Magisraie— 
Dismissal of cass mes ons aoconsd— Summons agains othor—Dognisanos of” 
oase—Jurisdvction, 

Where a complaint was lodged against several accused person and the Magistrate 
after examining the complainant, issued summoys against one of the gooused only and 
transferred the case for trial to a Subordinate Magistrate: ^ . 

Hold, that the whole case of the complainant was transferred and the Subordinate 
Magistrato was quite oompetent, m discharging the accused before bim, to order 
summons to issue for the ittandanios df pome HUI arcane person ayant whom tho 
complaint seems to him to be well-founded. 

Bemble : Under section 192 of the Oriminal Procedure Oode the whole case 
must be transferred. In re Axim Sheikh $e eas E 349 
—— ——, Beo, 195—Sanoction to prossoute—Ponal iid XLV of 

1860), Sees, 196, 311— False oaso— Fals evidence, 

Sanction to prosecute under section 311, Indian Penal Code, should only 
be given where the cese is a deliberately false one ; where the case brought 
is not false in substance, but is bolstered up by false evidenoe, the proper 
asection to give sanction to prosecute under is section 196 of the Indian 
Penal Oode. Bholanath Dutt v, Hari Mohan Dutt m - lef 

, Becs. 195, 476—False information—Indian Penal 
Code, Beo. 211—Requisites of sanctlion—Criminal Procedure Cbde, Bec, 








185 (4), Sse Sanction to prosecute 378 
, Beo. 106—Complaint—Santon, Ses Indian Penal" 

Code, Sec. 1944 . s$ - m 49 
, Beo. 106—Local. Government--Anthorl who is 

to sign, Ses Indian Penal Code, Beo, IMA ae Mis eee 49 


——-, Soos, 234, 935, £80 482, 637—Alujoinder of char yes— Drawing 
wp of proceedings onthe sams day that offonce is oommitiod — Indian Penal Oods 
(Aot XLV of 1860), Secs. 178, 1789—Refusing to tako an onth— Refuring to answer 
questions— Oath, refusal to take. 

‘Where at the same trial an &coused person is charged with two offences under 

Seo. 178 of Indian Penal Ogde and two offences under section 179 of the Indian 

Penal Code: TET 
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Criminal Procedure Code,—(Coxs.) 

Held, the case was not governed by Sec, 384 of the Criminal Procedure Code and 
there was no misjoinder. Moreover, the facts having all bean admited and the 
sentence passed being practically for only one of the offences, the accused was not 
prejudiced and the irregularity, if any, was oured by section 587 af the Criminal 
Procedure Code. : 

Beotion 483 does not require the Magistrate to draw up proceedings on the same 
day that the offence is committed. . The section need not be read along with section 
480 of the Criminal Procedure Coda. 

Quaere. Whether a person who has onog committed an offenos under 
sectlort 178 of the Indian Penal Code can be held to have committed a 
farther offence under section 179 of the Indian Penal Code when he refuses 
to answer the question put to him. Bepin Chandra Pale, Emperor .. 68 
————————— — ——, Secs 256, 596-—~Rooalling of prosecution witnesses for 

cross-ompminaiion—Accused, right to recall—Transfor to some Magistrate other 

than the trying Magistrate—Judgment, passed by irying Magixraio—Trial 
as nowo. 

The accused in a criminal case has a right under section 358 of the ocde of 
Criminal Procedure, to have the witnesses for the prosecution recalled and cros- 
examined after charge. 

Where a Magistrate declined to give the accused such an opportunity to recall 
and cross-examine the witnesses for the prosecution and proceeded to judgment 
in the case against the accused: 

Held, that thg conviction should be set asldo and the trial held de novo 
by some other Magistrate of competent jurisdiction. Gopal Sheikh +. ` 

The Emperor ss 340 
, sections 350, 5695— Traxsfor of Magükraie—Trantfer. of 

o36— Trial, ds novo, 

Bectlan 850 of the Criminal Procedure Code applies not only where 
a Magistrato is transferred and ceases to exercise jurisdiction at the 
revenue of the trial, but to all cases in which oases are tranaferrred for 
whatever reason from the file of one Magistrate to that of another. Mohosh 

Chandra Saha v. King Emperor ... n 488 


, wotion £78— Order for prosmention—Indian Penal Codo 
(Act XLV of 1800) section 211—Fales charge, laying of—Charge laid bafore - 
the Polioe—Polios report, drsctimg charge as falm = Judicial emqwiry, order 
A criminal proceeding was instituted by a person before the Police who reported 

the case to be false, aid the matter coming on before a Magistrate empowered to 

dispose of Polises rgporta, he made an order making over the case to another Magistrate 
for judicial inquiry, This Magistrate after holding & Judicial inquiry as directed 
submitted a report, upon which the pther Magistrate made an orderto the following 

affect, vis .— d 
“The complainant’s charge has been established to be false and hence no 

process shall be issued against the accused and the complainant shall be proceeded 

with under section 211, Indian Penal Code” apd upon preseoutian of the Sompainen 

nhe was convicted under section 311 af the Penal Code: . 


. 
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Criminal Procedure Code,—{Contd.) . 
Hold, that the offence of instituting a false complaint not having been committed 
before the Magistrate who ordered the prosecution of the petitioner, or brought 
to his notioe in the course of judicial proceedings, the prosecution of the petitioner was 
bad and contrary to law and the proceedings must be quashed. 
Held also, that the proper course, in suah a case, should have been to 
direct the Police to lodge a complaint. Abdul Rahman s. The Emperor 871 
, Seo 497 — Prendency Alagistr&ate— Power to try oas of dis- 
obedienos of his own order—Indian Ponal Oode (Act XLV of 1860), Soo. 188. 
A Presidency Magistrate has no jurisdiction to try a case under section 188, 
Indian Penal Code, when the order which is alleged to have been disobeyed 
wasan order which he had himself passed. Leakut Hossein Khan ~. 


Emperor “ea = T e 70 
, Beo 5232—Restoration of house, where no crimiaal 
trespass attended by criminal foroe—Reetoration of articles, not idemti- 

fled and when no conviction of theft, See Indian Penal Oode, Sec. 448 175 
———————— ————, Beo. 587 of the—Misdescription of articles on 
which the prosecution ‘is based—Sanctiof, Ses Indiam Penal Code, 





Beo. 194A — ... ° 49 
Oriminal treaspass—Beliet dn his own s right, Bos Indian Penal Coda, ; 

Bec. 447,  ... 388 
Cross-examination, oio as to—Criminal Prooedire Code, Bec. 117, 

Bee Criminal Procedure Code, Seos, 110, 112, 117, 192, 256, 529(/), 540 v7 


Damages, for breach of contract—Suit for money due as price of ‘trees 

Suit for arrears of rent—Bengal Tenancy Aot, Secs. 144, 198, Sch. 1II 

Art, 2, See Forest right zs 152 
Darputnidars’ lien, if superior to landlord’s diano — Régulation, Roo, 

18 cl (4)—Bengal Tenancy Act, Secs, 65, 105, See Landlord parting 


with his interest 652 
Debt, meaning itc -Agbhidution under Seo. 90 of Transfer of Property Act 

for money decree, See Succession Certificate act, Bec. 4 — ... s 058 

——, mortgage, when extinguishes, See Mortgage, Judgment on 1° 

———, when acorues due—Application under Sec. 90 of Transfer of Property 

Act for money decree, See Succession Certificate Act, Beo. 4 , .. ^ 658 
Debts and liabilities, meaning of, Ses Ohota Nagpur a Estates » 

Act, Bec. 8 (3) (o) sis Er "E 578 


Debutter property, liability of—Meme moli Bee Shebeit, donde against | Lic 
Decision settling rent—Appeal — ' 

Held further : that as regards the limitation to enhanoement,no appeal 

lay to the High Oourt as it wasa “decision settlmg rent" fhgmbhu 
Chandra Haxra v Purna Chandra Pal * v es 108 

Deolaration, Swt Jor— Courts power to grant dælaration subjoot to omdition. 

The granting of declaratory relief is discretionary with the Court. It 

can makea declaration in such & form as will grant the relie? olaimed 

and provido against an abuse of the right accorded. Abdus Subban 
alias Mehra] s. Kurban Ali and Umar Karim v. an vee 488 
Deoree—OConstruction, Sae Shebait, decree against se ae dlt 


Vor, VIL] INDRX OF CASES. 695 


Decroe—( Contd.) ` 
, directing sale of nij-jote lands mortgaged—Saleability of jotes in 
execution, question as to—Mortgagor—J udgment debtor, Sse, Execution 
of mortgage decree ^" .. - te m 101 
ı not giving relief against party, whak binding, Sea Rerjudioata — ... 568 
~, not interpertes, evidence, 

Although a decree may not be binding upon a defendant, it is admissible 
in evidence as against him, as an instanoe of a litigation in which the right 
in oontroversy was successfully asserted by the predecessor of the plaintiffs 
against a member of the family to which the defendant belonged. Baleswar 











Bagarti v. Bhagirathi Dass ise 568 

Decree-holders, minority of one of soveral—Extension of time, Sse Limi- 
tation Act, Secs, 7, 8 nie $08 

on mortgage—Title to property, See Title of auction- rarose 
when aogrued... T n. 1 





against landlord, if admissible is Plin against inant 

A decree obtained by a person claiming to havea proprietary right to 
certain lands against other persons who set up similar proprietary right to 
the same lands, is admisibje in evidence against the tenants of the latter who 
were not*parties to the suit in which that decree was obtained and who do 
not olaim independently: ot their landlords. Tantardhari Sing v. Sundar 

Lal Missir :3 885 
upon a Mortgage—Constrection— Future intereat to dato fined for payment, 

When a decree diregted payment of mortgage money and cost of the suit with 
future interest to the date fixed for payment : 

Held, that the decree-holder was entitled to interest unti realisation 

Baja Gokuldas v. Sheth Ghasiram ate 233 
Deed, constr uction of—Jntextion —" Putra, pautradi, Santan” meaning p Bantan, 
meaning J/— Ml aintenance dead, construction of. 

In constroing a deed, the question is not what the parties to a deed may have 
intended to do by entering into the deed, but what 1s the meaning of the words used in 
that deed, 

. The words " pwira poxtradi sanian " (sons, grandsons and tho like issue) have a 
definite and well-ascertained meaning end mean all the heirs, male and temale, 
though the two hers expressly mentioned are the first two of the male heirs, 

The word ‘santan’ means issue both male and female, 

Ina deed of maintenance, the grantor used the following words: Upon your 
death, your sons, grandsons and the like issue, that is your male successors in the 
descending Tine shall continue to get the same :” 

Meld, that the words “your male successor in the descending line" ere not 
explanatory, but are used in a restrictive sense to exclude female heirs. 

Held, on &'oomstruction of the deed that upon the death af the wife: 
leaving a daughter, no right to the maíhtenanoe allowance accrued to the 





husband. Kishore Mohan Sanyal Shib Chander Lahiri T 291 
Defeating or delaying oreditors—Oonsiderations for transfer separatie 

Whole transfer if void, Sss Transfer of Property Act, Beo, 58 " 688 
Delay, a question of fact, Sas Pre-emptian aa 818 


Delivery of possession as against judgment-debtor—Third 4 person in abiat 
pomersion—Auction-purchaser, vendor of, suit by, 84e Limitation vos 040 
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Deposit of rent—Bengal Tenancy Act, Heo, 61, Sub-Seo, (9)—Onus, See 

Bengal Tenancy Act, Sch, ILI Art. (a) ier 151 
— ——— to set aside sale—Parohaser of portion of ocoupancy holding, right 

of, to make deposit—Sale of holding for its own arfears— Transferabi- 


lity of holding. Ses Oivil Pronedure Code, Seos, 310A, 244 ... T 282 
Disoretion—Appiication for probate’ by exeoutor's son, Sse Probate and - 
Administration Act, Beo, 41 es sss ' 658 


Dispossessed otherwise than in due oourse of law, moaning ot— 
Criminal Procedure Oode, Sec. 145, effect of an order under, if dis- 


ow plas re c eee 


Sec. 9 sve 547 
Disposseasion by third person, if réndboistisit ot. relation, Bee Landlord 2 

and tensnt, denial of relation ive 648 
Document, construction of—Mortgage or a P» Transtar t Property 

Aot, Beos, 58, 59, 100 ... 492 


Hjectment— Oxws—Tenure- Folder- Takura, EENE y RE sar 
of Property Aot (IV of 1889), Seo 3, affect of— Bengal Tenanoy Aot (VIII of 
1885), Sse. 11. 

In a suit in ejectment, where the defence*sets np a tenure by right of purchase 
from the former tenant, if the plaintif has proved that he is tho owner of the land, 
it Hea upon the defendant to make out that he isa tenure-holder and is entitled to 
remain thereon, 

. The provisions of the Transfer of Property Aot do not apply to & tenancy oreated 
before the Act came into force. A non-permanent tenure created before the passing 
of the Transfer of Property Act is not transferable. . 

Semble: Section 11 of the Bengal’ Tenancy Aot imports that non- 
permanent tenures are not to be regarded as transferable. Hiramoti 








Dassya v. Annoda Prosad Ghosh ES 7 558 
——~-——-, plaintiff suing in, not affected hy defendant's title—Sult, Bus 
of—Multifariousnesa, See Tanki-tenure "t d 460 
, Buit for— Central Provinces Rent law, Seo E ES , 
holding, transfer of part of, Sos Jurisdiction, when exclusive sss 490 
, Buit for—Cultivating ralyat—Tenure holder holding some land » 
as a talyat—Suit for ejectment, Sas Bengal Tenancy Aot, Bec. 21 . ... 475 


, Pint for— Oma of proof — Swit for posscasion— Plaintiff to provewat, 

The plaindf in an action for ejectment must prove posession, actual or 
constructive, within 13 years before suit. If the condition of the disputed property 
was such that it did not admit of actual ocoupation, the presumption is* thet legal 
possession continued with the rightful owner, and it is sufficient for the plaintif to 
prove either that the property continued in such state within 13 years of the 
guit ar that the conditon continued up to a date so near the 12 fears that the natural 
and probable inference is that the condition of the property was similar up toa date 
within 13 years of the suit, If this is ostabtshed by the plaintiff, the presumption 
would be that the possession of the plaintiff alsa, continued within 12 years of the 
soit, This presumption, however, is rebuttable and the defendant may show that 
he has been &otus] occupation of the property or of any portion thereof for mors 
than 13 years before suit. If the presumption is thus rebutted and the adverse 
possessian of the defendant*is proved in respect of any portion of the property, the 
guit of the plaintiff must fafl to that extent, 
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Rjectment,—(0ox:.) 

Where the evidence of possession is equally unsatisfactory on both sides, 
the presumption may be made that possession was with the true owner. 

Mirza Shamsher Bahadur. Kunj Behari Lall T 414 
| Fi for—landlord and tonant—Denial of rolatiom and seting up third 

party as landlord in a previous roni swit by Some of the landlords—Joint Lessors, 

putting an ond to tenancy—Tranafsr of Property Act (IV of 1889), sation 111— 

Intention to determino. 

A denial of the existence of relation of landlord and tenant and setting up a 
third party as landlord in & previous rent suit by some of the landlords amounts to 
Tenunciation of All by the tenant, The latter, therefore, incurs liability to have his 
tenancy forfelted. 

Though tn England any joint tenant may put an end to his demise so far 
as it operates on his own shares, whether his companions join him in putting an 
ead to the whols ledae or not, yet aocording to the Indian decisions the relation 
created by the several joint landlords continues until there exists a now and complete 
volition to change it. This is the law when the kkas possession is the relief asked for 
againat the tenant but not in oases of Sepe and tenants when khas possession 
is not sought for. L 

Wharo'the relation of joint landlords continues, the tenancy of the lessees cannot 
bo put an end to except by all the lessees acting together. 

Onder section 111 of the Transfer of Property Act, all the lessees must 
show their intention to determine the lease before they can succeed in a suit 
for spetmenk Bhikharee Ram Mohoori v. Dhakeswar Pershad 

- . ° Narain Singh E e 488 


— — ——, tuli. for—Tenancias of homestead land—Tenaucy created before ths trans 
Jer of Property Act— Abandonment or surrender—Notioa to quit, if neccesary. 


Previous to the passing of the Transfer of Property Act, tenancies of homestead 
land created for the purpose of habitation were not transferable exoept by custom 
or usage, t 

Where there has been an implied surrender of the land, and the former 
tepant has abandoned the land and transferred it to another and no longer 
pays rent for it, the landlord is justified in regarding the oonduot of the 
former tenant as amounting to an implied surrender and he is now entitled 
ta take direct posscetion of tt Hanuman Prosad Singh » Deo Charan 











Singh 809 
; guit for— Previous suits for i &nd enfoca iora, 
Bee Bengal Rent Recovery Act, Bec. 16 ase sà T 191 
, suit for—Eneumbranoe, &voidanoe of —Notioo to quit, tf neoos- 
sary, Bi Bengal Hent Recovery Act, Ber. 16 a ua s 191 
r——— ——, sult. for, by landlord— Non-oeoupying tenant not a necessary 
party, See Abandonment af bs ons 73 


s sult for— Notioo to EE ENEE EE Aeiding — Tranfer 
qf Property Ast (IV of 1888), Beo. 108, ol. (J)-— Treapaaser, wotios addressed to 
tenant as, V legal, 

The incfdent of nan-transferability was common to tenancies from year to year of 
homestead lands and agricultural lands, created before thg passing of the ‘Transfer of 

Property Aot in the absenoe of a custom to the contrary. 
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Kjectment,— (Cents. 

A notios addressed to a tenant, not as a tenant but as a trespasser, 
giving him six months’ time to quit, even i£ the tenancy was created after the 
passing of the Transfer of Property Aot, 16 a good notice and the defendant is 
bound to quit the land in accordance with such notice, Ram Charan 


Naskar s. Hari Charan Guha — 107 
Encumbrance, avoidance of—8uit for sjectment—Previous iiu for rent éd 
enhanoement—Kstoppel See Bengal Rent Recovery Act, Beo. 16 sis 191 


, interest of person acquiring the share of the estate before 

default made—Interest created after default and before the date of 

revenue sale— Purchaser of share, Ses Revenue Sele Law, Boss, 13, 

14, 58, 64 ae - en 1 

Previous AE PERA Bale, See ioranne Bale Law, 

Seos, 18, 14, 58, 54 n Š E . 1 
Enhancement, limitation to—Appeal, See "Decision stuig mt. ern 108 
——, right of —Contract of tenancy, See Maurasidar mers 28i 
Entry, alteration of—Reoord of nghts--Final publication--Bettlement 

Oficer, jurisdiction of, See Bengal Tenancy Act, Beos, 105, 106, 108, 

109A (8) ET - * 108 
Equitable rights, Sse Title ot auction- pardans when &ccrues Ss 1 
Equity—Interests of the mortgagor and mortgagee united in the sme 

persou—Intentlon—Mortgage lien kept alive, ASIE DURUM . 

rights of Em RES s oe 1 
Mfinor—Principal and Agt árini Fr madai agent — Bonoft 

of minor—Application of adrances. 
He who seeks equity must do equity. 

When a minor on attaining majority comes to Court to have an account 
taken as between himself and his agent, and it is found on taking that 
account that the agent has made certain advances to the guardian, the only 
person to whom he could make them as representing the minor—and this 
have been applied for the minor’s benefit, the agent ought to be allowed 
those advances in taking the acoount. Surendra Nath Sarkar v. Atul . 

Chandra Roy me Ves 87 

Estoppel—Purchaser of the interest of oo-parcener in PR of ddes 

decree obtained in partition muit—Alfenation by oo-parcener when 








joint—Knowledge, See Joint Hindu family .. ^ ef 
— Prevlous euit for possession —Aocount filed erst iecore of 
costs thereon, See Redemption tea 215 


Purchaser of a tepure—Sait for rent—Bult for suot ot 
rent-——Énoumbr&noe—Bubeequent suit for et Soa Bou. Rent - 





Beoovery Act, Seo, 10 -e vds 181 
—— — —, transferor—Subeequent anual of eran emer a 
See Transtar of Property Act, Beo, 48 ° aun ls Y ‘BBL 
Bilenos. E 


When silence is of such a character and under such ctroumstances that 
it would bea fraud upon the other party, for the party which has kept 
silence to ‘deny what his Bilence has‘induced, it will operate as anestoppel. — - 
Jakhomull Mehera s. Saroda Prosad Dey s. 604 
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Evidence— Decision of Revenue Court, See Ras judicata us 901 
——— —— of witnesses taken under Bec. 164 of the Oriminal Procedure Gode, 
how to be treated, See Misdirection ... m te ar 248 
; Judge's opinion on, See Misdirection eve 348 
Proprietary right—Landlord and Tenant, See Decree ‘asia 
landlord 46s ave " ves B84 
Evidence Aot, Seas. 15,65, 66(8) Secondary "evidence Judg mants not inter partes, 
admissibility ef. 


In a sult for kÁe; possession on the ground that the defendants were trespassers 
on the death of their ancestor, the grantee, the plaintiff relied on office copies of grants 
kept fn the course of business of the grantor’s sherista : 

Hold, that» no notice to the defendants to produce the original was necessary to 
render secondary evidence admissible asthe defendant from the nature of the case, 
must have known, that they would be required to produce the originals. 

Where judgmgnts not ixter parias were filed to show that similar grants ware 
resumed by hb grantor or his heirs on the death of the grantee : 

Hold, thoy are admissible in: evidence under the SPEUNPDNM of section 13 of the 
Evidenoe Aot. 

Board's letter dated the 96th November 1793 showing that jalgirs are 
resumable,on the death of the grantee is inadmissible in evidence. Syed 

Mahammad Khan's. Maharaja Nam Narain Singh Bahadur 890 
— — — ——. Beo. 90--Presumption how woe hersi. 

The Oourt may presume the genuineness of a document more than 80 
years ald, if it be produced from proper custody, but the effect of the pre- 
sumption may be yeakened by clroumstances which tend to raise doubts as 
to its authenticity. Madan Mohan Gossain + Kumar Ramoswar 

: Malia’ E A m '8615 
, Beo, 114 of the—Presumption—Misdescription of articles 
on which the prosecution is based—Oriminal Procedure Code, Bec. 587, 

See Indian Penal Code, Seo, 194A s 49 
Execution proceedings—Swit—Sale by mortgages af property n not mortgaged validity 

af, where to bs quastionsd. 

. Where a pulsne mortgagee, who was not made a party to the suit of the prior 
mortgagee, instead of proceeding against the property sold in execution of ths decree 
of the prior mortgagee, proceeded against other properties of the mortgagor and sold, 
them : 

Held, that it was a matter to be complained of and (if wrong) remedied 
in piini proceedings and not by a separate suit. Jogeahwar Narain 

. v. Lala Mooralidhar — .. 370 

xostidon o core Didius Deos e Mitis A oe Olga 
or appellate decreb —Codo of Cwvil Preoodure (Act XIV of 1888), Beo. 830 — Decree 
modifying original docros. 

Per Rampini J.— When an application is made to execute the decree passed on 
appeal, modifying the decree made in the Court of first instance, limitation begins to 
run from the date of the decree in appeal and not from the decree of the first Court, 
as it is not the decree sought to be enforced. 

Per Bharfuddin J.—It is only the last decree that oan be executed, and Hmitation 
would begin torun from tho date of the appellate degree and not from that of the 
original decree, 
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Execution of deroeo,—( Contd.) 

In cases where the original decree has either been set aside or modified that decree 
ceases to exist, and for the purposes of limitation, the date of the appellate decree 
should be taken into consideration, not the date of the decree that has ceased to exist, 
- In oases where the Court of appeal affirms the original deareo, the genaral — 
rule is to be followed and the date ofthe appellate decree affirming the 
original one is the date from which the period of limitation is counted. 


Mahomed Medhi Bella *. Mohini Kanta Saha Chowdhury T 805 
——————— — —-, application for—Striking off—Fresh application, See 3 
Hesene profits, application to determine ie ve 801 


Execution of mortgage docree—Decres directing saloof 2 db wat 

Morigagor-judgnont-debtor, if competent to reise the question of the saloability 

Of the jotes, in excoution—Saloability or otherwise ef nij joto lands, onus of proof 

of—Regulation LIT of 1878, Boc. 11—Soxthal Pergunzahs Bogulationt—Botilanont 

Court, docisions qf —Bwii, maintainability of. . : 

Wiee züorl sigo densos dikthiotiy rissridas fis hó sale Eed ‘hi Jobs lands 
mortgaged and directs that the mortgage debt must be realised, in the first instance, 
by the sale of the mortgaged property, it 1s not open to the mortgagor-judgment- 
debtor to object to the execution of the decree oh the ground that the jotas, are not 
saleable. 

The onus is not on the decree holder, in such a case, even if it were open to the. 
judgment-debtor to raise the question of the saleability of the jas to shew that the 
jotos aro saleable, but on the judgment-debtor to prove that the jotos are not saleable. 

In the absence of & decision of any Settlement Court or of a decision 
by any Civil Court on the question of the transferability of those jotas, x suit 
for the sale of such jotas mortgaged does lie in the Civil Oourt Kartik 

Sabu v. Nilambar Singh ats 101 
Execution prooeedings—Shebait, personal decree agis lain, M 

attached property an behalf of idol, when triable, Sse Civil Procedure, 

Gode, Beo. 244 ze i ie 537 
Execution Sale—Voluntary abandonment S Kbandoiiëit ad 13 
Exparte entry in the order-sheet, evidentiary value of, as against 

landlord— Bengal Tenancy Act, Bec. 61, See Bengal Tenancy Act, Boh. 





III, Art. 3 (A) - 251 
order, setting asido d qnse veny PT en aa Bio 

Civil Procedure Code, Seca. 108, 850, 623 sis is "n -3268 

Explanation of Magistrate, Seo Judgment, supplement to ... vie 238 


False Charge, laying of, before the polioe—Police repart directing charge, 
as fales—Judicial enquiry, order directing, by Magisirate— Prosecution 
under Seo. 11 of the Indian Penal Oode—Procedure, See Oriminal 
Procedure Code, Sec. 476 s E si 871 
False information—Indian Penal Code, Beo. $11—Oriminal Procedure 
Code, Secs. 195, 476—Banction, roquisitos of—Oriminal Procedure 
Code, Bec, 105 (4), See Sanction to prosecute ° " 878 
Female-heir with limites parat Alaton- Hoitaa necessity. 
Where a person claims title undera conveyance from a woman who 
fa a hmited owner and seeks to enforce his right against the reversionar, 
be must prove, Ars that the conveyance is genuine, seoendiy that the 
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Female-heir,—( Coatd.) 
lady had full knowledge and thirdly, « either that the alienation was 
for necessity or that he was satisfied of necessity upon reasonable 


enquiry. Raja Rai Bhagwat Dayal Singh v. Debi Dayal Sahu si 385 
Finding of fact, concurrent, Sse Practice ove 123 
First information Report, when to be read" out to Jury, Se Ghaige'ts 
Jary w "e "m PA one m 599 
Fishery right, if included within the definition of land, See Land 
Acquisition Aot " iu 445 


Forfelture—LandloM and tenant Non NR ERR holding— Tenant re- 
maining"in occupation as vendee's under-ratyat—Refusal to pay rent— . 
Assertion of right to transfer, See Bengal Tenanoy Act, Sec, 87 - 78 

Forest right, lease of—Sutt for money duo as price of iroct— Damages for broach 
of contragt—Buit for arreare of rent—Bongal Tenancy Act {FILI of 1885), Seos 
144, 103, Sch, III, Art, 2—Grant to ont timber of a certain ries, of limited rights, 
construction of. 

A grant of the right to fell timber of a particular class and specified size during 
a defined period of times though extremely restricted in its scope, which prohibited 
the lessee from doing any damages to the banker mahal i. o, to the forest, and imposed 
upon the lessee a condition to notify to the Court any ocourrence which might 
"happen, and though it obviously granted no interest in the soil itself, was ob- 
viously a grant of the most valuable of the forest rights ; it oannot be regarded as a sale 
of timber, A 

A grant of a fishery right or right of pasturage or the like may be made indepen- 
dently of an interest in land. 

A grant of the trees as distinct from the land in which the grantor reserves every 
forest right exoept the one which is granted, is nevertheless the grant ofa forest 
right within the meaning of section 198 of the Bengal Tenancy Act ; and a suit for 
the recovery of money payable in respect of such forest rights is governed by the 
throe years’ rule of limitation laid down in Schedule III, Art, 2, OL (5) of the Act. 

The provisions of the Bengal Tenancy Aot applicable to suits for the recovery 
of arrears of rant are, having regard to the phraseology of section 198 of the Act, 

designedly made applicable to suits for the recovery of sums that are not rent ; and 

money payable in tespoct of forest rights is not rent within the moaning of een 8 

(5) of the Act. ' 

Although standing timber is movable property within the meaning of section 8 
of the Indian Registration Act, yet under section 8, clause 95 and section 4 of the 
General Olauses Aot, of 1897, standing timber is immovable property within the 
meaning of the Olvil Procedure Code, 

Growing trees may be regarded as part of the soil and consequently immovable 
property. . : 

But where under a contract the grantee has no right to the soil, takes 
no interest in the land and obtains a right to the trees with a view to fell 
them immediately or within a reasonable time, without any stipulation for 
the beneficial: use of the soll but with a license to enter and take the trees 
away, the transfer may be regarded as one of movable. Abdulullah 

Sarkar v, Asraf Alf Mandal s m 162 


ry 
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Ganja, illegal possession of, outside licensed pl&oe— Master and servant, 
lability of, See Bengal Excise Aot, Secs. 58, 59, 61 m T 877 
Gardens, planting, See Granta, construction of - v 90 
Gift, testamentary, of immovable property, to a Hindu widow —# Malik” a 
effect of the ward—Interpretation in such a case, ore of, Bec 


Hindu Law. Testamentary gift , = - 18l 
—-—, validity of—Murs-ul-mout—Right test to be applied, See "Mábolisdus . è 
Law ae te gaa 123 


Good behaviour, p to We oi Proti i show canse—Crose- 
examination, further— Drawing up charge—Orímínal Procedure Coda, 
Seca. 110, 117, 256, Ses Oriminal Procedure Code, Becs. 110, 112, 117, 

199, 256, 529 (7), 540 ... ~ ea, 177 
security to be of Transfer of dur osse" — 
Criminal Saas-<lrvegtlanity-—criainal Procedure Code, Secs. 110, 192, 
539 (J), See Criminal Procedure Code, Beos. 110, 113, 117, 193, 366, 


630 (f), 540 m MT. 17 
Government revenue, enhancement ot— Mortgage deed, AA of, 
Ses Redemption 215 


Governor-General’s authority to lass PEETRE toithin edain of High 
Cowt—Sambalpur, High Court's jurisdiction over— Statute 28 and 99 Vigt. C. 15, 
Beo, 3—Indian High Courts Aot, 1801, (94 and 95 Via. O, 104.) 

The Governor-General in Oounoil has authority, not only to transfer any 
territory from the jurisdiction of one High Court to that of another, but also 
to place within the jurisdiction of any High Court, entirely or partially, 
territory not originally included therein, even though in the latteg event, 
such place was not part of the Prealdenay, place or places for which the 
High COQUE had- airoady been established. paleewe: Peet ae 

rathi Dass... 583 

Grants, Consrwotion of. . 

Where a grant of land was made as & present for the purpose of planting & garden 
and another was made “subject to faithful service” and the documents of grants do 
not contain any words expressly limiting the grants to the life of the granteo nor~ 
making them desoendible to the heirs of the grantee : 

Held, they convey only life grents. Syed Mahammed Khan r, 


Maharaja Nam Narain Singh Bahadur ... E 90 
Grant to cut timber of certain sixe—Litmited rights—Oonstrnotion, Ses : 

Forest right . = Im “158, 
Gribi estate, creation of—Conduot of Dira Bis Putat Bun, Beo, * 

130 (d  .. e 604 
Growing trees—immovable rei Beo Forest right we 152 
Guardian «é-litem, appointment of, other then the certificated huardian— 

Guardian and Wards Act, Bec. 8, Sae Civil Procedure Code, Beo, 443. .., 370 
Gun, temporary possession, without licensepif possession, Sse Indian Arms 

Act, Bec. 19( 7) ae is - 243 


High Court, Letters Patent, 1865, Po 18; V sius an okjetidh that no learo was 
taken under clause 19 can bo waiced— Letters Pateni, 1805, clauss 19—Registrar, 
power of, to grani loata under olens 18 of ths Lætiere Daioni, 

The Registrar hasina power to grant leave under clauso 13 of tho Leiters Patani, 

1865. 


xo 
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High Court,—(0ox4.) 
If the defendant is served and takes any step in the action except mov- 
ing to set aside the service of writ on him he waives the objection of want 
of jarisdiction on the ground that no leave under clause 12 was properly 
+ obtained and cannot be heard. A.J, King * Secretary of State for 
` India in Council - “i as 441 
Hindu Law—WMitekshara—Joint Hindu family—Mortgage, suit to enforce 
—Liakility of members, personal or otherwise — Limitation. 


A mortgage bond was executed by two brothers members of a joint Hindu 
family governed by the Mitakshara Law, On the death of one of the brothers, a sut 
was brought, ‘more than mx years after the due date of the bond, to enforce the bond 
against the property of all the members of the joint famuly including the mortgagor 
who was alive, the sons and grandsons of the deceased mortgagor and the son of the 

. surviving mortgagor : 

Held, twi the mortgagee is entitled only to a mortgage deoree against 
the mortgagor who js alive, "that he has a right only to & personal deoree 
against the other defendants and that the snit, brought more than aix years 
after the due date of the pond, is barred by limitation as against these defan- 
danta other than the mortgagor. Bhagawat N. Chowdhury ¢. Suba Lal 

i Jha = d ET 195 
Testamentary gift of immovable property to a Hindu widow—' Malih,” 
effect of the word—Interprotation in such a oase, principle of. 

Where the question was whether a Hindu widow aoqured & right to allensic 
the property (immovable) in suit under a deed of gift or testamentary disposition of 
ber late husband, wherein the word used was malik wa hhudibAtiyar,’ ther Lordships 
held that in order to cut down the full proprietary rights thet the word (mali) 
importa, something must be found in the context to qualify it and that the fact that 
the donee wasa woman and a widow did not suffice to displace the presumption of 
absolute ownership implied in the word malik. 

The donee in the case of Lalit Mohun Singh Roy v. Ohuhbun Lal Hoy 
was a man, but the principles of interpretation laid down in that case were of 
„ general application. Musammat Burajmani s, Rabi Nath Ojha - 181 
Hindu widow—Testamentary gift of immoreable property—" Malik "— 
Effect of the word—Interpretation in such & case, principle of, See 

Hindu Law” .. xs m" m 181 

Holding, non-transferable, morai SE aa aa i, 
Bed Abandonment is 
Ls pad nini blocco andata o — 
Possession, suit for. maintainability of, See Bengal Tenancy Act, Sec. 87 
, separate— Aggregate srea— Aggregate rent—Single sult for rent, 
maintainability of, See Bengal Tenancy Aot, Sec. 148 
Homsteed lands—Tenancy from yetr to year—Non-transferability, See 
Ejectment, suit for es 107 
Homstead land, transferability of Tenny, — “betore the Transfer of 
Property Act—Implied sarrender—Notice to quit, if neoemsary, See 
Ejectment, sult for m 909 
House-trespass—Entry into a lodo: ona bona Aé dili.. P Indian 
Penal Code, Beo 448 - d -175 


» 
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Incumbrance—Proper service of notioe, Sea Beige Tenancy Aot, 

Beo. 187 ve vee 292 
Indian Arms Act, Se. 20 (f) —Posssssion ha pus without "oria c Pussies 
meaning of — Possession, temporary, if possession within the moaning of the Act, 

The mere possession of & gun isnot punishable under the provisions of seotion | 
19 (f) of the Indian Arms Act; it “is possession, contrary to the provisions of 
section 14 of the Act, that is punishable. 

The temporary possession of a gun is not the possession contemplated by 
section 14 of the Act. Prabhat Chandra Chowdhuri >. The Emperor 343 
The Indian Extradition Act, Se. 8.— Warrant issued by Politloal Agent, endoree- 

mont in—Jurlediotion af Aag litrato to release arrested person on bail, where no 
suok endorsement. : 

Where a person was arrested upon a warrant issued by a Political Agent under 
the Indian Extradition Act, and is placed before a Magistrate, and such Magistrate 
passed an order releasing him on bail and directing him to appear befote the Political - 
Agent on a certain date, although there was no endorsement on the watrant, giring 
the Magistrato power to pess such an order : 

Held, that in the absenoe of such an endorsement under section 8 of the 
Act, the Magistrate had no authority to pass suc? an order, e Raj Kumar 

Dutt» Tothal Sijo .. ^. an 
Indian High Court's Act, 1861, Ses Bavar dedans suibaeity to 

place TA 868 
Indian Penal Code, Sec. 89, 147—Right x piia P to hare rocowrse 

to ths publio axuthoritios— Person in possession of property —Ricting, 

There is no right of private defence where there is time to have “recourse to the 
publio authorities. 

Where both parties arm themselves for a fight to enforce their right or supposed 
right and deliberately engage in very large numbers in a pitched  batie, killing one 
man and wounding others, the questions as to who began the atteok and who were in 
possemion of the property, do not arise, 

The law does not delegate to any private individus] the functions of those public 
officers who are specially charged with the protection of life and property. 

No one has & right to assemble in large numbers and court an attack 
by an opposing party. In such a oase the right of private defence does not 
exist, Kabiruddin + King-Emperor sa tect GT us 859 
, Beo. 1944 —Orimixnal Procedure alias V of 1898), Sao, 108 

—Ovrnplaint—Sandtion—Eeamination of Oomplainant-—Local Goverament— Pre- 

sunption— Evidence Act (1 of 1878), Boo. 114—Privilege— Prfosodings of Oowrt 

qf Justico- Printing Presses and Newepapors Act (XXV of 1867), Soc. 7T—De- 

olaration by Printer—Tdability of Printer. . 

Section 196 of the Criminal Procedure Oode requires that no cage wnder section 
194A of the Indian Penal Code shall be taken cognizance of except upon complaint 
made with the authority of the Local Government, , Where the letter of authority did 
not specify the name of the accused but he was indicated from the first and his name 
was supplied ai the commencement of the Police Court proceedings, Acid it was a 
suficient compliance with the section. 

The person who signs thesietter of agthority is not the complainant and it is not 
necemary to take his examination under the law. The person who armed with the 
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Indian Penal Code,—{Conte.) 

authority makes the application to the Oourt for the apprehension of the accused is 
the complainant and his examination is to be taken. A Presidency Magistrate noed not 
at this stage administer an oath to the complainant nor reduce his complaint into 
. writing. 

The authority under soction 196 need not In the oase of ' Local Government’ be 
signed personally by the Lientenant-Goyernor, it is enough if it is signed by one of 
his accredited and Gaxetted Officers. 

It must be presumed that all official acts have been duly performed and section 
114 of the Evidence Act amply supplies all omissions in the method of communication 
of the sanctign to the prosecuting offloer and the Magistrate, where the sanctions as 
they originally stood contained a misdescription of the articles on which the prosecu- 
ton was based and this was rectified by a subsequent sanction filed in course of the 
trial, keld the petitioner was not prejudiced and the defect was cured by section 587 
* of the Oriminal Procedure Code. 

A newspaper was prosecuted for sedition, Ono article only was put in at the 
trial. The prosecution intended to rely upon other articles also in support of their 
case and had them translated and the translations supplied to the &ocused in that case, 
They were, however, never brought ufon the record in that case, Where these tran- 
slations rere reprinted by another newspaper, Aela that the republication was not of 
any proceedings af & Court of Justice and not, therefore, privileged. In & case like this, 
the Court shall look into the state of the country and Judge whether the republication 
was bonafide or not, 

The person who sabscribes to the declaration under the Printing Presses 
and Newspapers Act must be presumed under section 7 to be cognizant of 
all that he was printing and publishing and in the absence of any evidence 
to the contrary, hia ability in the matter cannot be guinsaid. Apurba 


. Krishna Bose v. Emperor ose - 49 
———————— Bo 148, 879, convictions undas Bècogniiaios to 
keep peace, where justifiable, See Criminal Procedure Code, Sec. 106 173 


, Secs. 178, 170, charges under—Refusing to take oath 
and answer questions—Misjoinder—Criminal Procedure Code, Seos. 384, 





587, See Oriminal Procedure Code, Boos. 294, 285, 480, 482, 587 E 63 
——— ———— ———, Bec, 188— Presidency  Magiatrate's power to try 
case of disobedience of his own order, See Orimingl Prooedure Code, 

* Beo. 487 iss one nb ic Se ome 70 


——, Sew. 196, 211, See Oriminal Procedure Code, Bec. 195 109 
LL ———— — *——, Bee, 211, prosecution under—False charge, laying 
of, before the polioe— Police report directing charge as false—Judiolal 
enquiry, order* direoting, by Maglstrate—-Prooedure, Ses Oriminal 

Procedure Code, Beo, 476 m " 871 
—————-_———, Beo. #11—Falae eon iiia Procedure 

Code, Secs. 198, 476—Sanction, requimtes of, Sas Sanction to prosecute 878 
deai, Ss, £17, 511— Atoms at choating— False. represon» 
tation to plaader—Damago or harm in wind, roputation—Complainant, 

position of. 
Where A falsely representing himself tobe a menfWer of the firm of B, which 
firm were clients of a pleader O, went to the pleader and instructed him to write 
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Indian Penal (ode,—(Oox4.) i 

a letter on behalf of B, cancelling a certain contract and where C, wrote the letter 
but instead of despatohing it to the addresses sent it to B's shop where the fraud was 
discovered : 

Held, the despatch of the letter would have caused injury to the pleader in 
mind and reputation, he would certainly have been likely to lose reputation, and 
perhaps business, if it appeared that he had been negligent and had been readily 
deoel ved. 

Held, therefore, that A was rightly convicted of attempt at cheating. 

The prosecutor in all Orlminal oases is really the Crown; the complain- 
ant merely seta the machinery of the Court in motion, In a case, of 
cheating, itis not necessary that the complainant should have been the ° 
person deceived, Mahadeo Lal v. King Emperor m axe 875 
, Boo. 447—Claim of right, 

Where the NE acts on a belief of his own right, he cannot fe held 
guilty of criminal trespass. Jurakhan Singh #. King Emperor Si 238 
, Bee. 448— Criminal Procedure Dodo ( Aot V of 1808), Boo. 588— 

prom a bonafides claim noi criminal house-trespass— Restoration 

of articles, not identified, and where no conviction fd theft, illegal- Where 
criminal hoxss-trespass is not attended by criminal force, restoration of oko ts 
complainant s possession tHogal, 

Where in the absence of the complainant, certain persons took possession of her 
house and established there a boy, alleged to bó the adopted son of the 
complainant's father, and the complainant thereafter lodged a complaint of criminal 
houm-trospass and theft, and the Deputy Magistrate oonvioted the acoused of 
criminal honse-trespass, bat not of theft, holding that the articles taken away could 
not be satisfactorily identifled, and although the accused claimed the articles as 
their own, ordered to make over the antioles as well as possession of the house to 
the complainant: : 

` Held—That the case is one, not of oriminal but of olvil trespass; that the 
Deputy Magistrate should not have ordered the atiales to be delivered to the 
complainant : and further that the provisions of Sec, 523, Oriminal Proce- _ 
dure Code, do not warrant the passing of an order delivering possdssion of 
the house to the complainant because the accused were not convicted of any ^ ` 
offence attended by Criminal force. Saita Biswal v. DoohhiBtri ° — .. 175 
Indian Registration Act, sections 17, 231, 49— Altorwmey, power f, to oroat a 

~ oharga ontamovable property. 

Where a power ofa attorney was executed by A in tavour of B to'ensble B to 
recover the rents and profits ofthe properties of which A was the ~ administrator, 
1n order to pay off an amount advanoed by B to A as such administrator : 

Held, that inasmuch as the document was entered in Book IV instead ; 
of Book T, it was not registered according to the provisions ofthe Registra- , 
tion Act, and therefore could not affect immovable property. Srimati 

















- Indra Bibi v. Jain Sirdar Ahiri — . 148 
Injustioe—Oourt of justoe—OCourts acts do pverditiii at tha insanis of 
party against whom relief sought, See Limitation Act, Bea 14 eS 30 5 


Insolvency proceeding—Meperto order, setting aside of, See Civil Prooe- 
dure Code, Soce, 108, 850, 638 A " ax e 368 


. 


& 
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Intention—Mortgage lien kept alive, Sae Mortgagee-purchaser, rights of ... . 1 
to determine tenancy —Joint landlords— Transfer of Property Act, , 
Bec. 111, Ses Ejeotment, suit for... 188 


Interost—Dete fixed for payment—Realization, "Boe Teres upon- a - -- 
mortguge sis tw A 288 
———,, rate of —Otvil Prosedure Code, Bec. 211, &e atest doia ns 197 
Interpretation, principle of, in case of gift to Hindu widow—" Malik," 
affect of, See Hindu Law ee - ese IRL 


Interrogatory, /siwre te answer—Ciril Procedure Cose, Seo. 186, soope of—Dlsore- 
tion—Dafenos when to be struck off. 
ection 185 of the Code of Civil Procedure is based upon Order 81, Bole 31 of 
the Supreme Courts in England. Jt renders the defendant liable to have his defenoe 
struck out upon failure to answer as interrogmtory. It does not make it obligatory 
. upon the Cogrt te strike out the defence under all ciroumstances whatever, 
If there {s obstinacy or contumacy on the part of the defendants ora 
wilful attempt to disregard the order of the Court, an order under section 180 
of the Ofyil Procedure Code is appropriate. Banshi Singh », Palit 
. Bingh x 395 
Irregularity—Appotn&ment of guardian ad litem other than the cartifica ted 
guardian—Decres and sale if vitiated, Ses Olivi] Procedure Code. 


Seo. 448 P s. F70 
Joint family, member of, Shan can boy- Furios Act, Seo. pine 
for partition, Sse Civil Procedure Code, Beo, 831 - m 98 


Joint Hindu family, members of, rent dus to—Co-owners, iwit by some of, maintain 


ability ef — Addition of parties after limitation period —Olaim joint and indirisiblo— 
Limitation Aot, Seo. 29. R 
When rentis due to the members ofa joint Hindu family, it is not open to the 
karta alone to maintain a sult for rent without joining the other members either as 
plaintiffs or as defendants, except when the tenant has dealt with such hearty as sole 
landlord. 
When the co-owner landlords were not unwilling to join as co-plaintifis 
"but did so with the utmost readiness as soon as objection was taken by 
the tenant defendants, they should have been joined as plaintiffs in the 
first instance andif they are brought on the record after the expiry of the 
period of limitation. thelr claim is barred by limitation and the entire claim 
is barred.as the claim was joint and indivisible. Wir eel Hossein 
" : t. Gopi Narayan a 7 251 
——— Hindu Law, Mitalshara—Oo-parcensr when joint aWexating— 
Mortgages, rght'of— Partition — atop pal, 
Daring the subsistence of oo-paroenership, a co-parcener in a joint Hindu fmmily 
governed by the Mitakshara Law cannot‘alienate his own share of the family property. 
On the severance of the family by the decree in a partition suit, the mortgage 
which was in the nature of an inchoete right became perfected as regards the share 
of the mortgagor. 
Bemble : The oo-parceners A and B who purchased. the interest of | 
another co-parcener C under the money decrees obtainedin a partition suit 
with full knowledge of the mortgage in favour of the plaintiff by C are 
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Joint Hindu family—(ondy 
estopped from contesting the right the plaintiff had, Parsidh Narain 
Singh ©. Janki Singh .. i s mire 
Mortgage, suit to enforoe—Ldability of membms, 
personal or otherwise, Ses Hindu law—Mitekehars s TP 196 
Joint family debt, nature of, if to dppear on the face of the bond, See 
Suooession Certificate Act, Beo, 4 .. 658 


Joint Landlords—Deuial of relation by beh creaky how can lis 
put an end to— Transfer of Property Aot, Bec. 111— Intention to deter- 
mine, See Ejectment, suit for tee os 483 
Jote and Khamar lands—Mesne profits, aswonrment principle ot 
Deoree-holder not a cultivator—Deduotion to be made in caseot Khamar . 


lands, See Mens profits .. 197 
Judgment, if vold—Oonsent of ptis to yurisilotion-— Waiver Or &6- 

quiescence, See Jurisdiction Seis a Web d uu os 159 - 
Judge's opinion on evidence, See Misdirection a ages 246 
—— opinion on facta—Jury sole Judge of tad fios Olargo to Jury Mi 599 


Judge of Court of Small Causes, if means and includes Munsiffs and Judi- 
cial Officers vested with Small Cause Cour? power, See Rrovincial Small 


Osuse Court Act, Bch. I clause 8 .., af 407 
Judgments not interparte, admissibility of, Soe Evidence nes Bocs, 18, 

65, 66(2)  . os - T 90 
Judgment, admission in the, when a party can question, Ses Admimion ne 414 
————-—,, written when the Judge ceased to exercise jurisdiction in the 

` place, if abd, Sas Ovi Procedure Code, Seo, 199 PEE Se 686 


——, supplament to— Eeplanation of Magisirais, 

A Magistrate cannot supplement his judgment by his explanation to the superior 
Oourt, If there are no material findings in the judgment, the defect oanndt be cured 
by the Magistrate's explanation. Jurakhan Singh e. King Emperor `.. 388 
Judicial Prooeodings— Registration, See Registration Act, Beo, 17 Se. 498 
Jungle and hilly lands— Prerenption — Postesrion, suficioncy and affocticoncss qf. 

In respeot of jungle and hilly lands possession must be presumed to be with the 
rightfal owner, . 

The character and value of the property, the snitable and natural mode of 
umng it, the course af conduct.which the proprietor might reasonably be expected to 
follow with a due regard to his own interesta,—all these matters greatly varying, under 
various conditions, are to be taken into aooount in determining the sufficiency and 
effectiveness of possession. Mirza Shamsher Bahadur +, Kunj Behari 

Ial - 414 
Jurisdiction of Magistrate to release arrested person on bail, is no 
endorsement on warrant iuued by Politioal cM Indian 





Extradition Act, Beo, 8 is . mn 
——À —— ——— of Civil Oourt—Asseasment, leghlity of, may be pac 

Prinoiple of assessment, Svs Bengal Municipal Act, Secs, 85, 87(a), 

92,118, 114, 116 " "m n — o -« 881 


, of subordinate Maglstrato— Tranafer of & case to mb 
ordinate. Magistrato—Dismisal of oase against one aocused—Issue 
of summons by the”$ubordinate Magistrate against other, See 
Oriminal Prooedure Code, Beo, 193- s " m 240 
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Jurisdiction. stral Procinoes Rent Lew (Ao IX of 1883), section. 43—Oeniral 
Provinces Aa of 1898, sootions 45 clase e, 47—Ooowpancy holding, traasfor of 
part ef. 

When statutory rights and Habilities have been created and jurisdiction has been 
conferred upon a special Court for the investigation of matters, which may possibly 
be in controversy, such jurisdiction is exctusive ‘and cannot concurrently be exercised 
by the ordfnary Court. 

When a transfer of ocoupancy holding was effected without the consent of the 
landlord at a time when the rent law in force was Aot IX of 1888, as amended by 
Aot XVII of 1889, the Civil Courts hare jurisdiction to entertain a suit for ejestment. 
But it ts otheryrise after the passing of the Oentral Povinoes Tenancy Act of 1898. 

The change made in the Jaw in this respect in 1898 is not of pene 
only; it affecta substantive righta. 

Bectlon i cf this Tenanoy Ant of ned relie 0 antent of ltem Rildings 
‘and not of & portión only. Bo long as the original tenancy subeista, the land- 
lord has no right to reenter and oust the persons, who are in the land by 
license from the tenant, Yoharam Singh v. Nilmony Bahida s 499 
—— —— —- local, consent oaan confer, may be raised. in appeal — Coda qf Chu 

Precedurs (dæ XIV of 1888), 800118 A, 17, 57,—Precedure, when Courts jurisdio- 

tion È dowt/ul —Pisint, return of, when prepor. 

Ha Oourt of appeal decides that the original- Court had no jurisdiczion to 
entertain the sult, the right course to adopt is to return the plaint for presentation to 
the proper Oourt. 

Consent of parties cannot, confer jurisdiction upon a Court, where it has not’ 
inherent jarisdictfon over the subject matter of the litigation, and the judgment 
of a Oourt which lacks this esential jurisdiction, is totally void and this would not 
be cured by waiver or acquiescence, 

Where, however, the defect is not apparent on the face of the proceedings, 
where specially the question af jurisdiction depends upon fact, the existence of 
which is alleged by one of the parties in the Oourt of first instance and not contro- 
verted by the other, it is not obligatory upon a superior Oourt to enter into the 
question, specially where, in order to adjudicate upon the question satisfactorily, a 
farther investigation of the facts would be essential. 

If the want of jurisdiction appeared on the face of the pleadings or the admis- 
sion of the parties or upon the evidence, the question could not only be raised in 
appeal for the first time, but it would be the duty of the Oourt to entertain it. 

When an objection as to jurisdiction is taken for the first time before 
the appellate Ooort, and it becomes at least one upon which there isa 
reasonable‘ground for uncertainty, the Court should proceed under sub- 
section 3 of section 16 A of the Olvil Procedure Code and refuse to allow 
the objection to be taken atthe appellate: stage. Abdulullah Sarkar 


; " + - v, Asraf Ali Mandal — .. 1562 
—— ————— Removal of nulmanoe—Mgisirate, power d i go Into 

question of Civil right, See Oriminal Procedure Code, Seo. 183 zh 188 
Khas possession, suit for, by landlord against right and the purchase—- 

Permis ve possession of homestead land, See Occupancy holding 5s 508 


Land Aoquisition Act —Fukery mca isto be aoquirsd — Reference, 
bad — Court, duty of. 
fee nen id viia ia ecg E GS Decius n 
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Land Acquisition Act,—( Contd.) 
What is to be acquired in every case under the Act is the aggregate of rights in 
the Jand, and not merely some subsidiary right as fishery right. i 
It is the duty of the Oivil Court to set aside proceedings of, and a reference by, 
the Collector, which are bad, being contrary to the provisions of tho Aot. 
Raja Shyam Chandra Mardraj Harichandan Raj Narain Das r. 
The Secretary of State for India in Council T: 445 
Landlord—Mortgages of a non-transferable holding auction-purchaser, a 
trespasser—BSuit far ejectment —Non-oocupenay tenant not a necessary 
party, Sae Abandonment ` d 72 
—————, re-entry, when oan be effected, Ses Jurisdiction, wisi exolgsive 400 
—, re-entry by—Effect of not following the procedure laid down in > 
Bec. 87 of the Bengal Tenancy Act, Sa Abandonment - i 7$ 
; Irespasser—BSuitfor ejectment— Tenant not in occupation not 
a necessary party, Sae Abandonment EX MEME DUE, KEN 
, toko is— Assignao of land as well as arrears of rert. ° 
The person to whom the land, the rent for which is claimed, as also the 
arrears of rent are transfered is an assignee of the whole interest of the 
landlord and isa ‘landlord’ within the Bé&ngal Tenansy Act. Sashi 
Kumar Mirbahar* Site Nath Banerji... «f 425 
and tenant—(-sherer landlordé—Swit for entire rexi— +- 
sharers made dafendaxtt — Maintainabilily of rwt. 
A co-sharer landlord is entitled to maintain a suit for the entire rent, if 


" hig co-shürer are on their refusal to join as plaintiffs, made defendants in 


the suit. Bashi Kumar Mirbahar +. Sita Nath Banerji .. ° xs 425 

, denial of relation and setting up third party as 

landlord in a previous rent suit by some of the landlords, See Eject- 

ment, suit for ET 438 
——, denial of ralatin—WWaiter— Plea of lipia by third 

person, of rexwuctation of relation—Soction 111 of Transfer af Property Act.— 





Oxus, 
Where, after the denial of his title by the tenant, the landlord reoeived rent, he 
can not rely upon the denial as a ground of forfeiture, . 


It is not a renunciation of his character as lessee under the lease when sticking 
to his character as lessee he said that inasmuch. gs he could not geg possesion of some 
lend withtn the lease in respect of which he set up the right of a third person and os 
be could get no satisfaction from his lessor, he had to make the best terms he could 
with the third person in order to prevent him from turning him ogt of the land. 

Where after the execution of the Aebanema, the basis of the plaintiffs’ title, the 
grantors of tho Aebesama executed leases in favor of the defendants, the fact that the 
defendants paid rent to the plaintiffs does not make the plaintiffs the defendants’ 
lessors. . ¢ i 

Itis upon the plaintiffs to make out that the lessee has renounced his character 
as such by setting up & title in third person or by elsiming title tn himself, 

Sowble.—Section 111 of the Transfer of Property Act deals with the whole lease 
of the immovable property comprised therein and not with a part or molety of it, 
The section has ng application where there is no renunciation by one of the two. 
leasees. - . ° 

Quasre.— Whether -or not the institution of the suit itmelf to evict the. . _ 
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` Landlord and tenant,—(Oonts.) 
tepant is an act by the lessor showing his intention to dotermine the 
lease or whether there must be act done by him showing such intention prior 


to the institution of the sult, Farman Bibi», Tasha Haddal Hossein 648 
_— Evidence—Proprietary, right, See Decree against 
landlord - d ar - too eL 884 


——— ——— —— Non-transferable holding— Tenant remaining in 
occupation as vendee's under-ralyat—Refusal to pay rent—Aseertion of 

right to transfer, Ses Bengal Tenancy Aot, Sec. 87 ES € - 18 

——  ——  Non-realisatws of rent, affeot of. 

When the pelation of landlord and tenant exista between two persons in 
respect of any property, the 'mere non-payment óf rent, though for many 
years, is not sufficient to show that the relationship of landlord and tenant 
has cessed. Raxpeshiar Koer sias Dulpin Baheba r. Gobardhar 
a .’ Lal T abe 208 
Landlord parting with his interest ator the socrwal of ront, if has a Kr 

ohargo— Decros, charactor of —Puiwi Regulation (VIII of 1819), 800.13, oi. (4)— 

Durputvidar s lien, if suporier to landlord's oharge--Bengal Tenancy Aot (VIII 

of 1885), 860,165. * 

There f$ nothing in the law which disentitles a landlord to a first charge, because 
after the accrual of the rents he sued for, he parted with his interest in the zemindan. 

The character ot the decree a suitor obtains depends on the nature of the claim, 
eee Oe ee eee CEN 
which may have taken place subsequent to the accrual of his right to sue, 

- A dur puiuidar. in posseamon of sisi under section 18 ol, (4) of the Putni Regula- 
tion has only & lien, not a first charge, on the putat. 

A landlord, who, though after the aocrual of the rent sned for, parted 
with his interest in the zemindari, has a priority over a person having a lien 
under section 13, cl. (4) of the Putni Regulation and oan under seċtion 165 
of the Bengal Tenanay Aot sell it free of all enoumbranoes Maharaj B 

Bahadur Singh r. A. H. Forbes 652 
Land Registration Act—Aotion of revemua authorities wader it—Conpetensy of Ciel 
* Court to direct such action, 

Where the suit was really to obtain an order from a Givil Oourt which would 
bring about a reomnsideration of the order passed by the revenue authorities under 
the Land Registration Aot (VII of 1876, B. O.) in regard to the registration of the 
mame of the plaintiff, as oo-trustee, with that of another, the High Court dismissed 
the suit, boldíng that*Otvil Court was not competent to direct the action of the 
revenue authorities under that Act : 

Hold, that the view taken by the High Oourt as to the soope of the suit 
and its non-majntainability, was well founded. Chhattrapat Siogh 

t Dugar v. Maharaj Bahadur Singh one "805 
Lessee, holding over after expiry of lease—No arangon- Limitation 
Act Soh, II Art, 189-—Adyerse possession—Time when begins to ran, ~~ 
See Lessor and lessee ee 615 
. Lessor and lesseo— Adverse Wise donare of reif, U droaiit adcer,n 
gomession — Leesoo holding over— Limitation do (X V qiiJST7), Soh, II, Art. 130. 
‘Where a lenses enters into possession under a lease, he cannot aoquire any title by 
advers possession against his lessor pending ‘theterm of the lease unless he distinctly - 


. 
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Lessor and lesseo,—{ Contd.) 
asserts such a title to his knowledge and gives him notioe that he asserted such 4 
title, : ] ` E ME 
A failure to pay rent to the lessor during the period of the lease does not alone 
operate to create in favour of the leases a title by adverse possession. 

If a leawee holds over after the expiry of the lease and i? no subsequent 
arrangement is arrived at between him and [ils lessor by which a new ten- 
ancy is created, time begins to run under article 189, Boh. IL of the Limita- 
Hon Act, against the leor from the date of the expiry of the lease. Madan 

Mohan Gossain r. Kumar Rameswar Malia - 615 

Grantor of Asbanama executing lease—Leases paying rent 
to grantee of Aebanama, if creates the relation of landlord and tenant; t 


Seo Landlord and tenant, denial of relation... 648 
Letters Patent, 1965, ol. 12—Registrar, power of, to grant learo-—Objootion 
— Waiver, Se High Court, Letters Patent, ol. 19 i lon 44r 
Liability —Witnom—Mortgage-bond—8on of the mortgagor, Sse Signathre 195 
Lioense, mle without—Contravention of condition of Hoense— Master and 
. servant, See Bengal Excise Aot, Secs. 58, 59, 61 377 
Lien, crestica of, under Seo, 18 ol. (4) af Pufni Regulatien condition ne- 
ocesary—Statutory Hen, Bes Potni Regulation Beo. 18 ol (4) d 604 


——-, suit to declare, created by Sec. 18 oL (4) of Patni Regulation, if 
necessary—Plea set up as a reply to a claim for rent, See Putni Regula- 


tion, Bec. 18 ol. (4) -— tee m 604 
——, of under-tenure-holder, when PEIEE Rie if necessary, for 
declaration, See Puta! Regulation, Seo. 18 ol (4) =$ 604 


Limitation imposed by will, effect of—Hindu widow—Life interest 
—Absolute gift— Power of alienation by gift or sale— Gift over, See 
Will, construction of ... - Mo 

——— —, 0 admission, PENE PEPENE - Baal Truy debs A. 184 Saw. 1 
— Admission of lao — Admitted facts of the oase. 

The question of limitation, raised in the written statement but abandoned in the 
Court of first instance, is a clear question of law, and it could be raised in the 
Court appeal. M 

Under section 184, sub-seetion (1) of the Bangal Tenancy Act, it is obligatory upon 
the Court to dismiss the sult on the ground of limitation, although limitation has 
not been pleaded, š 

Refusal bya counsel or pleader to urgea question of law isa meme 
admission of law which is not binding upon the party, and the*party mqy 
raise the question in appeal although not raised in tHe lower Court, 
specially where the question of limitation obviously arises upon the 
admitted facts of the case. Abdulullah Sarkar v. Asraf Ali Mandal 152 
—— -—— —- Mortgage, suit to enforce—Ligbility of members, pesonal or + 


otherwise, See Hindu Law—Mitakshara Cos 196 
m ———, power of Magistrate to go into question of — Jurisdiotlon, Se , 
Criminal Procedure Code, Bec, 188 188 


Possemion, swit Wir Merigag ok porohasir orkai Porabi Aria from 
whiok limitation ruxs— Third person in actual possession— Owster. 
In execution of à mortgage deoroe the mortgagees purchased the property under mort- 
gage on the Tth October 1888 and took ferma! possession of it on the 17th February 1890 





f 


. 
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Limitation,—(Contd.) 
The plaintiff whe bought the property from the aüction-purchagar brought a sult 
for possession on the 20th December 1901 against the mortgagor and his vendees, 
who were not parties to the mortgage suit, 
Held, that the suit was barred by limitation as the causé of actlon accrued when 
the mortgage security, ceased on the 7th October 1888, 
In the case of a third person who had already purchased the property 
and obtained actual possession, delivery of possession as against the judgment- 
debtor alone, cannot amount to &n ouster ofthe person in poesemsion, 
Ramjan Mahomed ». Chunder Mohan Aditya e 640 
Hint sulte—Fasles year—Rent due on the last day of Bhadra, 
‘Ses Bengal Tenancy Aot, Sch, III art. 3 (b) s 106 
, when begins to run—Deoree modifying original “decree on 
appeal—Olpll Procedure Oode, Scc. 280, Sae Exeontion of deoree 805 
: Boos. 7, B— Minority of ona of seroral decres-holdsr:— Restenrion af tle, 
Where one of several decree holders is a minor, he oan get an extension of 
time after the cessation of his disability and he may apply for execu- 


. 








ton of the whole decree, Sheikh Jamir +. Srimati Lal Bibi s 808 
—— , Boh. II arta, 89, 116, 182—Prinoipal and agent—Contraot 

of service m writing and registered, Sae Acoounta, suit for t 270 
—, Beh, II arta 91, l44—Buit by real owner against 

benamidar—Unneoess&ry to set aside, See Benami conveyance aes 538 


—— —  — —, Boh, II arts, 188, 142—Chota Nagpore Landlord and 
Tenant Prosedure Act, Beo, 87— Deinal of tenants title by landlord, 
Ses Buit to recover tenure zr 560 
——— Sch, II art, 180-—Lewee holding over sitter ea heen 
lease-—No arrangement—Adverse possemsion—Time when begins to 





run, Sea Lessor and lessee - vas we 618 
£L —, Bes. 14—Exclasion of time—Non-mention of laus o . 
* — extension in the plaint, not fatal, Ses Suit to recover tenure ~ 560 


y sotion 1& — Period during which right to sus is UEM. ‘whether 





. allowable. 

Aa Mens veu iiio d ah eet co-defendants in a suit, One of them got Judgment 
in his favottr, which however was reversed on appeal Then the unsuccessful respon- 
dent filed a suit against the suoceestul appellant: 

"Held, that the plaintiff is entitled to deduct the period during which there was a 
judgment of the lower Oourt in his favour, 

Courtf of justice ought to relieve parties against that injustice occasioned 
by its own acts or oversights at the instance of the party, against whom the 
relief is sought. -Lakhan Chandra Sen v. Madhu Sudan Sen jid 59 
———— ———., Bec, Si— Addition of parties after Nmitatlon—Rent 

due to members of jomt Hindu 4amily—BSuit by some of tha co 

owners maintainability of—Olaim joint and indivisible, Sas Joint 

Hindo family i its ‘bs vee ‘as 251 
Limited {nterost—Adverse possession. — ae 

The possession of a limited interest in immovable property may be just as. 
much adverse for the purpose of passing a suit for the determination of that 
Amited interest, as adverse possesion of & complete interest in the property 
operates to bar a suit forthe whole propertf : but such adverse possession 


* 
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Limited interest,—(Cox4.) 
of a limited interest though & good plea to asultfor ejeotment, is, good 
only to the extent of that Interest ; the nature and effeot of possession mast 
depend upon the nature and extent of the rights asserted by the overt con- 
duct or express declaration of the pepson relying on ít, there can be no" 
acquisition by adverse possession of an absolute title, when nothing buts 
limited interest has been asserted. Icharam Singh v». Nilmony Bahida 
Lispendens, doctrine of, when applies, Sss Mortgugee-purchaser, rights of ;.. 
_ Mortgage suit— Decree sisi—Deares for sale, See Mortgagee- 
purchaser, rights of m 
Purchaser of share o EERTE Sec. 13 of “hot XL of 
1850 when affected, Sæ Mortgagee-purchaser, rights of 
Local Government—OCriminal Procedure Code, Beo. 196—Authority Seo 
is to sign, Sas Indian Penal Code, Beo. 1244 ees 
Magistrate, transfér of—Transfer of case—Trial de nova, See Orimttah i 
Procedure Code, Beos. 850,528 
Mahomedan Law— Validity of ri Marca mont Bid tak i to be — 
Where the question was whether & certain, deed of gift made by a 
deceased Mahomedan donor in favour of his son was invalid Hy reason of the 5 
Mahomedan Law of murs-wl-moxt relating to gifts made in death-illness, and 
the Courts tn India concurred in finding in favour of the donee and applied 
the test which was treated as decisive on this point, “ was the deed of gift 
executed by the donee under apprehension of death,” their Lordships held 
that the test, which appeared to be the right question, was essentially one of 
fact, and upheld the concurrent findings of the lower Courts in favour of the 
donee. Fatima Bibi v. Sheikh Ahmed Buksh . one 
Maintenanoe deed, constriction of, fio Teed: oonbtrnotion ed 
grant--Life grant—Presumption, rebuttable, Ses Sand, 
construction of s 
cost Murünias deed, construction of, ‘Seo Redemption T 
Makaraci, grant of, Bos Sanad, construction of Pa see 
** Malik " effect of the word—Testamentary gift of immovable property to 
a Hindu widow—Interpretation in such a case, principle of, See Hindu ` 
.law sve 





ase 





ase 
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499 


Presumption of is existence arising from oo-habitation with habit and 


repute —CoMlitions procodoxt to its application. i 

Before applying the general presumption of marriage arising,from eo^ 
habitation with habit and repute, it is necessary to make sare that there 
are the conditions necemary for its existence, vis, first, there must be 
soms body of neighbours, many or few, or some sort of public, large or 
small, befare repnte can arise, and second, the habit and repute; which 
alone is effectixe, is habit and repute of that Dertioular status, which in the 
country, in question, is lawful marriage. Ma Wun Div. Ma Kin bs 
Kama NE and mortgagee, See Transfer of 

Property Act, Beo, 83 a 


-Master and Servant—Ganja being in Domi ot— Sale without Moense 


~-Oontravention of cofffition of Heense, See Bengal Exise Act, Boos. 
68,661 ow m 


113 


$74 
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Matter directly and substantially in isste—Declaration that the appraise- 
ment made by the Collector under Seo, 60 of thé Bengal Tenancy Act 

' was invalid—Trial of issue in subsequent suit whether the rent of the 
holding is payable entirely in cash or partly in ogah and partly in kind, 


if barred, See Civil Procedure Code, Beo. 13 — ... ni s Tr 
Mourasidar—Dar-mosrasi—Dur-mowraridar wokereri, what wu ooxxotas — Hight of 
onlancement—Contract of tenancy. 


The word mewrasidar does not convey the idea of a right to fixity of rent ; 
&xrmaurati moherari implies fixity of rent. 

The right of enhancement is not an incident of every contrast of ten- 
ang. . Patis. Ohunder Chattopadhya v. Rai Jatindra Nath Chow- 

dhury - 284' 
Modis oonsludendi, possibility of, being the same in other actions, gives 
the Oourt no power to pronounce upon them—Suit for posession 
Failure af cpuse of action, Ses Practios tt 
Meme profits, application to deornbe — Dümüial jor def euli — Fresh applicsiten— 
A Liwitatiox—Btribng off ard dismissal of, application, difference betweon— 

Decree, sxecxtion of, application for, 

Applioatiohs to determine mesne profits are treated as applications for execution 
of the decree and the strifing off of such oases does not finally decide them or prevent 
the decree-holder from making & further application for the determination of means 
profits, 

There is no substantial distinction between an order striking off an 

application snd ane dismissing it for default, eee 
. +. Bakhi Chand - ses 801 
Asssssmont, principle of—Jots and Khamar lands—Doocrss-holdsr not 

a cultivator— Deductions to be made in oam of hAamar lands—Inierost, rato of— 

Ciel Proosdurs Coda (Ax XIV of 1888), Seo. 811, 

In the amesmmont of meme profits, two different principles are adopted, ons 
apploable to the oase of the rent-paying lands or jots lands, and the other applicable 
of the kanar lands. 

The decree-holder, though not himself a cultivator is to be regarded as the poten- 
‘tial, and therefore the actual cultivator of the specific plots which were cultivated by 
the judgment-debtors from whom he succeeded in obtaining possession, The oocupa- 
tion of khamar lands in the direct cultivation of the maliks very nearly approximates. 
to the occupation of raiyati lands held by ordinary onitivators 

The deduction to be made from the value of the produce of the khamar lands on 
acoount gf the risk and supervision of the cultivation carried on by persons in the 
position of the decree-holder in addition to the ordinary costs of cultivation, may 
be calculated at half, the usual rate on account of collection charges allowed in the 
case of rent-payihg or jots lands, Five per cent. ori the value of the actual produce of 
the khamar landa! is a sufficient allowance to meet the costs of supervision and any 
other incidental charges, — ' 

A claim for megne voca lids interest on such mesne profits Inter- 
eet as forming a patt of the meme profits or damages cannot be allowed for 
any period subsequent to that limited by section 211 of the Civil Procedure 
Code, and in the exercise of & proper discretion, the higher rate of 13 pee 
cent, should continue till the obtaining of possession Py“ the decree-holder : 
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Meme profits,—(Conid.) 

and thereafter at tho usual Court rate. I]jatulla Bhuyan *. Chandra. . 
Mohzn Banerjee as 197 

— —— — — Debntter property, liability of, See Shebait, deir igalt., 8M 


————, dores for —Satisfaction—Apportionment— Contribution, 

‘When s decree for meme profits was satisfied by some out of the entire body of- 
persons Hable thereunder by payments msde from time to time, and a question arose 
as to the prindple which would regulate contribution amongst the parties themselves : 

Heid, that the correct principle was to allow interest on the sums paid from. 
the date of payment, and then to apportion rateably the whole sum orediting interest 
on each amount paid in favour of the party on whose behalf it was paid, from the 
date of payment until the final satisfaction of the decree for mesne profits, 

~ Judgment of the Judicial Commtttee in Jotiadra Mohan Lahiri v. Guru — * 
Prosano Lari explained, Guru Prasanna Lahiri v. Jotiàdra 


Mohun Lahiri et 454 
Ninor—Acoount— Principal and ‘agent—Advances made by agent Benet . 
of minor—Applioation of advances, Ses Equity . * c ud 


Misdescription of articles on which the prosecution is E 
tion—Rvidenoe Aot, Sec. 114 of the —Oriminal Procedure Code. Bec. | 
587, Ses Indian Penal Code, Sec, 134A * us . Pes 49, 

Misdirection—Sessions trial— Charge io Jury—Statements of witnesses —Uriminal 

Procedure Code (Act V of 1898) Seo, 104 — Propristy—Judge's apinion on, 

oridenos. 

In a trial by jury, the Judge ought to tell the jury that the evidence of witnemes 
taken under section 164 of tbe Oriminal Procedure Code must be accepted with a 
great deal of caution. He ought to point out that itis not always proper for the 
police officer to get such statements recorded for the purpose of pinning the witnesses 
down to some statement, specially at & time when they are not entirely free from 
police influence, 

‘It is misdirection for the Judge to s&y that he sees no reasons to disbeHeve a 
partionlar witness. He ought to leave the question of belioving or disbelieving to the 
Jury." 

In placing a suggestion made by the Crown prosecutor witbout any evi. . 
dence to support it, before the jury, the Judge ought to point outthat there is . 
no evidence to suppott the suggestion. Kali Singh r. King Emperor - 248. 
Misjoinder—Refusing to take oath and answer questions—Ohargeg under 

Beos 178, 170, Indian Penal Code—Criminal Procedure Code, Beos . 
A KUNA T n; e 68 
Mortgage Judgment on—Dott when esxinguishes, z 

The mere fact that a judgment hes been obtained ons imus does | 
not extinguish the debt, and the mortgage continues as a lien til it ty stis- 
fled or the judgment ia barred by the Statue of Limitations, "Bhawani 
. Koer v. Mathura Prasad m wi. e Ux eg MP. 
of non-ceintent property— Bieeowtbry agresment. —. 

A mortgage of non-existent property, though inoperative as & oonvey- 
ance, is operative as an executory agreement, which attaches to the property, 
the moment it is acquired and in equity transfers the beneficial interest to : 
LION ATI by the mortgagor to confirm the.. 





D 
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Mir and when kept alive—Intentlon, -Seé Mortgagee-purchaser, . I 
t ste B ae . | 








of non-traneferablo holding, effect of—Landlord- Mortgage, 
Bos Abandonment vee e 72 
Reoessary formalities vastas Martes not oonverted Into 
charge, Ss Transfer of Property Act, Beos, 58, 59, 100 — ... 403 
, sult to enforce—Jotnt Hindu tantly —Liability of minber, 
personal or otherwise—Limitation, See Hindu Law —Mitakshara T 196 
Mortgagee of non-transferable oe auction-purchaser—Landlord, See 
Abandonment - aaa e - 72 





auction- I ia suit against judgment-debtor only—Vendees 
of judgment-debtor who were not parties to suit in actual possession-— 

, Delivery of possession against judgment-debtor only—Period from .. 
which Imitation runs See Limitation os a 640, . 
of a share of oo-peroener when joint—Mortgagor's right after 

partitio Purchaser of oo-percener’s share in execution of money 

decree in partition sult, with knowledge of mortgage, if bound, See 

Joint Hindu family $e dsi e " 814 
—, Hght of, co-percener's share, when joint, after partition. 
Purchaser of co-perdiner's share fn execution of money decree in parti- 
tion salt, with a of mortgage, if bound, Se Joint Hindu 





family oe = is - 644 
Mortgage doceo Dese divi Se ot ne ja ahaa ep Ses 
Execution of mortgage decree... one oe 101 


—— MÀ — P$ Feeeution— Power of ewoonting Cowt—Transfor of Property 
Act (IV of 1882), See. 88—Adfustment—Hugquiry into—Cicil Procedures Code 
(Aot XIV ef 1882), Seca. 944, 258. 

The powers of the Court which is called upon to execute a mortgage decree are 
not confined within the four corners of the rules framed under section 104 of the 
Transfer of Property Aot. 

1f an adjustment is pleaded, it raises a question relating to the execution or stis 
faction, partial or otherwise, of the decree and the Court must enquire and determine 
how much is due and realisable under the decree at the time execution is soughr, — 


The mórtgagor may redeem at any time after the passing of the decree under 
section 89 of the Act before the actual sale and the Court has jurisdiction to investigate 
whether the decree has or has not been adjusted wholly or in part, 


Quaere: Whether section 258 of the Civil Procedure Oode being not 
mentioned in-the Rules framed by the High Court, applies to proceedings in 
execution of a mortgage decree. Harish Chandra Mandal v. Jaga-. . 

bandhu Dutt" V. - G e 581 
Mortgage deod, construction of—Oomgound fnterest—Maintenanoe oost— 

Enhanced Government Revenue—Arrears of rent—Hent, statute- 

barred or otherwise— Previous suit for possession — A ocount filed therein 

—BHetoppel— Recovery of costa thereof, Sae Redemption  ... oo 215 
Mortgage lien—When kept alive in oquity—Fraod—Wrong, Sos Mortgages DP 
` purchaser, rights of = =, eh e "oa ate mm, A 1 
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Mortgages purchaser, rights of, to fall bach upon morigage—Morigago, Vf. and 
when kort alire— Equity— Lispeudons, doctrine of, when applica —À. purchaser 
of a share of an iato wader so. 13 of Ao XI of 1859 when affooted by lir 
pendens. : 
Although s security is extinguished upon fhe actual sale of the mortgaged 

properties and distribution of the preooeds, yet,a mortgages, who has purchased 

at a sale in execution of a decree upon his mortgage, is entitled to rely upon his 
mortgage as a shield against a subsequent encumbrancer. 

The question whether a mortgage which has been satisfled isto be construed as 
extinguished or kept alive for the benefit of the person who makes the payment, is 
simply & question of intention to be determined with reference to the surrounding- 
circumstances as they exist at the time when the morigage is dischargdi. Although 
ordinarily, when the interests of the mortgagor and the mortgagee are united in the 
same person, it is not necessary for him to keep them distinot, equity will keep them 
distinct, when from the intention of the party, either exprees, or Impligd, it is for his , 
benefit that they should be so kept; it depends upon the intention, actual or presumed, 
of the person in whom the interests are united, and this person will be presumed to 
intend that which is most to his advantage. ' 

Where the mortgagee institutes an action $o enforce his security, proceeds to 
judgment, sells the premises, and purchases them himself,” it does not ngoessarily 
follow that he intends that his title under the mortgage should merge in the equity 
of redemption. 

A mortgage, however, will not be kept alive in aid of a fraud or wrong; a mortgage 
rubstantially satisfied may be kept alive in equity only when this is requisite to the 
advancement of justice, and this will never be allowed when the result will be, from 
the forms of law, to aid in perpetrating a fraud or an Injury. 

A purchaser of a share of an estate under section 18 of Act XI of 1859 may 
be affected by the doctrine of Hs pendens, if he makes his purchase during the 
pendency of a litigation to enforce a mortgage upon that property. ^ 

In the case of a mortgage suit, the lis pendexs continues after the decree misi, and 
the doctrine of Hs pendens is applicable to procecdings to realise the mortgage after the 
decree for sale, 

But where, as in the present case, the purchase atthe revenue male was . 
effected sometime after the mortgage sale had been confirmed, there was no 
lis wenden: on the mortgage pending at the date of the revenue sale; 

Bhawani Koer v. Mathura Prasad je M m 

Mortgagor and mortgagee, interests of, united in the seme person— , 

Intention —Equity—Mortgage lien kept alive, See M ae oe ae 


- rights of uL T 1 
" Movable property " it Hauda money Limitation Act, IS E Re 
89, See Account, suit for - we 719 
Murz—ul-mout—Validity of gift — Right tesi to be apid, p Maho. . 
medan Law ans ^ m 123 


Native Stato—JXEest India Company—Cantonnent » » Land— Rights df alienation ard 
maxagemont and control of the samo in tho absence of any treaty. : 
` Tbe Brigadier of the Hyderbad Subsidiary force hes no title to any por- 
tion of the territory of the Nizam and has no authority to make apy alle- 
nation thereof in perpetuity. e Tt is the Gate alone which can makea valid 
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Native Stato, —(Oentá.) 

grant of the land and the Cantonment Authorities have power to regulate 

the use thereof only in so far as it may affect the convenient occupation 

of the Cantonment, Pestonji Jivanji v. Edulji Chinoy ess on 401 

Xij -jote ‘lands, decreo directing sale—Mortgagor—Jndgment-debtor, it 
competent to raise the question of salenbility in execution, Se Execu- 











tion of mortgage deoree en. zn 101 
Mond ree ER holding, ‘ee Bjeot- 
å ment, suit for ove T - 107 
Notice, Ses Evidence Act, Boon, 18, 65, 66 (2) api en 90 
-, proof, of service of-—Incumbrance—Omus, See Bengal Tenanoy Act, 
Bec. 107 E" - - i 262 
, if TEE T erected without sanction, Boo Calcutta 
Municipal Act, Seos, 872, 888, 449(1) xs 949 
'————, seprioe. Sf, whether necessary-—Bengal Tenanoy Act, ‘Boo, 87, Bub- 
Beo 2—Re-antry, Sse Abandonment Vs 7a 
— 4, service of, by post— Presumption, Sas Bengal Tenancy Ak Boh, III 
Art, 2 (aP .. hs E ‘aa 261 
——- to quit—Receipt--Ignoranoe, Bee Recognition e 09 
t5 quit addressed to tenant as trespasser, if legal, See Bjeotment, 
sult for m ui 107 





to quit, if Dod y Tuna ot ME land oreated before 
Transfer of Property Act—Implied Burrender, Sss Ejectment, suit for 
, Validity of— Purchaser, how to MA M E Ses Bengal 
Tenancy Act, Beo, 167  .. “a S 263 
Nuisance, removal of—Conditional order—Olaim of right to "land fosa 
Ades of the claim, finding of—Limitation of claim—Magistrate, power 
af, to go info question of Oivil right—Jurisdiction, See Oriminal ~ 
Procedure Code, Sec, 188 MS - - 188 
Oath, refusal to take—Hefusing to answer questions—Oharges ndn Secs, 
178, M78, Indian Penal Oode—Misjoinder—Oriminal Procedure Code, 
Secs, 284, 587, Ses Criminal Procedure Oode, Seas. 284, 235, 480 
483,587 — 63 
Occupancy holding, barchas oí a Bastin of, right of, to make deposit 
Deposit to set aside sale—8ale of holding for the own arrears— Trans- 
- ferability of the holding, See Civil Procedure Code, Secs, 810A, 344 — ... 283 
—— , non-transferable, trangfer of — Abandonment —Perminico posset- 
sion of homesiond land — Khas possession, suit for, 

An occupancy raiyaf sold his holding, which was not transferable by custom, and 
gave up possession to the purchaser of all the oulturable lands of the holding and 
remained in possession ot the homestead land only by permission of the purchaser : 

Held, that was sufficient to indicate that the raiyat had abandoned his 
holding and he was liable to the consequences of guch abandonment, The 
landlord is entitled to recover khas possession against tho rafyat and the” 


E 











purchaser, Saflabala Debi v, Sriram Bhattacharya - s 808 
——, twanster of part of—Central Provinces Rent Law, Beo. 48— 
Ejectment, suit for, See Jurisdiction, when exclusiye - - 409 


Qocupanoy right acorues in what laudc IeucN-holdd: holding some land 
as a ratyat—Suit for ejectment, Sae Bengal Tenancy Act, Beo, 31 tos 475 
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Offenoe, material Baie ot, od istis der chan 














Jury a ps . " 699 
Onus of proof—Baloability or rotes of nij- jote. Jands— Decree direct- 

ing sale of nij-jote lands, Sae Execution of mortgage dearee a _ 101 
Possession, suit for—P]aintiff to prove what, See Ejectment, 22 

suit for m wee - Sia € aos 414 
Tenure-holder—Purohasee of non-permanent tenure, Set f 

Ejectment... ‘ie e - Ma . -— 5$ 
Purchaser—Service of notice, Se Bengal Tenancy ne = 

Beo. 107 mS - oe c 2 B 203 


— — Prima facie oa16— Weahness of adcersary's oats. . 

The party. on. whom the onus of proof lies must ia antt thy aot 
establish at least a prima facio case, He cannot on failure to do so take 
advantage of the weakness of his adversary’s case. BRENT MAE : 
v. Gour Kishore Saha — . - * 586 





Bent, deposit of—Bengal Tenanoy Act, Seo, 61, Bub-sec, (9, A 

Soe Bengal Tenancy Act, Sch. III Art, 3(8) — ... as 351. 
Order-sheet, entries in, evidential value of—Notice, proper service ot, Boe : 
Bengal Tenancy Aot, Sec, 167 sus ae tee wa?” 262 


p —, ax party, entry in—Hvidence against landlord, if— Bengal 

Tenancy Aot, Beo. 61, Sae Bengal Tenancy Aot, Sch, ITI art. Xa) T 251 
Ouster—Delivery of pomension against Judgment-debtor only—Third person 

in actual possession—Period from which limitation runs, Ses Limita- 

tion m sis T oe 2) iier 640 
Owner, right of, to recover possesion of property—Oolourable conveyance 

in fraud of creditor—Fraud absolutely defeated—Sult by .real owner 


against benamidar, See Benami conreyance... m 528 
Parties, necemary—Party, death of—Snbatitution of heirs not made di 

time—Abatement of suit, See Partnership As to i 200 
Partition, decree for— Decree for poemession— Partition dixe Beo. 4, See 

Civil Procedure Oode, Sec. 881 ine 98 


—————À, swit Jor Party On putida end not daryuinidar MR pec g 
A person holding a permanent interest, though an interest of an inferior grade, 
may bring asuit for partition, as against persons who hold interests of a superior 
grade. ; 
Ina suit for partition by putmidars against derpwinidars under his. 
éo-muinidart, the oo-puizidarr must be made parties ; but a darputnidor is 
not a necessary party in a suit for partition, if his swimidar is made a party, 
and if such a gxtwider does not wish to avoid the responsibility, which at- 
taches to a party in a partition suit, that is, to see that tho partition is Garried 
out in a fair and equitable manner, Upendra Chandra Singha Roy * - 


Partition Act, section 4—Decree for partition —Member ot joint family, 
when oan buy, See Civil Procedure Code, Seo, 881 : ste ee 98 


. Partnership, suit for diswiution of—Nocessary partios—— Party, death of Bebe 
FUN of RATE Rot MBBS TRS ALONE dais 


A suit for dimolution and winding-up of a partnership involves the determination 
of the plaintiff's share and the taking of &ecounte, and the plaintiffs ‘share could not 
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—{ Contd.) 
be determined definitely without making all the parties interested jn the partnership, 
parties to the sult, and the accounts could not be properly taken in the absence of any 
of them, 
If on the death of one of the defendants, his heirs are not made parties to 
the suit by substitution In time, the whole suit is to be dismissed, evan where 
no relief against the deceased defendant or his beirs was asked for specifi- 


cally. Srinath Pal v. Hari Charan Pal - - 266 
Party—Oo-putnidar and not darpntnidar not necessary party, Boe Partition, ; 
sult for its ör -— RT 449 





Suit for ejectment by landlord against rinii 
chaser—Non-transferable holding—Non-oocupying tenant, Ses Abii: 


donmeut ' ... - aes = se E 72 
Pauper, suit by, See Beourity for costs... wi 312 
Permissive posscesion of homestead land—Khas potassio; salt for, See 

Oocupandy holding Er oe 808 
Plaint, non-mention of exclusion of ime not fatal, Bes Buit to recover 

tenure è se a 560 
——, return of, when jeopesz Geigtui. Dot baling jurisdiction, dataan 

by tæ appellate Court, S% Jurisdiction See 153 
— ———, stamp on—Suit for declaration, See Ciri EENAA Code, 

Beo, 388 E ate 2s 86 


Pleader not empowered by Vakalatnama, brief éeabatenraa a ee 
—Hearing ex parte—Proper discretion, See Rent Recovery Act, appeals 


pnder vis ose m ies - v 426 
— ———, refusal by, to urge question of law—Admisaion of law—Parties, 
effect on—Admitted facta of the case, Sie Limitation T “ea 152 
Point not taken in lower Courts—Priry Counoll, See Practice ... 2 215 s 
raised for the first time—Privy Council, See Practice ... - 112 





Political Agent, warrant issued by—Jurisdiotion of Magistrate to ‘cleus 

arrested person on bail ; where no endorsement, Sæ The Indian Ex. 

tradition Act, Bec 8 — .. TA ss E T 171 
Possession, Censirwatize, dootrino of 

The doctrine of constructive possession applies only in favour of the rightful 
owner and must net asa rule be extended to a wroug-doer whose possession must 
be confined to land which he is actually in possession. 

The pxinciple upon which the doctrine of constructive posession is 





based stated, Mirze Shamsher Bahadur v. Kunj Behari Lall á 414 
— — ——, evidenoe df, unsatisfactory—Presumption, See Ejectment, 
sult for € M E € i S 414 
. Presumption, See Jungle and hilly lands m us 414 
t, suit for— Failure of cause, of actlon—Proper decree to be 
made in such & case, See Practioe E 44. 
, Sait-for—Non-tranaferable raiyati holding— Raiyat under- 





raiyat of vendee, See Bengal Tenancy Aot, Bec. 87 - 78 
, sult for —Mortgagee-auction-purchaser— Formal psi m. 

Delivery of possession against Judgment-debtor ‘oply—Third person 

. in actual pomeesion —Period from which lhitation begins to run, Se 
Limitation E mo E se aie ee 610 
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Possession, swit for— To at the dato of suit. 
In a suit for recovery of possession the plaintiff can suooeed only on 
the title as it stood on the date of the institution of the suit, Kadhay 
Koer v. Ajodhya Das | i e. o, 85 
——— — ——, suit for—Zemindar and putnidarl -Resumption by Govemmont 
and subsequent settlement with semindar—Frame of suit, Sss 
Ohaukidari chakran land ar - 459 
, sufficiency and effectivencas of, Ses Jungle and hilly lands 414 
———— ———-, temporary, of gun without license, if possession, See Indian 
Arms Act, Bec, 19 (f) es 242 
‘ Possessor of properties,’ meaning of Hindu ‘widow—Life-interegt— 
Absolute gift—Powers of alienation by gift or sale—Gift over—Lim!ta- s 


tion imposed by will, effect of, Ses WIL, construction of e 540 
Post. service by—Presumption—Letter properly addressed, See Paba 

Tenancy Act, Boh. ILI Art. 2 (a) oy 251- 
Power of attorney—Attorney creating lends. 4 op EROA mem 5 

Ses Registration Act, Seca, 17, 21, 49 oe 149 
Praoctioe— Point not submitied to either Court in India, TS bios: ‘the Privy 

Council, 3 


Their Lordahips of the Judicial Committee were unable to entertain ae 
point urged by the appellants having the same been submitted in the conduct 
of the case to neither Court below. Ma Wun Di» Ma Kin ies 113 
—— ——— Print not taken before cither of ths lower Covrts, whother the same toes open 
before their Lordships. g 
A point not taken by a party befare either of the lower Courts “was not? 
open to him at the time of the hearing of the appeal before their Lordshipe. 
` Muhammad Nasoom v. Mirja Muhammad Abbas 
Ali Khan and Mirza Muhammad Abbas Ali Khan v. 
Muhammad Naseem : - 215 


Suit for possession—Failure qf oanse of action—Praper deores to bo made in 
swoh a case—Passibliiiy of media oonoludendi being the same in other actions gives 
the Court no power to pronowncs «pon them. 


Where the plaintiffs claimed to have possession of their mother's 
property on the ground that she was dead and the Court held that it was not 
proved that the lady was dead, the inevitable inference would seem tb be that 
the suit should be dismissed. The mere circumstance that some of the 
modia oonsludendi might be the same in other &otlons does not vest the* 
Court with any right or duty to pronounoe upon them in a suit which has gone 
by the board because of the failure of. the ground of aotion. Mussummat 
Walihan e. Jogeshwar Narayan. s - 4A 
————, solare oonoxrront findings of fact are under consideration. |. 
Whether the question is essentially one of fact and of the welght and ^ 
credibility of evidenoe upon which a Court of review oan never be in quite 
as good a position to form an opinion aa the Court of first instance,"it would 
probably be enough to prevent their Lordships from interfering, if {t should 
appear that there was evidence such as might justify either view, without - 
any clear preponderance of probability. Fatima Bibi e Sheikh Ahmed 
Buksh: " es is $ hu "is 193 
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Pre-amption, when should the necessary claims bo made, effet of unreasonable and 
wanscemary dolay— Mahonedan Laso—Dolay, a qusstion of fact—Aoctton io enforce 

a right ef pro-cmption— Mortgage—Redemption of the same by the purchassr from 

` ihs plaintiffs as morigageot— Kffoct of such redemption on the platatyffs’ right to 

gro-empt. 

The right of pre-emption must be exercised, and the claims neoesmery to give 
effect to it must be made, with the utmost promptitude, and any unreasonable and 
unnecessary delay 1s to be construed as an election not to preempt. -And whether 
there has been such delay is & question to be determined upon the facts of each 
partionlar case, . 

Magni Ram and Jowhuri Lal, the plaintiffs, were owners in equal shares of 12 
&nna& of ofrtain properties comprised in a certain taluka, The: remaining fonr’ 
annas belonged to the defendant Anupbeti, who sold those four annas to the defendant 
Nirbhoy. Magni and Jowhurl brought suits and claimed the right of preemption 
. against that see. The two plaintiffs had obtained a transfer of a surpeshgi mortgage 
binding the four annas share sold by Anupbatito Nirbhoy. After that sale Nirbhoy 
paid the mortgage money in Ocurt, in accordance with the provisions of the Transfer 
of Property Act, for the purpose of redeaming the mortgage; and after some 
hesitation the two plaintiffs took opt that money. It was contended that by so 
doing they had recognised the title of Nirbhoy under his purchase and oould not 
claim pre-emption Their Lordships could not agree with that contention andi ; 

Held, that until « decree for pre-emption was made, Nirbhoy owned the 
land as purchaser, and had aright to redeem; and that the taking ont of 
the money by the plaintiffs, as mortgagees, was no recognition of anything dx 
more than that,and was quite consistant with the claim to preempt, 

Baijnath Goenka v. Ramdhary Chowdhury and Deo `° ~ 

Nandan Pershad +. Ramdhary Chowdhury - 818 

Prosidency Magistrate, power to try oase of disobediance of his own : 

order-——Indian Penal Code, Seo. 188, See Criminal Procedure Code, 

Bea, 487 T ass ar 70 

Presumption Batta, See Abwab see BU 

—— — -———- Maintenanoe grant—Life grant, " Banad, cabra on 203: 
Misdescription of articles on which the prosecution is 
besed—Eridenoe Act, Seo, 114 of the—Oriminal Procedure Code, 

Sec. 587, See Indian Penal Code, Seo, IM A — ... tte 49° 
of existence of marriage arising from co-habitation with 

habit and repute—Oonditlon precedent to its application, Sas CIA 11% 

















—— —— — ——, how weakened, See Bvidence Aot, Beo, 90 PN 615" 
—— A— —À— Possonsion, Seo Jungle and hilly lands m Sect Ade 
_ ——Z evidence of, unsatisfactory, Ses Bjectment, 
sult for, t. E m 2 4l4 
—— ; Service by poit ere properly TES See Bengal i 
* Tenancy Act, Sch. III art, 3 (2) — - '351 
Principle and agent—Acoount—Advances made by troi Beni ot : 
minor—A pplioation of advances, Ses Equity ... 8t: 
— — Limitation—Limitation Aot, Boh. II arts, 89, 118, à 
f 133— Oontract. of service in writing and registered, See Accounts, suit for a79 


Printer, lability of—Declaration— Printing To xS Aot, 
Beo. 7, Bee Indian Penal Code, Soc. 124A 5 e c6 149 


es 
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Printing Presses and Newspapers Act, Sec. 7—Declaration by a: 


printer—Liability of printer, See Indian Penal Code, Beo. 134A t 4b 
Priority—Durputnidar's lien under section 18 cl. (4) of Putni Regulation, 


Private defence, right of—Time to have recourse to the public authorities 
— Person in possession of property, Sss Indian Penal Code, Beca. 99, 147 ° 850 
Privy Council—Point not submitted to either Court in Indis, Søs Practice 112 
—— À—— —— Point not in lower Courts, Ses Practice 315 
Probate and Administration Act, Se. 41—AppHoation by daine o Dii 
oretion, z 
A testator bequeathed by will, the whole of his property to an idol and appointed 
his wives and son exccutrices and executor, who, however did not take onteany probate 
but the son mortgaged the property. After the property was sold in execution of s 
decree on the mortgage, the testatar’s grandsons under the guardiansh{p of their mother 
applied for probate of the will : 
Held, they being not executors were not entitled to probate, antl tifo - 
caso was not a fit ons for grantof probate under seotion 4l of the Probate 
and Administration Act, the mother being a pardanashin lady, tbe father, 
the defaulting executor would manage the whole business. Norendra , 
Kumar Pramaniok s. Charu Chunder Pr£maniok ... 558 
Prooeodingg drawing up, on the sme day that offence is committed— 
Criminal Procedure Code, Beos. 480, 482, See Criminal Procedure Code, 


Bocs. $84, 285, 480, 483, 587 - - 68 
Procedure when Court's jurisdiction is doubtful Code of Otvil Procedure, 

Beos, 16A, 17, 57, See Jurisdiction — — oe se: e. ow, 1058 
Proprietor, meaning of, Ses Tanki-tenure 480 


Provincial Small Cause Courts Act, Schedule IT, Cians 8— Judge @f the Court 
of Small Causos, meaning of if it moans and includes Munsifs and other Judicial 
effoers vested with Small Cause Cowrt powers. 

The expression, the Judge of the Oourt of Small Causes” in clause (8) of 
the Becond Schedule of the Provincial Small Oeuse Courts Act, must be taken to 
apply either to the Judge of the Court of Small Canses constituted under the Aot or of 
& Court invested with the jurisdiction of a Oourt of Small Causes. 

Where, therefore, the Loos! Government purporting to act under clause 
(8), Schedule II of the Provincial Small Owuse Court Aot, by a Notification in | 
the Official Gazette, invested in general terms the Munatffs of a oertain 
place, with authority to exercise jurisdiction with respect to suits for the 
recovery of rent of hamestepd lands up to & certain value, and empowered . 
wach Munstfls io try such suits under the Small Cause Court proeedure, ,_ 
such Munsiffs, if invested with the jurisdiction of a Court of Small auses, 
are competent to entertain and try such suits as a Court # Small 


Cause, Akshay Kumar Saha v. Hira Lal Dosadh xi 407 
Puisne mortgagee, mle by, of property not mortgaged, validity of, where to : 
be questioned, Sae Exeontion proceedings eee sie 270 


Purchaser at revenue sale—Title when vests and ‘when Saide Bele 
certificate, evidence of title— Purchaser take what, Se Revenue Sale 


Law, Sece. 37, 54 sé m ove T 397 
ok atate dad oio Ii ihe Horne. Bele wind ake Su 


Revenue Bale Law, Seos. 18, 16 58, 54° Sha, “eos CIE 
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Purchaser of a share of an estate does not take subject to any encumbrance 


created after default, See Revenue Bale Law, Beos. 18, 14, 58, 54 e 1 
ue EEE e HM Mq 

purchaser, rights of ote m wee 1 
at revenue salo takes what, See Revenue Bale Law, Boot, 37, 64 887 


———— — shall not aoquire any right which whs not passed by the previous 
order or owners meaning of—Seo, 54 of the Revenue Sale Law, Ses 

Revenue Bale Law, Seca. 13, 14, 53, 54 1 
Putni Regulation, Sec. 18 ol(4)— Darputnidars' lien, Jt idpasior to laudignd'e 

charge—Bengal Tenancy Act, Becs. 65, 165, Sse Landlord parting with 

his Intera T 652 

y Seo, 13 ilin iala treoir mahing doporit—Bwit fer 

a V a h Lus iles a vieil: deu M 

Per Stephen J.—A special suit to declare the lien, created by section 13, clause 4 

, of the Putni Regulation, terminated by satisfaction of the debt is unnecessary, when 
the plea of suij is set up as a reply to a claim for rent and the defendant uses it only 
as a basis for resisting that claim. 

The creation of a gribi estate is a formal act both according to the language of 
Regulation VILE ef 1819, spotion 14, and according to univerml practice and cannot 
be inferred from tho oonduct of tho partias. 

Por Mockerjes J,—The under-tenure-holder who makes the deposit under section 
18 clause 4 of Putni Regulation is entitled to remain in possession only so long as 
the full amount advanced, with interest, is not realised from the usufruct of the 
tenure, If, after his debt has been satisfied, he does continue in occupation, he does 
so at his peril and senders himself liable to account for the profits received in exoom, 
His position is analogous to that of a mortgegee in possession who stays on the pre- 
mises after his dues have been satisfied. 

The Hen is extinguished by satisfaction of the debt from the profits of the 
tenure, No order of the Collector is necessary in this behalf, nor is recourse to a 
regular suit essential to alter the legal position of the parties, The moment the Hen 
is extinguished the defaulter becomes entitled to recover possession. 

Section 18 clause 4 of the Putni Regulation makes ita condition preoedent to 
the creation of the lien that the amount lodged should be advanced from private 
funds and should be paid by the tenure-bolder after he had already paid the whole 
of the rent due from himself. 

The lien in question is a creation of the Statute; and statutory liens cannot be 
created by consent; the provision of the law must be siriotly complied with before 
reliance cah be placed upon the lien. 

A mer tredtment of the under-tenure-holder by the landlord as a 
usufructuray encumbrancer is not sufficient to create the statutory lien, 

Jakhomull Mehers v» Saroda Prosad Dey - 604 
Putnidar, &ai£moxz by, V binds trasuferoo 

A statement in the plaint, unchallengbd and made by the pwimidar 
after his nterest-had been transferred is in no, way binding upon the 
trahaferes, Jakhomull Mehera ». Baroda Prosad Dey s ns 804 
“Putra, Pautradi, Santan” meaning of, 8s« Deed, construction of ee 391 
Patification—Lew ef Agoncy— Indian Contract Aot, Beo, 196. 

Ratifioation with reference to the law of agéncy is sppitcable only to 
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Ratifloation ,—(Ooxtd.) 
acts done on behalf of the ratifier as laid down in section 106 of the Indian 
Contract Act, Raja Rai Bhagwat Dayal Singh +. Debi Dayal 
Sahu ~ 885 
Receipt—Agent—Ignoranoe, See Recognition T ace vet 90 
Recognition—Notios to gwt. 
When the agent of the grantor, in ignorance of the death of the grantee, granted 
rent receipts to the heirs in the name of the grantee : 3 
Held, the reoeipts did not recognise the heirs as tenants and successors of 
the grantee, and it was not necessary to give them notioe to quit before 


bringing & sult against them. Syed Mahammad Khan v. Mahaxaja 


Nam Narain Singh Bahadur .. " " 90 
Recognixanoce to keep peace, where justifiable—Indian Penal Code, "Boos. 
148, 879, convictions under, See Criminal Procedure Code, Bec. 100 — ... 179 


Record of Rights—Final publication—Settlement Offloer, jurisdiction ot 
Alteration of entry without presentation of plaint, See Bengal Tenancy 
Act, Becs. 105, 108, 108, 109A (8) ~. v s 108 
Redemption, effect af, on the plaintiffs right to pre-empt, See Pre-epfption 818 
| seit for— Morigage deod, construction of—Cémpoxnd ixterosi— Meints- 
nance ooi — Enhanced Goserumeni revenue—Arrears of ront—Roni, stainis barred 
or otherwlse—Previous suit for possssrion—Account flod therein — Estoppel— Re- 
covery of costs thereof. 

On the true corístruction of clauso (4) of the mortgage-deed, which provided that 
^in case of default in payment by me (mortgagor) of instalments of interest at the 
time herein appointed, the mortgagee shall have immediately on such default, power 
either to recover the whole of his principal, interest and (sudmasid munaja mashura) 
further interest on the said interest according to the rate herein fixed — ... -i 
or the said mortgagee shall in default of payment of the instalment or fnzialmenta of 
interest aforesaid take possession of the mortgaged property,’ their Lordships agreed 
with the lower appellate Court that the mortgagor was not liable for compound in- 
terest since the mortgagee entered into possession of the mortgaged premises, 

Their Lordships upheld the concurrent finding of both the lower Oourts thay 
under the mortgage deed in this case, the mortgages was entitled to get from the 
mortgagor over and above the usufruct of the mortgaged property, the amount paid 
by him on account of meintenanoe and enhanoed Government revenue. 

Under clause (10) of the mortgage deed 1n question, which provided thet ‘when- 
ever after the term of the mortgage or during the said term I (mortgagor) pay to the. 
mortgages in any AAali fasl (fallow season) 14, in the mpnth of Jetth, fhe whole of 
the mortgage money and thé whole of interest together with Government revenne, 
arrears of rent, and tekan advances due from tendnta and other.expenses incurred 
under the terms of this document, without raising any objection of law-such as limita- 
tion, etc., I, the mortgagor shall have power*to redeem the mortgaged property,’ their 
Lordships agreed with tho lower Courts that the mortgagee was entitled against the 
mortgagor to arreais of rent due from tenants even where such brrears were statuje- 
barred as against the tenents, 

The mortgagee brought a suit against the mortgagor alleging that at the date of 
the suit there was due to him% sum of Rs, 88,087-13-8} and praying for a decree for 
possession of the property or in the alternative for recovery of that sum with farther 
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. Redemption, Contd.) 

interest. A Commissioner appointed to make up the accounts reported that 
Ba. 83,087-9-84 were due to the mortgagee at the date of the suit The Oourt in 
giving judgment held that there was no necessity for paming an order as to the 
amount due under the mortgage beyond saying that the aocount was correct and 
then proceeded to give the mortgagee & decree for possession. The amount alleged to 
be due by the mortgagee and found dne by the Commissioner was arrived at by 
caloulating compound interest on unpaid instalments of interest. It was contandsd 
by the mortgagee in a subsequent suit brought against him by the mortgagor for 
redemption of the mortgaged property, that the decree in the previous suit must be 
accepted as settling the amount due to the mortgagee on the date of that suit, 

Held, by their Lordships, who adopted the conclusion of tho lower appellato 
Court, that nothing had occurred in the previous sult to raise an estoppel against the 
mortgagor and, therfeore, he might in the subsequent suit show if he could, that under 

* the terms of, the-deed compound interest was not payable. 

The mortgagee was not entitled to recover the costs of the previous 
suit in the &babnoe of any provision in that behalf in the mortgsge deed, 
Muhammad, Naseem v. Mirja Muhmmsd Abbas Ali Khan and 

` Mirsa Muhmmad*Abbas Ali Khan v. Muhmmad 


. Naseem 315 
Beferenoe, bad—Oiril Court, duty of, Bsa Land Aoqalsition ak. es 445 
Registr&r, power of, to grant leave under cl, 12 of the Letters Patent, Ses 

' — High Court, Letters Patent, 1865, ol 13 sd i os 441 


Registration Act, Boo, 17—Judicial Procesding. 

The provisions of section 17 of the Registration Act (III of 1877), do not 
apply to proper judicial prooeedings whether consisting of pleadings filed by 
the parties or of orders made by Oourt when registration would be otherwise 


necemary. Gobinda Chandra Paul» Dwarka Nath Paul 4s 403 
Regulation VIII of 1819, Bec. 18 cl (4) Soa = ve 604, 052 
— VTI of 1839, Sec, 10 cls, 8, 4 57,8 m A PN 460 





TII of 1873, Seo, 11 sis s 101 
Remand for rehearing—Trlal on merita Se Ov "Procedure Code, Beos. 
108,583 ^" .. 879 
Rent, arrears of, due to panes landlord— Suit br esata landlord 
to recover the whole rent of the tenure~Refusal by other co-sharer 
` landlords to join as platntiffs—Law appliceble—Agreement to pay 


shires of rent separately, affect of, Ses Bengal Tenancy Act, Seo. 188 ... 180 
—, arrears of Ront Btatute barred or otherwise, See Redemption s 315 
~, depoelt af—Bengal Tenanoy Act, ‘Beo. 61, Sub-sec. (3)—Onus, Ses 

Bengal Tenandy Aot, Bobe ITI art. &(a) o T * 951 
— — due on tho last day of Bhadra—Rent suits—Limitation—Fusli year, 

"Bee Bengal Tenancy Act, Soh. TII art. %5) — .. Es 106 


— — due to members of joint Hindu famfly—Suit by domaat the oo-. 
i owners mafntatnability of—Olaim joint and indivisthle—Addition of 
parties after limitation perlod—Limitation Act, Seo. 32, See Joint 
Hindu family oss 251 
-——,, enhangement of Landlord, See Tranafer of Preperty dee vee 284 
—À failure to pay —Adverse possession, Sos Lessor and lessee vis 616 
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ieee neti Xs OUI. repiten Puce (alae Se) a 
` "suitfor ' e - ss - -—— 513 
Exc cn aheroalitadün ofc offont of Ba Landi andl tide aie 203 
———, payment of, to grantee of hebanama by the lessee—Lease Groto 
by grantor'after granting hebanama—Landlord and tenant, ‘relation of, ' 
See Landlord and tenant, denial of relation... 648 
— ——, single suit for, maintainability—Separate holding— Aggregato area— 
Aggregate rent, See Bengal Tenancy Aot, Seo, 148 at vee 96 
————, mit for—Oo-sharer landlord, Ses Landlord and tenant ... 435 
—— "ni Jae Bpsculs Colloton ult to deve friede ded qi rou, 
One ofthe oo.sh&rer landlords who used to collect his share of rent 
separately can sue to recover arrears of rent due to him in respect of his 


fractional share. Girindra Chandra Pal Chowdhury ». Sree Nath Pal 


Chowdhury - 612 
— — suits — Limitation—F'uslee year—Bent due on the last day of Bihar - 
See Bengal Tenancy Aot, Sch, III art. Hb) e A 106 


Rent Reoovery Act, aposls wader— Procedure Ciril Pivesaehe Code (Aa XIV 
of 1888), Beas, 560, 588 — Applioability of Oil Procedures Code —Ast X of 1859, 
Bec, 181—Complets Codo— Trasafar of biref—Plsader not akmad in vahalainana— 
Adjowrnmont— Hearing euparte— Proper discretion, 

Section 560 of the Code of Olyil Procedure, and by necessary implication, 
section-588 also, are applicable to appeals under Act X of 1859 by the operation 
of section 181 of the Act. 

Quare—Whether the proposition that Ast X at. 1859 is a complete, Code iy itself 
requires modification in view of the decision in Milmani Singh v Tara Nath 

In an appeal before a District Judge, a respondent engaged two pleaders. On 
the day of hearing, the leader being ill had transferred his brief to another pleader 
whom the Judge declined to hear as his name did not appear in the vakalatnama, 
The junior not being instructed to argue, applied fora day's adjournment to get 
himself ready. This was refused and the appeal was decreed essparte : 

"Held, the Judge had erroneously exercised his discretion, He ought 
either to have allowed the pleader, who appeared, to argue the case or 
allowed an adjournment, making if necessary, an order for costs in favonr of . 
the appellant, Hare Krishna Mahanti v. Bishun Chandra Mahanti, 426 
M, If complete Code, See Rent Reoovery Act, appeals ; 


under + 496 
Renunolation of relation—Floa of dispomeson by third person, Sw o 2 
Landlord and tenant, denial of relation s 648 
Repealed Act, Court's power to look at, in construing, when, ‘Biss Statute, 
Interpretion of a T 568 
Representa tion—Transteror—Sabsequant soqaisition ot righte-—Batoppel, 7 
Seo Transfer of Property Act, Bec. 43 ES sís 381 
^ Represehtative " who is—Beneficial owner, Aes “Civil Procedure odis : 
Beo, 244 — .. ies 399 


Resjudicata — Civil Procedure Code, See. 13 Reiten ef gran, i in perpotuity— 
Bt of Character of land— Revenue Couris, - 
Per Stephen J.—Whero in'a.prerious litigation the question was whether the heirs. 

of the grantee were antitléd to claim the remission of rent and the same question, 
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Reajudicata, — (Cexté.) S T 
that is, as to a permanent remission of rent is raised tn a subsequent litigation by the 
transferees from the representatives of the original grantee, the decision in the former 
lidgation does not amount to res judicata, 

Per Mocherjos J.—The Revenue Courts ase Courts of limited jurisdiction, and not- 
withstanding the decision of the Collectorate Court, a sult may be brought in-the 
ordinary Civil Oourt to establish the character of the Iand-in suit, that is whether it is 
rent-free or rent-paying ; in other words, the Revenue Court and the Oiri Gourt are 
not Courts of concurrent or equal jurisdiction for Per en eae 
finally, whether the land is rent-free or liable to pay rent. 

A decision of the Revenue Court may be evidence, but it Is by no means conclu- 
sive upon the issue whether the land is rent-free or rent-paying. 

But the presumption may be rebutted, either by the express provisions of dvd 
the grant, or where the terms of the original grant are unknown, by long 
course, of odnduct of the parties concerned. Rameshar Koer «Hes Dulpin ~ -~ 

. Baheba v. Gobardhan Ial ~. i e 08€ 
Oicil Procedure Code (Act XIV of 1882), mohon 13,—'' Compotant to 
try such |ybeeguent ruit, or the quit. in which such issue kas boen subsoquently 
reteod,” moaning 6f-—Oourt of competent jurisdiction— Original or Appellate Court 

— Competency in regard to the whole or part of rukjont matter of Htigation, 

Under the present Oivil Procedure Code (Act XIV of 1882), m order to establish 
the plea of res judicata, it has to be shown that the Court of concurrent jurisdiction 
which decided the former suit, was a Court of jurisdiction competent to try the subse- 
quent spit. è j 

In order to establish the plea of ree jxdisata, the Court which decided the former 
sujt must have been such a Court as would have been competent to try and decide not 
only the particular matter in issue in the subsequent suit but also the subsequent 
suit itself in which the issus is subsequently raised. 

_ It is the competency of the original Court which decided the former 
guit that must be looked to and not that of the appellate Court in which the- aut 
suit was ultimately decided on appeal. Shibu Raut». Behan Raut ^. 470 
~~ Matter directly and substantially in issue—Rent payable ` 
entirely in cash or ae obo rbi rU Tenancy sated 
Act, Beo, 09, See Civil Procedure Code, Beo, 18 . : si » 251 


—— Olsil Procedure Coda (Act XIV of 1888), Sor, 18, Rap. IL-0Ospht 

"to have boon mado a ground of dofenoe.! 

The gefendants were the proprictors of the entire villnge Sajiball. 

In execution of a Small Cause Oourt decree obtained against them by tha father, 
of plaintiffs Nos. 5, @ 7 and the brüthers. of the other plaintiffs, the entire village 
was sold on the'7th May 1890 and purchased by the decree-holder, 

Babseq cently, an ancestor of the plaintiffs brought a . mortgage suit against 
defendants 23, and 4, obtained a decreó and in execution thereof purchased 49i 
bighas of land „in the village ort the third Jgnuary 1897, 

' On the 80th. Beptember 1990, defendants 2, 3, and 4 brought a salt to have:the 
Hall Cane Court decree and sale thereunder set aside., 

On the 18th January 1900, they brought another sls éd vo tha niaire 

and sale set aside, This suit,was dismimed for default, "The first suit was decreed 








" 
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Rogjudioata,— Conid.) ot : 
: Plaintiffs applied under the Land Registration Act NE 
as proprietors of 49} bighas, and on their application being refused by the Collector 
and Commissioner, brought the present suit, which was resisted on the ground thái 


-in thelr defence to the suit to-have the Small Cause Court decree set seide, they 


ought to have put forward their purchase under the mortgage decree and they having 


, failed so to do, their sult was barred by the operation of Expl, II to section 18 of 


‘the Civil Proosdure Code: 
Held, the suit was not barred, : 
Per Brei J:—As the two o&uses of action were not and could not 


, have been-jofned by the defendants in the same suit, it was not obligatery 


upon the plaintiffs to make their olaim under the mortgage decree a grpund 
of defence in the suit to have the other decree set aside, Mahabir Tewari 
: v», Purbhoo Nath Chowbey ne 94 
Olvil Procedure Onde, Beo. 13— Deoroe, na firing relief ajatust party, 

when binding. i 

A decree made against & party in a previous suit in which the genuine- 
ness of a mortgage was established in his pregence, but no rélief. was 
awarded as against him, beoanse it was alleged that he had ho interest in 
the equity of redemption, is binding on him in subsequent sults when he ~- 
seeks to make out that it was he who was interested in the property and 


—ÓÀ 





_ pot the mortgagor. Baleswar Bagarti » Bhagirathi Dass e 668 
-: Resistanoe or obstruction —Dommissioner to partition—Poesossion, ceva 
of, See Oivi! Procedure Code, Bec. 881 i e. 98 


Lagen a pier ir ee uai sim ay Dav ioda o daft - 
- , : ilegal, See Indian Penal Coda, Sec, 448 vis ET e. 176 
of hotse to complainant, where criminal trespass is not atten- 
ded by criminal force, íllegal—Oriminal Prooedure Code, Beo, 532, Ses 


Indian Penal Code, Sec. 448 is ne 175 
Resumption, effect- ot—Ohaukidari Chakran lands—8Sub-loase before Bo 

sumption—Zemindar—Óhaukidar, Sos Ohaukidari Ohakran Ast Beo, 61 85 
Revenus, meaning of, See Tanki-tenure - - 460 
Revenue authorities—Oompetency of Civil Gute to jetonatace’ actions 


ot, Ses Land Registration Act des T 305 

Revenue Bales Law, Seve. 13, 14, 53, bby As Gis eats pecan ar 
Braoumbrance— Difference detween language and scope of motions 53 and 5d of tha 
Salo-Law. s 


A purchaser under section 18 of the Revenue Sale Law (Act X1 of" 1859 docs not 
acquire merely the right, title and interest of the defaulting’proprietor, but he takes 


the share itself which is exposed forsale, mbject to the limitatiens presoríbed in the 
section. Š 
. The words “shall not aequire any rights” in section 54 of the Act refer-tó the 
acquisition of rights in respect of intdrest, such as encumbrances, or tele which 
are referred to in the previous phrase ofthat section’, . 

rs pena sequis f tereit ot the orainal aute P dio ests lw Mr Ghd fd 
ds made, his interest cannot be said to be an enoumbranoe, and paske by the sale to 
the purchaser, becanse what is sold is in essence his share in the estate, 

The words, “ purchaser shall not acdutre any rights which were‘not possessed by 
the previous owner or owners” m motion fj of the Aot,do not mean that, the pur- 
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Revenue Bale Law,—{Oonid.) 
chaser at the revenue salo shall only acquire the rights possessed by tho previous 
owner or ownprs at the date of the sale, but that the purchaser shall not acquire any 


rights not possessed, by the previous owner or owners at sometime or another, and i 


shall acquire no more than what was the property of the previous owner or owners, 

The purchaser at a sale for arrears of revenue of a share of an estate under section 
18 does not take the property subject to encumbrances created after the dete of the 
default and before the date of the revenue sale, 

A purchaser of the interest of the proprietor after default and before revenue sale, 
is quite as much bound by the revenue sale as the proprietor himself, because in sube- 
tanoa, be occupies the position of the proprietor. 

Although the purchaser does not take subject to any encumbrances created after 
the défanit, he takes subject to such enoumbrances only as have been created before 
default and are in actual existence, because undispharged, or though discharged on the 


date of the revenue sale, may, upon equitable principles, be allowed to be set up. 


The language and scope of section 58 are materially different from those. 
of section 54° of. the Act ; under the one section, the purchaser takes subject 
to allencumbranoes existing at tho time of sale, while under the other, no 
encumbrance erested after default is binding on the purchaser, , Bhawani . 
' Koer n Mathura Prasad bi E 1 
, Secs, 87, 54— Tila of purchaser, when coma—Tilo, when coon- 
plats- Sale certificate, evidence of title— Purchaser takes subjoct te excumbrance— 
Power of proprister to deal after default — Morigage of non-ceistont property. > 
Under section 37 of the Revenue Bale Law the title automatically vests in the 


purchaser at the-revenus sale by rebson of the sale and paymerit of purchase rioney. ” 


It becomes complete as soon as the sale -became-final and oconclustre even though 
possession is not obtained. The certifloate’ of: salo does not create title, ft merely 
evidence of title. 


The purchaser of a share of an estate under section 54 of. the Revenue Sale-Law ` 


takes the share subject to encumbeances which were in-existence‘on-the date to whioh 


the title relates baok (that is, tho day after et tet Tor tha last day of payment) and ` 


were in force on the date of sale.’ 

. The power of the proprietor to deal with ‘his property is-not lost by‘ 

redson of the default in payment of revenue; if no salo was held by the 

Collector on the basis of such default, a mortgage created by'the owner after 

defanlt s not inoperative, Khobhari Singh v. Ram Prosad Roy — .. 887 

; Beo, 30—A mount due from tankidar and payable to 
Government~—Bale by Collector for Government dues, if legal, Ses 
Tarfi!-tonbre” a» ta ri ie 480 
- | Hans. GR GÅ langnage il asopo ol, diferenca baby oen. : 
Seo Revenue Balo Law, Sete, 18, 14, 58,54 ... = ia 1 

Revenue Bufvéy maps, eridénos of titla. 
The Revenue Burvey mapa are evidence of title and possession, and till 

that evidence is rebutted by other evidence of title, effect should be giren to 

the state of things as indicated by the Revenue Rurvey maps. Min . 

Shamsher Bahadur v. Kunj Behari Lall.... e 44 

Reversioner, suit against, by person claiming ttle from limited ‘owner, ` 

whet to prove, Ses Female heir de e "EE 385 


$9 M aes 


eee oe zc 
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Review—Inaolrency proceeding — X» perte order, setting aside of, Baa, Oivl ^oc 


- — Procedure Code, Seos, 108, 850, 638 ... EM - =- 968 
Right to sue suspended, period during which, whether allowabig, - Bos oP 
Limitation Act, Seo, l4 .. "EC 59 


Rules tramed undor Bec. 104 of the Transfer of Property Act— Power of É 
' executing Court to enquire into adjustment, See Civil Procedure Code, ` 
. Boece, M4, 358.. - 581 
Baleability, question of—Exocution— Decroo directing salo of ni jote landa 
: —Mortgagor- judgment-debtor if competent: to raise, Ses Execution 
of mortgage deoree sis coe 101 
Bale-Certificate, evidenoe of title, Sae Revonus Bale Law, Boss, 27, 5 .. 387 
y f neccesary te bo fled in swit for establishment. of titls : 
by auction-purckasor, : 
A purchaser of immovable property at an execution sale can establish 
his title by evidence indepondently of the sale certificate ; & mele certificate 
is not the title, but merely the title-deed. Teo tarnnari Sing p. Sundar 
Lal Missir 884 
dps SOR sa deba de dnd Ael beni Code (dot XIV 
of 1888), scction  9344— Deorce-koldor, auction-purchaser—Party— Faeouiion, 
relating ie, : . ° 
. No appeal lies against an order refusing to grant a cartifjoate of sale to tife decrees 
holder, suction-purchaser, the question determined being not one relating to the 
execution, discharge or satisfaction of the decree. 
. The auction-purchaser being also decree-holder is a party to the suit 
within the. meaning of section 344 of the Civil Procedure Code, Jaggrnath , 





Marwari v. Kartick Nath Pandey e= 486 

Bale by puime mortgagee of property not mortgaged, validity of, where to j 
be questioned, Sae Execution proceedings $i. -— - c 370 
Sambalpur, High Court's Jurisdiction over, Ses Gorernor-Genergl's 
authority to plaoe - "T - . US 


Banad, construction qf — Moharari, pis af 

On the construction of the sesed, which recited that by a previods grant, Ra. 73 
Tid been fixed as the annual horse expenses ‘of tho lessee to be paid out of mokarari 
rent of Bs 250, and as the lessee had with the consent of the donor taken a transfer of* 
the sokerari interest, the sum of Bs, 73 was to be annually set-off against the 
‘moharari rent, and the remainder Bs, 178 was remitted for the kitchen expenses of 
the lessee and for feeding the poor and occasional visitors and which concluded with 
the following statement, vix,, “This aras is, therefore, granted to Bbah Pir Habomed 
Baheb, as regards tho remission of Bs, 350 being the amount of moberayi rent of 
mousa Kaler, and accofding to this ead, the Shah Safleb as well as his heirs 
shall get soquittances year after year from my ontohery : ° 

Held, that there was no maintenance grant in perpetuity to the Jensee or donee 
and his descendants from generation to generation, nor was there even & maintenánoe 
grant to the donee and his heirs, but that there was a maintenance a liomince granted 
to the donee and his heirs then living.* ~ : . 

A maintenance grant is prima facis for adea Qe orden. Rame- 

shar Koer «Hs: Dulpin Sahebe v Gobardhan Ldl — 202 

Bine — captain —-Celaatyal Faves ase: Gode, Sees 106; Sey Taian Penal 
j Oode, Beo, 124A M - - - as, "48 
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Banotion requisites of—Oriminal Preoedure Code, Bec. 195(4)— Falso in- 
‘formation—Indian Penal Code, Beo. 211—Criminal Procedure Code, t 
Beos, 106, 476, Sse Sanction to prosecute us ^os 

to proseoute when to be glven—O«ese not false in ‘enna 
Falso cvidence—Indian Penal Code, Seos, 196, 311, Ses Criminal ~~ ~~ 
Procedure Code, Boo, 195 is en nee - 169 


Sanction to prosecute—Orimiasl Proceders Dodo (Ast V of 1858), sections 185, 
€/6— False infor mation —1Indian Penal Code (Act XLV af 1860), section 211—Re- 
quisitss of saxction—Criminal Procedure Coda, scotion 195 (€), 

. A false information was given at a Thana regarding the death of a girl Tho 
informant, the chowkidar was directed to be proseouted under seotions 183 and N1 
of th Indian*Penal Code. 

On an,apploation by the opposite party, the Beesions Judge sanctioned the 
prosecution of two other persons by the following order : 

“ There ,œ3 be no doubt that D, and A. instigated the chowkidar to lodge this 
informatión., I direct that thoy be prosecuted under section 211 with the chowki- 
dar": . 

Held, the motion was without jurisdiction and bad, Dharmadas ` ^ 


. Kawar e. King Emperor oe I 873 

E E ER EIEE E es : -` wl 

Becundum Allegata et probata, Se Bengal Tenancy Act, Beo. Bj.- cau 78 
Beourlty, order for, by appellate Oourt—Gonviction—Hestriction of powers, : 

Bes Oriminal Prooedure Code, Seo. 106(3) ' isi eà 





Jor cits Dult by peuper—Cicil Procedure Code, Beet. 380, 410, 
No'weourity*for costs ought to be demanded from a person who bas beet 
allowed to sue as a pauper. Beotion 880 of the: Civil Procedure Code does 
not apply to tho case of a person who has been allowed to sue as & pauper 
under aeotlon 410 of the Civil Procedure Code, Musammat Hafzan 


s. Abdul Karim - - “ee ' 813 
Services; faithful, Soe Grants, construction of va ; 90 
Bettlement—Distinotion between ols, à, 4 and 5 and de 7 and 8 of section 
10 of Regulation VII of 1833, See Tank! tenure aros - 460 
, nature of, Sae Tanki tenure... s 460 
Settlement Court, deoisions of-—Suit, maintainability of, Sos EERENS p . 
mortgage dporee - - are 19 


Bettlemént offloer, jurisdiction of—Record of rights-—Final publicatidi- 
Alteration of entry without presentation of plaint, See Bengal Tenancy 


Aot, Boon, 195, 106, 108, 109A (B)... 108 
“Shall not acquire any rights,” meaning of Bes, 54 of the Revénue up 
Salo Law, Seo Revenue Sale Law, Seca, 13, 14, 58, 64, . ... - 1 


Shebaitahip, Y alisnable by iil — Hindu Law 
Vui M DA Rajeswar MBs agrea 
SMHHk > . M 815 
Shebait, DESI NS, swit for— Meme profs — lions property, lability 
i ef — Bkobalt, porition qf, 
"Where in st suit for possession in whiph the defendant, set up the title of an idol, 


a decree was passed — against the Sen a ui which made him Hable tor 
- nome profits : 


* 


Bhebait,—(Coxté ) 


Held, that the deoroe was not against the shebait in his personal capacity and the . 


property of the idol was liable to make good the olaim for meme profits. e  . 
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Per Dess J.—The possession ofa skobeitis that of a manager. ' He is not only 


empowered but bound to do whatever js necessary for the benefit or preservation of its 


properties. 

The lability of the estate of an “Mol for wrongs committed by ita 
shebait in the ressonablo management of ita properties, is analogous tó the 
liability of a corporation for wrongs committed by its agents in the course 
of their employment, and for the apparent furtherance of its purpose. Raja 

Pramada Nath Roy c. ee ee 
Bhebait, position of, See Shebait, decree against ^ 
, personal deoree against—Olaim to attached S on behalf 
of idol, if triabld tn execution Proceedings, See Civil Procedure Code, 


signature cians i ssa Hability. P Ms 
The fact that a son of the deceased mortgagor signéd the mortgage bond 
as a witness does not render him liable as if he were one of the TM 
Bhagawat N. Chowdhury s. PEDA TAIRE ws 
Silence, Sse Estoppel T sve 
Sister's daughter's son. if hetr—Dayabhaga School, aoe TERE S 
Bonthal Pergunnahs Regulations, Bec. 11—Bettlement Court, aigisioni 
of —Buit, maintainability, See Execution of mortgage decree _ 





Specific Relief- Aot, Sec.9—“:Dispossessed otherwise than Rd cae law,” 


a 


S55 


101 


meaning of— Criminal .Precedure Code (Aoc V af 1808) See. 145, affect. of an 
order xader —I/ dispossession wilhin the meaning of Seo, 9, Act Def 1877: 7; : 


. The platntift sned for reoovery of possession ofa mioa mine under Bec. 9 of thé 


Specific Relief Act, on the allegation that ho was dispossessed by the defendant, 
therefrom on the 18th February, 1907, in consequence of the final’ order of the Magis: 
trate of Giridih, passed under “Seo: 146 of the Oriminal Procedure Coda, on the Lith * 
February, 1907, after the property had been in attachment: under the proviso to 


clause (4) of the section ; 


Held, that, under these ofroumstances, the plaintiff could iod be mid to hare 
been dispossessed’ otherwise than in dne oourse of law, and the plaintif is, therefore, 


not entitled to maintain an action under Boo, 9 df the Bpeoiflo Reltef Aot, 


" 


Although Bec: 145 of the Criminal Procedure Code does’ not'expresaly authorise 


the Court tó put the snooemefnl party into possession, the atteot -of K into entitle him 


to take it. 


Per Mooherjos, J—A matter’ may be considered t9 have happenod in due bourse 
of law, if it ia the- result and operation of the law, invoked by the oniingry method of - 


any judicial proceeding. 

« The view that the effect of an order under Beo, 145 of tho Oriminal Pro- 
cedure Code is to’ entitle the successfal party to. “take "poleesion is oot- 
sistent with the observations of the Judicia] Committee in Denomoni Chow-* 
diwrani v. Brejomokini Ohowdhurani and by: tho case of Kaleo- Dieser 


Ado BEA. Leo Moore» Mgnranjan Guha ^ "e d 


' prc 


ra 
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‘Btanding’ timber—Moreable and immovable propetty—Indian Registration bal 
2 , Aot; Boo: 8-General Clauses Act, Beos, 8 oL 35 ‘and 4—~Otril Prooedure 


Ooda, Ses Forest right. P tee “158, 
Statute Hand 35 Vict o. 104, See — General's aathority to 

place: A so! . 668 
Btatute 28 and 29 riot, o, 15, Boo, 8, Bee Governor General's anthorlty do 

place Si PE e ves 563 


Sali ea cal Pd OR on 
Per Mookerji J.—Although a repealed Statute has to be considered as r 

, if it had never existed, this does not prevent the Oourt from looking ata 

Repealed Act, in pari materia ona question of construction ; when the 

, provisions of a Statute, as to the scope of which there is room for reasonable 

doubt, have to be construed, reference may legitimately be made to the pre- 

. Yious history pë the law on the subject, But it is only when the Statute or 

{ts phraseology is ambiguous and such as to admit of two meanings that a 

historical investigation of this Kind is permissible, r aia 


Bhagirathi Dass -- vis 568 
Statutory lien: if can pe created by oonsent— Provision ot law to be 
atrigtly complied with, Ses Putni Regulation, Beo, 18 ol. (4) wee 7004 
Treatment by landlord as a usufructuary incumbrancer,. Se 
_ Puta! Regulation, Bec. 18 ol. (4) 604 
Striking oft and dismissal of application, difterence ETE 
. profita application to determine... ~ $01 
Bub-leafe befote resumption—Ohoukidari chakran lands Bosatipiion, 
effect ot —Zemindar—Ohoukidar, Bee Ohoukidari Chakran Act, Bec, 51,.. 85 
Substantive rights, change of, and not of prooedure—Central Provinops : 
Reht Law, Sec, 48—Oentral Provinoes Tenancy „Act of 1808, Seca, 45 
ol, 8, 47—Ocoupancy bolding, transfer of pert of, See Jurisdiction, when . 
"exoluzive ise - 499 
Substitution of heirs not made in time—Partice nocelwary—Abatament of j 
suit, Ses Partnership sss 305 


Succession Certifloate—Siser's esq ort wn, Y hoir— Dayabhaga Boheol of Hindw 
Law, 
Sister's daughter's won is not prima facio an heir under the Dayabhaga 
Law and i therefore, not entitled to get a succession certificate under Act 
VII of 1889. Krishna Pada Dutt». Secretary ge Binga Koe dadie An 
Council ^ bb56 
Boos Corilfato Aot mation — i meaning. 4f section 00 ef tàs Transfer 
. Of Property Act uv of. 1882), application under, for. money . decree — Debt when 
GOOrKss , duo— Applicant pllintif— Emotion of decroo—Nature of joint family 
dokt if lon pponr on tho face of ths bond—Jotnt family dobt. 
In 9 legal sense a debt is elther & Mquid&tod money demand or a liquidated sum 


; Section 4 of thb Bucolesion Certrficate Aot ‘ls mandatory. If the matter of non- 

produotiin of Buocension Osttifloate is brought to the notioe of the Court in Hima, it is 
the duty of the "Court to stay its hand and to give affect to the clear legislative 
intent. 5 
hel anid bi respoot ot whisk: pal deae nda sepiligi G0 ot the Transfer 
of Property Act is sought isa debt within the meaning of section 4 of the Succession 


e - 
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Suocession Certificate Aot,—( xid.) - ; 
Certificata Aot. It &oorued due on the date for NP MERE mentioned, inthe BONS. 
bond, It is not a case of a succession opening out during the pendenay of the prooeed- 
ings in Court, but a case between plaintiff and defendant, , , 

" It is not necessary that the debt clajmed should appear on the face of the 

bond that it isa jolnt family debt ; it is enough, f itis admitted or proved 

that the family fs joint. Ifthe debt is 2 family debt and such a debt has 

vested by right of survivorship no succession certificate need be produced. 


Sahadev Suknl » Sakhawat Hossain... 2s 858 
Suggestion made by the prosecutor without evidence to support it— Judge, 
duty òf Bos Misdireotion E á vii 345 
Buit, barring of—Estate under the Hnoambeesa Estate Act, es Chhota ` 
Nagpore Encambered Estates Act, Bec. 8(3) (c) - - 578 
——, frame of — Bjeotment, sult for, See Tanki-tenure d 450 


- =——-, by some of ths co-owners, maintainability of—Rent due io member ot 
pint "Hindu family—Olaim joint and indivisibie—Addition of prios 
, Miter limitation period—Limitation Act, Beo. 33, Ses Joint Hindu 


" family ese T PEE 251 
— maintainability of— Declalons of Settlement Court,” Bee Éxeonilon rd 
of mortgage decree. > 5 "EE TU! 
— maintainability—Oo-sharer landlord—Rant, suit tor—Oo-sharers diida 
"^ defendanta, See Landlord and tenant m s ai 435 


———, to enforce agreement to pay deratal amount by instalments if maintain- 
: able, Ss Civil Procedure Code, Beo. 257A ae É T 
-py to se saida award—Oonrt- -fee, See Civil Prooedure Code, Beo 283 m 
- SS to set aside summary proceeding—Oonrt-fee, Sss Olvil Procedure Gode, 
“oe, frame of-—Possession, suit for—-Zemindar and Putnidar—Rosumpticn by 
Government and subsequent settlement. with Zemindar, Sec Ohauki- 
Suit for declaration and tujunotion-—Donsequential rellet, Bos Otel 
Prooedure Code, Bec. 983... ve LIN ». 
86 


: 


Li 


Bitt for establishment of right under doo. 388, Otri Proosdure* Oode— ` 
Value of suit, Ses Oivil Procedure Code, Bec. 288 pe nies 
Suit to recover tanure—Chhota Nag pore Landlord aud Tenant Procedure Act, Seo, 37 
—Donial ef tenant's title by lendlord—Limitation Act (XV ef 1877), Seo. 14, 
- Boh. IT, Arte, 138, 149—Ewolusion of tims—Non-montion of claim to entantion in 
. the plaint, not fatal, í : 
-A mit to recover a permanent tenure by the s&uotion-purohager from tenant in 
which the landlord defendant denies the title of the plaintiff on the ground that’ on 
the death of the previous tenant the land reverted to him does not confe under section 
8f-ot the Olihota Nagpore Landlord and Tenanf Procedure Act and is triable "by- the 
Civil Court, To such a sult Art, 143 and not Ape 188 of Sghedulg II of tho Limita- ' 
tida Aot ts applicabla, 
` In computing the period of limitation, the time during which «& suit 
réniained pendifig iń a Court not having jurisdiction tò entertain it 1$ to be 
excluded under section 14ecf*the Limitation Act, The non-mention of a 
oliim to that extension of the period in the platat, presented tò the proper 


peewee * 


e. à 
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Suit to recover tenure,—(Conté.) i 
Court dfter return, is not fatal, Raghu Nath Bhagat e Syed Samad 
Shah RE 660 
Summary Proceeding, mult to sot aside—Conrt-toe, Sse Civil Procedure 
Code, Beo, 288 Jt - 6 ne T B8 
Surrender, implied—Tenanoy of homestead land created before Transfer of 
Property Act—Notioe to quit, 1f necessary, See Ejectment, suit for ... 800 
‘Tanki tenancies, origin and incidents of, Ses Tanki-tenure  -- 460 


Tanki-tenure—Rsevenus sals (Ax VII of 1808, B. C.), sections 1 | li Rjostwént-— 
Revenues Sale Law ( Act XT of 1859), section 29 — Subristing title at dats of ruit. — 
Title, recognition of, as tankidar, if sufficient to give right of swit—“Revenue” and 

' propriator," moaning of —Tankidar, amount dus from, and payble to Goreramont— 
Revenno—Sale by Collector for Government duse, if leyal—Ocoupancy ratyate, 

: protection of, from ejootment—Sale, affect of—Buit, frame of —Mskifariowmerns— 
Tanki ‘tenures, mature of saitiamont of— Regulation VII of 1899, section 10, Olawusee 
8, 4, 5, 7, & —Orlgin and incidents of such tenancies, 


The word "revenue," as defined in Act VII of 1888, (B. 0.) includes every sum 
annually payable to the Governmont by the proprietor of an estate or tenure In respeot 
thereofy and the word “proprietor,” inoludes any tenant by whom any estate or 
tenure is held direotly under the Government. 

Upon the disappearanos of the xemindars who held tho tenures (damki tenures) 

directly from the Government under successive temporary settlements, i pon thelr 
refusal to take fresh settlements at the time of a resettlement, the tenkidars came 
into dfrect reMtions with the Government and became proprietors of the tenures 
which were thenceforth held by them under the Government within the meaning of 
meotion 1 of Act VII of 1888, (B. 0.) and the sum annually payable by them in respect 
of the tenures would be rightly desorfbed as revenue, within the meaning of the same .. . 
provision df the law ; and the Oollector has ample authority to bring each tenures to^ 
sale under the provisions of Aot VII of 1888, (B. O.) 
. If the tanbidars in a body are the tenure-holders liable for the payment of the 
Government revenue, each of them prima facies has to-contribute a portion of the sam 
payable. The payment of such sum by any tankidar is payment by him in his 
character asa member of the body of tanhidars ; merely because he cultivates the 
land tn the occupation, he cannot be regarded asa oultvating raiyat under the entire 
body of tanbiders which includes himself as a member. The tandiders cannot there- 
fore be regarded as occupancy raiyuta protected from eviction under section 14 of 
Act VII of 1868, (B. 0.) 

Thé cause of actipn of a plaintiff suing in ejeotment EI ET tus 
title under which the defendant prefers to hold possession. What concerns the plain- 
tiff is that another is wrongfully ín possession of what belongs to htm and that fact 
gives him hfs cause of action What the plaintiff is entitled to chim is the recovery 
Gf possesion of the land as a whole and not in fragments, and all persona who oppose 
him in the enforcement of that yight are concerned in his cause of action and ought 
* accordingly to be made parties to the suit in which he seeks to ejoot them, and parti- 
cularly so, whgn they combine to keep him out of, posession, 

It cannot be affirmed as a matter of law that upon default of payment by a 
taubidar, the entire village is Hable to be brgught to «alo so as to destroy the rights of 
all the tenure-holders The question depends upon the olroumstance whether the 
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Tanki-tenure,—(Contd.) 
oottlement originally was under clauses 8, 4 end 5 or under clanses 7 and 8 of seotion 10 
of Regulation VII of 1822. 

The fundamental distinction between the two kinds of settlement is that in the 
case of a settlement under clauses 3, 8 and 4, the settlement 1s made with g Budder 
Malgusar who represents all the persons interested in the property, and his default 
makes the entire tenure liable for sale unless there 1s & provision to the contrary 1n the 
settlement ; and in the case of a settlement under clauses 7 and 8, there is a settlement 
with a selected person as Sudder Malguxar, but his default does not make the entire 
tenure Hable to sale. unless there is a specifo provimon to the contrary in the 
settlament, : 

A settlement can be made under olauses 7 and 8 only in the oase of i 
cultivating proprietors who hold their tenure in puttssdars or bhyachared or 
similar form. .Bandhu Acharja v. Nathni Bahar Singh .. me 480 

, created before Transfer of Property Aot of homestead Iind--. 

Implied Surrender—Notice to quit, if necessary, ges Ejeotment, atit 

for EN m T A e tà. 800 
Tenant—Non-transferable holding—Mortgage—Auction-purchase by mert- 

gageo—Suít by landlord for ejectment—Nofi-ocoupyingetenant nota 

necessary party, Sas Abandonment . e T9 
Tenure, non-permanent, created before the passing ot Transter ot ene 

Act, uf transferable—Transfer of Property Aot, Beo. 2 effect of— 





Bengal Tenancy Aot, Beo. 11, See Ejectment ... 558 
Theft, no conviction for—Restoration of articles not identified, legal, m 
Indian Penal Code, Beo. 448 = igs * 10 
Timber of certain size, grant to oat, Conan. of — Limited rights, S 
Forest-right ... "m on T 152 
Title at tho date of salt, Bee Suit for pomomion E" ES E 283 
———-, evidence of, See Bevenue Survey maps E " 414 
—— of purchaser aí revenue sale when vesta and when ARTET NE 
chaser takes what, See Revenue Bale Law, Beos. 27, 54 e esa $97 
——— Possemion—Heanding over profits to party, See Criminal Procedure 
Code, Boc. 145 sa -—— EI * 889 
to property—Deoree on m TNI purchaser, Se Title ot. 
auction-purchaser when acorues war A m s * c 1 


Title of &uction-purchaser, when aeorues— Bqwitable rights—Oinl Procedure 
Code, Soo, 316, 


PA N E puroliéser door hot agde hl tide HU Cu Gad atto 
of the sale, yet upon general principles he may have equitable one 
his purchase, before the date of confirmation of the salo, ° 

Boope of section $16 of the Civil Procedure Code examined, po 

. Although the title to the property sold vests in the purcheser from the 
date of the confirmation, he does not acquire the right, title and interest of 
the judgment-debtor as they stand on thatdate, If he has purchased in 
execution of & money decree, he takes the property as it stood on the date of 
attachment and is not affected by any subsequent dealings therewith on 
the part of the fudgment-debtor.* If he has purchased in execution of a 
deores ona mortgage, he takes the property as it stood on the date of the E 
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Title of auction-purchaser, when acornes,—{ Conte.) 
oreation of the morrgage and persons who hare subsequently become interested 
in diffdrent" fragments of the equity of redemption cannot claim a superior 


title. Bhawani Koer v. Mathura Prasad e. “Ty 
Title-deed—Auction-purchaser—Snit for establishment of title, Ses Sale 
certificate . .., T" . Bed 


Transfer of oase—Any case—Oriminal 0486 Bogurlty to be ot penis. 
haviour—Oriminal Procedure Oode, Beos. 110, 192, 520 ^), Soe Oriminal 
Procedure Code, Secs. 110, 119, 117, 192, 256, 5297), 540 tis 177 

—  — of & osse toa Subordinate Magistrate— Complaint against several 
persons—Summons against other, jurisdiction to imme Sae Criminal 
, Procedure Oode, Seo, 102 ove - id 340 

of moreables— Grant, construction of, See Forest- -right 152 

to some Magistrate other than trying Magistrate— Recalling 

proseoution witnesses for crore-examination—Accused, right to re-call, 

Ses Ur|minal Prooedure Code, Beos 256, 626 T ms 340 

of Property Act— Leese— Rent. 

The Tiansfer of Property Aot gives no authority toa landlord to enhanoe 

the rent of hif tenant during the terg of the lease, whether it be in perpe- 

tuty or for a definite term. Satis Chunder Chattopadhya * Rai 
Jatindra Nath Chowdhury m sa 934 

——— ——, Beo, 3—Non-permanent tenure Sak before 
the passing of Transfer of Property Act, if transferable, See Eject- 











ment e eee ee 558 
ge, Bee. ai tipped VEERE E rer kes. 
quent aoquirition of riga. 


The rule of law underlying Seo. 48 of the Transfer of Property Aot is that, as 
between the transferor and the transferee, the transferor o&nnot plead subsequent title 
to the land 4ransferred, if he had induced the transferee to pay money for the transfer. 
The prinojple is an extension of the rule of estoppel. 

Where a person who had merely a ghatsoali interest in certain land, mortgaged it 
on the representation that it was his jeigw and be subsequently. got. & mohareri 
, dile to it : 

Held, that of a decree for sale upon the mortgage, tho woberari interest 
of the mortgagor pasfed to the mortgagee. Mokhoda Debi » Umesh 

' Chandra Banerjee... 381 
ML — ——, Bee. 538—Defeating or iiai inmi ii: 
tions for transfor separable— Jf whole transfer roid. 

A transfer of propenty, the considerations for which are separable, part being for 
valuable consideration and part for the intention to defeat or delay other oreditors, us 
valid and enforeeable with regałd to the part which is for valuable consideration. 

A morigdge: was executed for a total sum of Bs 8,500. It was found that 
Bs 4,858 was actually advanoed by the” mortgagees, tho evidence as to the balance 
Ra, 3,647 was -axtremely suspicious and seamed to be for the purpose’ of een Pe 
Wnother oreditar who had obtained a decree on a Aatokitta. 

Hold, theresought to be a mortgage decree on the footing of Hs 4,858 
being the principal money secured. NUI SIUE ee 

Kishore Saha ee * e» tee 586 
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. Transfer of Property Aot, Sea. 58, 59, IOUSME qu: aad charge, differense 

between, c 

The Transfer of Property Act contemplates a difference between” moftgages and 
charges, though, no doubt, the mode of granting relief and the nature.of the relief that 
may be granted are similar, because a decree for sale is the only relief that may be 

granted for the enforcement of a charge. , 

A mortgage is a transfer of an interest ın specific immovable property ; a charge 
only secures rayment of money out of that property. Either may be created by act 
of parties, but when the “transaction does not amount to a mortgage,” and does not 
therefore operate as a transfer, it is a charge on immovable property A document 
which only gives a right to payment out ofa particular property without transfering 
it, creates a charge, 

If an instrument is expressly stated to be a mortgage and givea the . 
power of realization of the mortgage money by sale of the mortgaged pro- 
mises, it should be held to be a mortgage. The fact that the necemary for- 
malities of due execution were wanting would not convert the mortgage into, 

a charge. If, on the other hand. the instrument is not, on. the face of it’s 
mortgage, but simply creates a lien, or directs the realisation of money’ from 
a particular property, without reference to sale, it creates a charge, Gobinda 

` Chandra Paul v, Dwarka Nath Paul... " 402 ' 


, Beo, 89— Martkalling — Cornirüiuilon— Morigdyer and 





Mortgages, 

There is nothing in the provisions of the Transfer of Property Act to 
support the view that as between s mortgagee and the holders of the equity 
of redemption, the mortgages is bound to distribute his debt rateably, upon 
the mortgaged properties Hara Kumari Chowdhurani v. Eastern 


Mortgage and Agency Co. Ld. . eM 274 
m ———— — ——34 feo. 89— Time for sedéesiing diae Adi 
ment of decrees, Court's power to enquire into, Ses Mortgage decree — ». 58 


—— M — 





; Sec, 90, applioation under, for money depree—, 
Debt when acorues due, See Buoocesmon Oertifloate Act, Soc, 4 T 
, Sec, 106 cl (j)—Tenant-at-will—Non-trans- 
ferability, See Ejectment, suit for .. 107 
— c —, Beo, 111—Jolnt landlords—Denlál of iste 
by tenant—Tenanoy how can be put an end to—Intention to determine, 
Boe Ejeotment, suit for Lobe 483 
, Beo. 111—Renunoiation by one of two lessees, : 
Geo Landlord and tenant, dental of relation ar * 848 
Transferoe of a non-transferable holding— Landlord and tenant*-Tenante 
refusing to pay rent—Tenant asserting right to transfer, am Bengal 
Tenancy Act, Beo 87 n 78 
Tranzferor—Subeequent aoquisition of PERO UPS HEN; . 
Bee Tranafer of property Aot, Beo. 48 — ,. = ° BBL 
Trees, prices of, suit for money dne as—Damages for breach ot oontraot— 
, Suit for arrears of rent. — Bengal Tenancy Aot, Boos, 1445 198, Sch, IIT, . 
Art, 3, Ses Forest right " 152 
Trespass, Olvil and not Oriminal—Oircumstances, Bas re Deut Code, 
Bec, 448 s ^ ove TS - bee 175 








Vor. VII.] ; INDEX OF CASAS, 741 
Trespasser—Auction-purchase by mortgagee of a non-transferable hold- 
. ing—Bult by landlord for ejectment—Non-ocoupying tenant mortgagor 

note necomary party, Ses Abandonment js 73 
Trial, ds neto—Aoopsed not given an opportunity to recall a Gross-ox- 
amine the proseoution witnesses, Sse Oriminal Prooedure Code, Seca, 

250,526 EN "t 240 
Under-tenure holder making. deposit, how long AS in pone 
Remaining in possession after satisfaction at his risk—Analogous to 


mortgagee in possession, See Putni Regulation, Beo, 18 ol. (4) + m 604 
Value of suit—Suit for establishment of right, Ses Civil Procedure Coda, 

Boc. 288 - “ aes 88 
Voluntary gbandonment—Exeontion Balo, Ses Abandoment on 73 


Wahtbs, right of worship in moaqucs built by Hanafa. 
The Wahatis, although holding different views in the matter of ritual, 
have a right to worship in the mosques, buflt by Musulmans of the Hanafi 
* sect primayfly for the use of their own sect, provided in the exercise of the 
right of worship they do not interrupt or disturb the worship of others. 
Abdus Subhan «les Mehral e. Kurban AH and Umar 





. Karim v Hedaltullah m ees 438 
Waiver-—Consint of parties to jur&diction—Judgment if void whan, Su 

Juriediction "T és 152 
objection— Registrar, power of, to grant leave id p 13 of the 

Letters Patent, Sae High Court, Letters Patent, cl. 12 iva 441 


Warrant, issued by Political Agant—Endorsement—Jurisdiction of Magis- 
trate to release arrested person on ball, where no such endorsement, 


Ses" The Indian Extradition Act—Magistrate to release gt 171 
What is to be acquired under Land Acqusition Act—Aggrogate rights in 
the land—BSubaidiary right, See Land Acquisition Act vss 445 


Widow, Hindu—Life-interest—Abeolute gift—Power of alienation by git 

or salo—Gift over—Limition imposed by will, effect of, See Will, 

construction of E 540 
Will construction of— WIR, ETA fia y sepu tig q— 

Widow, Hind«—Lifo-inisrsst — Absoluto. gift —Powers of alienation by gift or sale 

. — Aft over— Limitations imposed by will, effect of—Oonsiruotion, rule of 

Where in the recitals of a will, a Hindu testator mentioned that he had no sons 
but only one daughter, whom he had given in marriage, but it was his duty to main- 
talp her, and that his wife, to whom the will was addressed, was entitled to tho pro- 
perty tọ be left by him, and then in the operative part of the will directed as 
follows :— 

H Bald T äle, yon (he wit) shall under this wi, booome poæessor of my pro- 
perdes &o....—.. you wil hare the right and power to allenate by gift or sale all 
the maqvable ain torib pibperties........... s. 6” 

# My daughter shall become entitled to and possessor of whatever properties will 
remain after your death, and she shaM &njoy the same....... 1. The seid, daughter shall 
have the same rights in the aforesaid properties as you have, and he to whom my said 
“daughter may willingly gtve away these properties, shall possess the same and enjoy 
them............ 9 

Held, (upon a construction of the will)—That there was not, in so many words, 
any clear and absolute gift to the widow,that the ‘widow took for life, with a power 
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Will,—(Conta. ) 
of ‘alienation, but to the extent to whioh such power was not exercised that the* 
-dhaghter similarly took the property and that she was to have the “manfe rights ın the 
properties,” as thé widow. 
Tho Coury in construing a will, must give effect to all the mem o! the 

will so fares it can, Hara Kumari Dasi #' Mohim Chandra Sarkar 540 
Witnesses callod by Court—Orose-examination by parties—Restructions as 

to cross-examination— Criminal Procedure Oode, Rec 540—Bad livell- 

hood, See Criminal’ Procedure Code, Beos. 110, 112,117, 192. 256, 


529 (f), 510  ... T 177 
for proeecution, Sealing ot, for dos cssiaundon A oied, 
right of, to recall, See Criminal Procedure Code, Seos, 266, 526 a dee 240 
Witness—Mortgage bond—Son of the mortgagor—Liability, See Signature ° 196 
Zemindar—Ohavkidari Chakran land—Sub-lease before resumption. See 
Chaukidarl Chakran Act, Beo. 6l  ... ie wie i 85 
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Vou, VII. MALIKANA ALLOWANOR. 3n 


that the proprietors of estates let in farm or held khas shall be, 
entitled ‘to receive an allowance of malikana at the rate of not 
less than five per cent. on the net amount realized by Govern- 
ment -from- the lands nor shall it exceed ten per cent. on that 
amount without the special sanction of the Governor-General 
in Council, provided wherethe proprietor bas been called upon 
to state the highest amount of jummas for the payment of which 
he may be willing to engage and has stated the same accordingly, 
the sum so stated by such proprietor and not the jumma ulti- 
mately realized” by Government, shall form the basis on which his 
malikang allowance shall be adjusted. These provisions were 
subsequently declared by section II of Regulation IX of 1825, to 
apply to all lands not included within the limits of estates for 
which a permanent settlement has been concluded and to all 
*estate held khgs. But section XI. of Regulation IX of 1833 
declares the new provisions in section 5 of Regulation VII of 
1822, to bè only of prospective effect and to be applicable solely 
to the settlements made under that Regulation. 

There is another kind of makkana which is generally found 

in Behar and the same is found in section 
* XXXVII of Regulation. VIII of 1793. 
This is a grant of land instead of a grant of money allowance. 

: The malikana allowance appears to be 
gv of two kinds :— 

I; Malkana or proprietary allowance, granted for estates of 
which settlement is not niade with the proprietors. This is fixed 
for the term of the settlement (a) when tender of settlement is 
made to the proprietor, and his offer is not accepted in which 
case the malikana is cziculated on the amount of his offer, and (7) 
when tender of Settlement is made to the proprietor, but the 
settlement. is refused absolutely without any offer being made, in 
which case the net collections of ten years immediately preceding 
form the basis of the calculation of the malikana. In both these 
Cases also the amount of malikana is not dependent on collections. 
Malikana is fluetuating (c) when settlement is not offered to the 
proprietór, the malikana being then calculated on the net collec- 
tions of each year (r);and . 

‘Il. Makkana which was allowed to “zemindars i in virtue of 
their right as prbprietors, in consequence of the settlement of 
theirestates or lands out of their estates with others The 
walikana as generally found in Bihar'falls under this class 

(1) Regulation VII of 1899/8ec, V, 


-Malikana lana. 


Mansell 
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and is a compensation permanently granted to ,proprietors (a) 
on account of the settlement of their estates* with others on: 
their refusal, () for lands given out of their estates rent free 
to others by Royal or other grants and (c) for such lands which 
were subsequently returned and assessed to Revenue by Govern- 
ment and settled with holders. It is of a pensionery nature, 
and does not depend on collections. 

The walikana of the first class is payable for a term of years 
only that is during the currency of a settlement. In cases(ay 
and (4) the amount is fired, while in case (c) it "may vary from 
year to year. Malikana of the second class is permanent, 

Besides the above there is a special kind of malikana created 

alang PY clause nine of Sec XXXIII of Regula- 

given rent free to tion XLII of 1793. By that regulation, a 
grant of waste lands capable of being: 

brought under cultivation with the least difficulty and at the 
smallest expense, was to have been made to invalid'sepoys and 
native troops desirous of receiving such grants in lieu of their pay 
allowed to them and the original grantee held the lands rent 
free for life and upon his death, his lands are to be continued to 
his hiers-at-law, at a fixed jumma, upon an estithate of*the actual 
net produce, after deducting one-tenth therefrom to be annually 
paid to the zemindar, as malikana. Should there be default in pay- 
ment of the rent of Government and the malikanapayable to the 
zemindar, the rights and privileges of the grantee areto be sold 
to the best bidder, for the liquidation of the demand against him; 


OASES AND COMMENTS. ° 


Contract—T, heatre— Engagement of artist. 


The defendants agreed to engage the plaintiff, who was an 
actor, for the principal part in pantomime’at’a salary of £130 
per week for the first year, £140 a week for the second year, 
and £150 a week for the third” year, with'the 'qption, in 
consideration of the engagement, of retaining the plaintiff's 
services on the same terms and conditions as set forth in the 
agreement-for the following pantomime Seasor, z 

Held, that the contract meant that, if the option was exer- 
cised, the weekly salary payable would be that which was payable 
for the- third year, amd that the contract was not void for 
uncertainty. : i 


Vor. VIL] OASES AND COMMNNTS, ' 


 Way--Dedication—Lessee—Right to dedicate, 


A lessee cannot dedicate a public right of way so as to affect 
the interests of the owner of the -fee simple, or of those who 
purchase from the lessee without notiae. 

Held, also, on the facts, that there was no evidence upon 
which dedication by the lessee, assuming him to be the owner 
in fee, could be found. . 

Decision of Neville, J. (23 T. L, R, 366; [1907] 1 Ch., 
704) varied, : 


: Master and servant—Jllness of servant — Baght of em- 
ployer ip terminate agreement, 


By an, agreement, made in August, 1903, the defendants 
agreed to eufploy the plaintiff for a period of five years as their 
works manager. The agreement contained no provision enabling 
the defendants to terminate the agreement before the end of 
the five years. Towards the end of 1905 the plaintiff became 
ill and was absent from work from time to time. In January, 
1906, *his illhess became more serious, and shortly afterwards he 
was medically examined and was told that he must have complete 
rest for a considerable time and undergo special treatment. It 
did not appear from the certificate of the doctor given at thé 
time that the plaintiff would never be able to resume his work. 
As, by reason of his ill-health, the plaintiff continued to be absent 
from work, the defendants gave him notice in April, 1906, termi- 
nating the agreement, and they appointed one of their staff to 
act as works manager. By the middle of May, 1906, the plaintiff 
recovered and was fit for work. In an action by him for damages 
for breach of contract, Channell J., held that he was entitled to 
recover, inasmuch as the circumstances were not such as to 
justify” the defendants in thinking that the plaintiff would never 
be able to perform a substantial part of the unexpired period or 
the agreement. 

* Held, that as the learned Judge had applied the true test 
namely, whether the illness was such as to put an end in a 
* business sense to ‘the engagement and to frustrate the object of 
the engagerhent—and having found as a fact that it did. not, 
the Court would not interfere. e 

Decision of Channell J. (23 T. L. R. 306); affirmed. 
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Solicior—Counsel's fees—Counsel advising after üction ` 


begun—Objeclion by chent—Right of “solicitor to 
charge fee to chent. 
The rules of etiquette as between members of the legit 


profession are not binding upon clients. 
Therefore where a counsel had advised a client during the 


progress of an action, and the client expressly told the solicitor 


not to brief the counsel at the trial, and the solicitor, acting under 
Resolution 20 as to Bar Etiquette (Annual Practice, 1908, Vol. 2, 
P- 743), briefed the counsel at the trial and paid him his fees :— 

Held, that the solicitor could not, upon ee cia his 
client with the fees paid to the counsel, "o£. 
Will—Husband and wife—Gift derig Sein: 

Wife not married to testator— Condition: 

. A testator, having gone through the ceremony of marriage 
with a married woman, made his will whereby he gave the 
income of his residuary estate to " my said wife during her life, 
if she shall so long continue my widow for her own use and 
benefit, and upon or after her decease or second marriage "* upon 
trust for the children of the testator. The testator was never 
married to any other person, and at the time when he went 
through the ceremony of marriage he knew that his alleged wife 
had then a husband living. 

Held, upon the true construction of the will, and having 
regard to the circumstances, that the married woman with whom 
the testator went through the ceremony of marriage was entitled, 
as his “widow ”- to the income of tbe testator,s residuary estate, 
unless and until she contracted a. marriage subsequent. to He 
testator's death. 

- Decision of Kekewich J. (23 T. L. R. 426, [1907] a eni 35) 
firmed . 


Master and servant—Compensation for injuries m 
accident, ee 


"The appellant was employed ast collier by the respondents, . 


and it was part of his contract of employment that the employers 
should pay him his wages at their pay office. The appellant left 
work on Saturday at 5 A.M. At 12-30 P.M. he was going for 
his wages'along a path which had been made by the respondents 
for their workmen, and while ‘going along a railway company’s 
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' line which ran through the respondent’s premises, he was knock- 


ed down Dy an engine and injured. 

Held, that he was injured "in the course of the employment ” 
within,section 1, sub-section 1, of: the Workmen's Compensation 
Act, 1897, and was entitled to compensation. 


Damages—Minerals, working of — Subsidence— Risk 
| 0f further nM. dm in value 
.0f bind. 


Where’ damage to land and buildings has been caused by the 


working of the minerals underneath, in assessing the damages 
recoverable ‘from the mineral owner the depreciation in the 
market value of the land and buildings attributable to the appre- 


hension of efurther subsidence aua by the past working canhot. 


be taken'into account. 

Sdch further subsidence, if and when it occurs, gives a fresh 
cause of action to the surface owner. 

Decision of the Court of Appeal (22 T. L. Ba 521; [1996]; 2 
Ch. 22) reversed. 


REVIEWS. 
The Bengal Te Tenancy Age oy R.F. RAMPINI, M. Ay LL. 
AND' J. H. Kzmg.—THmb Epirion—S. E. Lammi & Co., 


CALCUTTA, 1907.— he edition of the Bengal Tenancy Act 
by Mr. justice Rampini has in the past proved indispensable 
to every membeg of the profession. The additions and altera- 
tions made in the new edition will still further enhance its 
reputation. All the amendments made in the original Act up to 
the end of May last have been duly incorporated and the recent 
decisiofs ar& düly poted, though we have not been able to dis- 
cover up to what date the reports have been dealt with ; it 
would have been an advahtage if the latest cases had been given 
in maddendum, asis usually done in other books. The intro- 
duction which is a new feature in this edition gives the history 


. of the law of landlord and ténant and ńlso analyses the provisions 


relating to the Record of Rights inthe Bengal Tenancy Act, 
On the whole the new edition will maintain its position as the 
leading Commentary on the subject.. It is sfperfiuous to add that 
the get up of the work is worthy of the reputations of the 
publishers. . 
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Death Duties—by C. Bzarry, SECOND Eprriox—EsrINGEAM ` 
WiLsoN, LONDON 1907.—4s. Net.—The fact that this book has 
reached a second edition in less than two years proves con- 
vincingly that iť has met a demand. The subject of Death Duties 
is extremely complicated ànd the book has the merit of being a 
simple and an intelligible guide to the authorities in the matter. 
In the new editiop the cases have been brought up to date and the 
notes and forms show all the recent important change of practice. 
We have no doubt it would continue to be a'favourite. 

Hand-book of Jurisprudence—by Tarmt Das "Bnwzmgux, 
M. A, B.LL—B. BANERJEE & Co., CALCUTTA 1907, Rs. 1*8.—In this 
hand-book an attempt is made to analyse the fundamental notions 
of jurisprudence and to illustrate them by reference tô English 
and Indian Cases. It is intended to bé a guide te the leading: 
text books and we trust law students for whom i is intended 
will not use it as a substitute for them. * * 

The Provincial Insolvency Act—by RAJAGOPALA Ava, B. A., 
B.L.—S. R. Krisona Row, MADRAS, 1907, Rs 1-12.—This edition 
of the Provincial Insolvency Act gives the text of the Act 
together with notes of such English and Indian Cases as illustrate: 
the sections which are borrowed in the main from the English 
Bankruptcy Act. The Comparative table and the Appendix 
which sets out the proceedings in Council HE both be 
found useful, . 


CONSTITUTION OF THE HIGH COURT BENCHES. 
From 2nd January, 1908. 


Maclean, O.J., & Coxe J.—Presidency Group and. 
Privy Council Department. 

Rampini & Sharfuddin JJ.—Criminal Bustnes, e- 

Harington & Holmwood JJ.—Rogular „Appeals of all. 
Í d Groupe; S d 

Brett & Chitty JJ.—Patna Group. L.. 
Stephen & Mookerjee JJ. Burdwan Group. 

Mitra & Oaspersz JJ:— Rajshahye Group. 

Woodroffe & Fletcher JJ.—Original Side. * 
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MALIKANA ALLOWANCE-( continued.) 
- We'fnd that Regulation I of 1793 makes the malikana 4 
> proprietory right in the lands (1), while 
na Aii. * pro Regulation VIII of 1793 declare malikana to 
"pra be an allowance in consideration of the pro- 
prietory right (2). Malikana is payable by the former monthly(3) 
according to the Aisthand¢ fixed for the Sudder Jumma, with 
an exception to any cases'in which it may have been other- 
wisestipulated with the farmers; and the payment (4) thereot 
isto be enforced by the Collectors by the same process as is 
prescribed for enforcing payment of arrears of the public 
Revenue, if they shall at any time neglect to pay. Relying upon 
thisterm, Chief Justice Peacock in the case of Bhoobes Singh v. 
Mussamut Nehmoo Bokoo (5) expressed a doubt without deciding, 
whether a suit will lie in a Civil Court for the recovery of malik- 
ana. Since this case, this question has not yet come for decision. 
By the same Regulation, Government makes itself a guarantee for 

thé full payment of malikana (6). 

Now having related the origin and history of malikana, 
we naturally seek to enquire what are its incidents. There has 
been a paucity of case-laws on the subject, except on the point of 
limitation, * 

S The first question naturally arises, whether the proprietor 
in possession is entitled to malikana and 

Propter fh pou section V, Cl. 2 of Regulation VII of 1822, 
malikans, clearly enacts that no malikana allowance 
ex is to be granted to such zemindars as may 
ciuis in the occupancy, of their tenures, whilst the mehal 
in which they are included is held khas or farmed, or of any part 
of them,—that is to say, zemindars who may cultivate or lease 


1) Regulation I of 1788, Seo. XI, Art X, Chaise t. 
3) Regulation VIII ot 1798, Sec. XLIY 
8) Regulation VIII of 1788. Bec, XLV, - LETT 
IDEE tion VIET of 1708. Bes XLVL 
5) 19 W. B. 498 ; e EN Te R. A, 0. 39, 
(8) Regulation VIII of 1798, Bec, XLVL 
* . 
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their lands, and pay the revenue to the farmer or Government 
officer; nor without the special sanction of Government 
to any malguzar, zemindar, or other proprietor, or holder of land 
who nfay directly or indirectly continue to draw any allowance 
from the raiyats of the lands farmed or held khas. .It was also 
“Held” by Seton-Karr and Jackson JJ. in the case of, Sheikh | 
Zdhoor Hug v. Shéikh Morad AN (1), that old maliks; when 
"allowed to receive malikana cannot get possession. ~~~ — 7T 
One important point in connection with malikana has been 
, whether, its being payable to the. proprie- 
RC aed tor, by the farmer or person in his place, 
it is'a rent. Glover J. in DAoobee Singh v. Mussarset Nekmoo 
-Bokoo (a), says " malikana is in the nature of rent. It.represents 
the profit of the proprietor derived. from the rents of his estate 
and.was so understood apparently by Government dt the time 
of the. Permanent Settlement." He concludes by saying “ pay- 
ment òf malikana was enforced in the same manner as arrears of 
rent, Malikana, therefore, has ‘all the elements of rent. 2 But this 
view was dissented from by Mr. Justice Kemp, whose opinion pre- 
Vailed when the case was referred to three other Judges whose 
,jadgment was delivered by Chief Justice Peacock (3); (Mr. 
^ Fistice Jackson and Mr. Justice Macpherson concurring) who 
held that i malikana i is not rent, nor has it 
“the elements of rent. It is a right 'to 
réceive a portion of the profits of the estate.” “The. same view was. 
taken by Mr. Justice Bayley, who held i in the case of Herranund 
Shoo v. Mussamut Oseerun, (4) that  malikana | is not rent 
though Bailey J. in the same case held that malikana" was in truth, 
very much of the nature of rent charge. It was held i in Heeranund - 
Sahoo v. Mussamut Oseerun (5), that malikana was not rent, 
It has been held by Bayley and Shumbhoo Nath Paridit 3i. in, 
ere us Heeranund Sahoo y Mussamut Oseerun (5) 
Mam . that malikana.is not a recurribge cause. of 
_action when the case came for reconsidera- : : 


i 


Malikana is rent, - 


thon for review (6): rs i 

~ "Bayley J. observed that malikana is not rent dis which 
would form a constantly recurring’ cause of action, In. Gopi. 
Nath, Chobey x. Bhugwat ~Pershad (7), Mre Justice” Mitter | 
concurring with Mr. Justice Norris observed: “In this case the 
plaintiffs are seeking to'establish a periodically fecitring' right 


Q) 1 W. B. 83 e "|, (4) 9,8. LR. 102, 

3) 13 W.B. 46; 8 B.LR, App. 108. * (5) 6 W. B.'151 at 152. 

8) 12 W. R. 498 ; 4 B. L. R AO. 30 CXR ) 7 W. R^888 ; Bea also @ Wik 08 
(7) I. L, R: 10 Oale, 708. a } 
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vis.a.right to receive ‘malikana annually, büt thére is also a 
further olaim involved in the suit, because that right carries with 
ita rightto the property itself, if the parties ‘consent to take à 
settlement when the time for concluding the .next'.temporary' ot 
permanent settlement comes. Therefore, it cannot be said that 
it is purely.a suit to establish a periodical recurring right. Mia ia 
While i in the case of Hurmusi Begum v. Hirday Narain (1) 
it was held by Garth” and Maclean J 


5 Malikaia is an 
Becr pulo - . that malikana' was an annual :recurring 
H charge. `. 


`. One of the main incidents of malikana i is that it is an interest 
T =- iin immovable property. Phear J. says in 
interest in Ínfmove Herranund Shakoo v. Mussarut Oseerun (2), 
uil ` that the right to receive malikana constitutes 
an interest in land, as it is a distinct proprietory right and 
in this .view, he’ was supparted. by Bailey J. Chief Justice 
Peacock with Jackson and Macpherson. JJ., also held that 
malikana was an interest in - immoveable property. The 
same view was taken by Glover J. in Gobind Chunder v; 
Ram Chandra (3). Accordingly a suit to recover malikana 
. e is governed by ia years’ limitation (4), 
ER" ees But Glover J. (5) was of opinion: that 3 
years, limitation was applicable, but his opinion was dissented 
from by Mr, Justice Kemp (5), whose opinion prevailed when 
the case was referred to three other Judges (6). It has further been 
held in Gopi Lath Chobey v. Bhugwal Perskad (7) that a suit. to 
establish a right to certain malikana money must be brought 
within 12.years ; as the rule of law, that a person, entitled to an 
interest in immoyable property, loses, not only all remedy, bus 
his title by being out of possession for more than 12. years,- wag 
‘held to apply to the case of a recusant proprietor claiming 
malikana (8), .So where there has been go enjoyment of it for a 
period*of 1 years, the right to recover ceases (9) ; but this right 
will subsist by the recognition.of the proprietor by depositing 
malikana (10). -Ít has further-been held that the claim for malikana 
Q) LL. B 5 Calo. O31. (3)-9W, B103. (8) 19 W, B. 94. 
po 8886; 9» W. B. 403; 10 W, R. 803; 13 W. B, 498; 4 B. L. B. 


Oy DIES, t0 Cale, 708. (By 18 W; B: 466, P ADW. B. 84 
(10) TT We E; 145, * 
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wou]d not be barred even by 12 years, if the arrangements were 
that it would be paid not in cash, but by a set off against fent (1). 
But it has recently been held by Pratt and Bodilly J. in Kwllar Roy 
v. Ganga Pershad (2) that a suit for malikana by some only of the 
co-proprietors is not a suit fos payment of 
When SD DEUDHBE money charged on immovable property, but 
. is a claim arising out of a guasi contract 
created by law and is, therefore, governed by three years! limitation 
and Art. 115 of tbe Limitation Act is applicable. 
(Zo be continued. ) . 3 
SARATENDU GUPTA, 
(1) 21 W. B. 88 (8) 3 0. L. J. 76a, 
REVIEWS. ` 
Indian Penal Code—by R. A. NELSON, M,A., L.L.M:— FOURTH 
EDITION,—SRINIVASA VARADACHARI & Co., MADRAS, 1908. 4 com- 
mentary on such an important and abstruse Statute as the Indian 
Penal Code which has now reached a fourth edition, scarcely 
needs any commendation. Mr. Nelson's commentary, like his 
other: works, is characterised by conciseness and ,clearness of 
exposition. In the present edition, the work has undergone a 
minute and detailed revision, and all recent cases of any import- 
ance numbering more than 600 have been duly analysed and 
noted. The result is, while the work still continues to be the 
best manual for law students, it is also useful to practitioners sand 
administrators as a reliablè guide to the latest exposition of the 
law on the subject. We desire to note, however, that exclusive 
reference to -the Criminal Law Journal Reports is ‘somewhat in- 
convenient ; that series, as is well known, merely reprints the cases 
from the various official and :non-offical Reports, and invariably 
gives references to the original Reports which are copied out. 
It would be an advantage, if the references to the driginal Reports 
are added, otherwise the utility of the book is seriously impaired 
to all who possess the original Reports But not the Criminal Law 
Journal. ' ' o., 
Legal Maxims (Vor. I, Parr II)—by UPENDRA GOPAL 


MITRA, B.L. —We are glad ‘to receivé a second instalment of this , 


useful and interesting work. The present part illustrates eight 
maxims, and we hope, it will be speedily followed by other parts. 
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OASES AND COMMENTS. 


Defamatory words, meaning of— Defamation. 


The plaintiff was employed as commercial traveller by the 
defendant, and the defendant signed and circulated among his 
customers cards in unfastened envelopes with these words upon 
them :—" H. Beswick is no longer in our employ. Please give 
bim no erder or pay him any money on our account." In an 
action of libel, the jury found that the words were libellous, and 
that the defendant acted maliciously in circulating them ; 

Haid, that the words were not capable of a defamatory 
meaning, and the Court ‘directed judgment to be entered for the 
defendant. . 


Cheque—Countermand of payment—Telegram. 


4 cheque drawn upon the defendant Bank was given by the 
plaintiff on October 31st to a third person. Upon the same dayı 
the plaintiff after banking hours, senta telegram to’ the bank 
countermanding payment of the cheque. The bank being 
closed, the telegram was put into the bank letter-box. On the 
next mornibg,the bank cashier, when clearing the letter-box, 
by some accident left the telegram lying in the box, and it was 
not opened til the next morning, the 2nd November. In the 
meantime on the 1st November, the cheque was presented and 
was pdid: In an action, by the plaintiff to recover the sum so 
paid away as money had and received : 

Held; that the countermand of payment was not good until 
it wa’ in*fact brought to the knowledge of the bank, and that 
therefore, the plaintiff was not entitled to recover. 

A telegram may reasonably, and in the ordinary course .of 
business, be acted upon by a bank, at least to the extent of post- 
poning the payment of a cheque until inquiry -can be made ; 
* but a bank is not béund as a matter of'law to accept an unauthenti- 
cated telegrem as sufficient authority for refusing to pay a cheque. 
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Bill of Exchange—Endorser guarantesing debi— 
Blank bill filled 1 1n. 2t 


The plaintiff vas in the habit of selling goods to the first 
defendant( and the second defendant agreed to be responsible 
for thé price of the goods" The course of dealing’ was-that in 
tHe case bf each’ transaction, the first defendant should.atcept 
aríd the second defendant should endorse a blank bill form and 
hang it to the plaintiff, who was to fill it up as a bill of exchange: 
Jn the case of two bills sued'upon, the plaintiff filled in -hip own 
name as drawer, and on one bill he signed his name às endorser 
aboye that of the second defendant, and on the other; he. sighed 
his name as endorser below that of the “second defendant. The 
‘first defendant failed to pay, and the- Pliingist sued. tHe' second 
defendant upon the bills: ~ gu de 

Held, that as the second defendant agreed to be. liable for 
the price of the goods supplied bysthe plaintiff to thé first defen- 
dant, and endorsed the bills.for that purpose, he was estopped 
from setting up that the plaintiff was a prior endorser ; and he 
was also estopped from setting up that at the time when he 
endorsed the bills, they were not complete and regular upon 
tHg face. soe 

> E 
Promise to marry on death of w ie Dawires for 
breach of promise—Contract—Public policy. . 


. A promise by a married man to a woman to marry iei on 
the death of his wife, the woman knowing at the time that he is 
married, is.in, general against public policy and morali ang will 
not be enforced by the Courts. i : 


, You. VILJ Do 77 SHORT OTM. 
__ ‘SHORT NOTES.” 


ws Sele 1 


d Civil EN Sso. POTASA toiko in How of Sarea e not tvid, ^ 


Applfeation by the Plaintift. ° . 
The petitioner brought a suit in the Small Oause Court DUIS asum ot 
Rs, 60 on the bass of. an instalment bond and obtained a deoree, The bond on, 
, Which the present suit was brought in the Small (Jeuse Court was executed by” 
the defendants in favour of the plaintiffs, the petitioners, in lleu of the decree 
in the other sult, The agreement under which the bond. was taken in Hea of 
the décres hadanot been mado with the permission or sanction et the Cagrt, 
whioh passed that decree : 
- Held, (Brett and Geldt JJ.)—That the agreement, such as that on 1 which, 
_ the plaintiffs based their swt, was one whigh was not void under the provisions 
"of section 257A ofthe Codi ot Oil Proceduré, ' 


X. T, R, 11 Oslo. 671, IL. 18 Calo. 604 and T, L.R. JO Cale 39 followed. 
LL.R.S,Dow. 633 dlmented from. 

' Babu Nares Okendra Ben Gupta. tor the Petitioners. © 

No ons for Opposite Party, 


Rulo made absolute. ^ 


—— 


Decree, esperto, setting aside — Attachment, processes of and sals proclamation 
issucd at the same Lima — Limitation. 
Application by the Dearee-holder. 

The appHoafion related to the setting aside of an order of the Munsiff, Tho 
order purported to set aside an es-parte decree for rent passed against the 
opposite party who was the defendant in the mit. The sale of the 
propert& in arrears took place in 1905, It was confirmed and possesion was 
taken by the docree-holders who were themselves the auctlon-purchasers, 
Subsequently there was a sale of another property of the judgment-debtor in 
exeoution for the balance of the decretal money, That sale was also confirmed, 
notwithstanding the oppbeition of the judgment-debtor on the ground that the 
processes had not'been duly served, The order confirming the sale was dated 
the 18th February 1907. In the meantime, the opposite party applied for 

“petting aside tho ea-parte decree, The lower Court held that summonses had 

not been d&ly sefred upon the opposite perty, and that there was no bar of 
limitation, inasmuch as the writ of attachment and the sale proclamation 
were served at one and the same &ime : 

Held, (Mift».and Oasparsx JJ.)—The mere fact that the procemes of 
attachInent and of sale proclamation wens served at the mame time would not 
be sufficient to fake the sase out of the Statute of Limitation. 


Babu Umahali Mukerji and Joy. Gopal Ghoshe for the Petitioner, 


Babu Krishad Prosad Sarbadhihary for the Opposite Party. 
Rule made absoluts, 


1907, 
Norembdr, 90. 
Raj Kumar Poddar ` 

. 
labels Mahaldar, 
Olvil Rule No. 1871 

1907, 


— 


Janokiram Hasra 
Civil Rule No. 2578 
af 1907, 
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1907. Avil Proceed ura Coda, 880, 629—Snatl CENA Oout Judge RE HUI SI HERMON, 


November, 29, 
oe Application by the Defendant, . 
Kotan cu libe oppen Ses bad DA S pats er Co aN 


By certain sum of money due on a hand.note, and the Munsiff as á Small Oause 
Haris Ohandra Court Judge had dismissed the suit. Thereafter the opposite party applied 
aliom; -3720 for a review of judgment, but the application was refused. Afterwards the 
yil pv 2 opposite party put in a second application for review on which the order was 
— passed in respect of which the present role was issued : 
` Held, (Brett J.)—That there was no provision of the law which prevented 
the Munaiff as Small Oguse Court Judge from passing the order. _ 
Per Holmwood J.—The Court has inherent power to give a hgaring to any 
party who by no fault of his own, has had an ee-parte order passed against him, 
Seo, 629 of the Civil Procedure Code does not apply to Oourts of Small 
Causes. 
The remarks in the case in L L. B. 15 Calo. 482 are obiter? «. s 


Babu Bepin Behary Ghoso for the Petitioner, 
Babu Narendra Chandra Bow tor the Opposite Party, 
. Buly discharged, 
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MALIKANA ALLOWANCE-Y. continued. ) 


Three years’ limitation and Art. 115 of the Limitation Act is 
applicable. 
` As a natural consequence of malikana being an interest in 
land, whep the question of the proprietary right has been 
decided in a previous suit between the 
Tes rre a same parties, a subsequent suit for malikana 
M will be barred as resjudicata (1), as contra- 
distinguished from the relation of a landlord and tenant (2). 
In a recent case, Rakim Rai y. Ram Golam Lal (3, Mr. Justice 
Mitra, and Mr. Justice Holmwood also held that malikana is a 
right to obtain certain amount on account of the proprietorship 
of land. : m 
We have shown above that proprietors would not be entitled 
to malikana, if they continue to occupy their lands, and Regu- 
lation VII of 1822 (4) further enacts that if the proprietors- be 
in receipt of any perquisite, or the profits of any lands in lieu ‘of 
the nankar formerly granted to them by the native Governments, 
or otherfvise, in consideration of their proprietary tenure, the 
amount of such allowance shall be deducted from the malikana 
to which they are declared to be entitled ; 
yet the right to set off as regards malikana 
and nankar cannot be the incidents of the tenancies, and such a 
set off car be claimed only on a contract between the parties G);, 
of course a “long course of dealing will be evidence of such a: 
contract (5). ` 
Ig dealing with the question of limitation applicable to S 
* to recover malikana, it has been in several- 
ET) Cases stated to be a charge on immovable 
property (6). But in the case of Mussammat 
Oseerin y. Didis Heeranund*Sahoo (7), it was held that malikana 
is really -a morey payment, and js to be regarded like a 
bond or other debt, but is Charged on the estate so that 12 
years’ limitation is applicable under clause 13, section I, of Act 


" 


Maliana and Nanyjar. 


(1) LL H.10Qalo 897, (9) 18 W. B. (8) O,L. J, 142. E 
(4) Begulation VII of 1899, Section V cl, (8) 40. L J. 14m. ~ 
(8) 6 W. R, 152; 7 W. R. 837; 0 W, B, 103; 10 R. 802; RET 


L L. B. 69 All, 697-88. (7) 7 W. B. 887, 
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XIV of 1:859. In Heeranund Sahoo v. Mussamut Oxeerun (1)... 
Mr. Justics.Bayley held that 12 years’, limitation wag applicable - 


in malikana suits, as it was an interest im immovable 
property ; and he did not go further than this; while his 
colleague Mr. Justice Phéar observed that makkana is an 
interest in immovable property and is very much of the 
nature of rent-charge. Sir John Edge, C. J. in Churaman v. 
Balk (2), while trying to find out the significance of the 
word malikana in a mortgage bond, observed that malikana 
reserved on a settlement by a Government Settlement Officer 
for a zemindar, was an annual charge upon the property and the 
profits arising therefrom, while Sir Barnes Peacock, C. J. says 
itis a right to receive a portion of the profits of the estate (3). 
We have shown above that a suit for malikana by some 
only of the co-proprietors is not a suit for payment of money 
charged on immovable property (4); but in Hurmust Bynum v. 
Hirdaymarain (5), where the plaintiff, the purchaser of a geven- 
anna share ofthe malikana rights in a certain mouza sued the 
defendants, the purchasers of the remaining nine-annas share 
of the malikana, to recover from them the malikana due on his 
seven-annas share (the malikana of the whole sixteen-aqnnas 
having been collected by the defendants) it was held that the 
amount was recoverable within twelve years from the time 
when the money sued for became due, on the general prin- 
ciple that malikana is a sum charged upon immovable property. 
Form the above decisions, it appears that the word charge 

has been used with respect to malikana in cases where the only 
point for decision was the period of limitation applicable to suits 
for recovery of malikana, and so it can be well said that the 
word was only a convertible term or that the word ineant an 
interest in immovable property ; particularly because the law of 
limitation made a special provision that for the purposes of 
limitation, malikana will be deemed to be money Chatged eupon 
immovable property (6). And that this word cannot signify any 
thing other than that is clear when Mr. *Justice Bayley, observed 
that malikana is really a monéy payment 


Malikane ii a (7), and this view is supported by what Mr. 
Justice Mookerjee held in the case of Roysudds , 
(1) 9 W. R. 103. (3) I'L, R. 9 AU, 697, . 
(8) 12 W.R 408; 4B. LR A. C. 
4 80. L. J. 76a, (5) I.T. E 5 Calo. 93 


bx sr o Art P3 the Indian Limitation, Act, 1877. 
( 


. 
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. Sheikh v. Kripartha Nath Mukerjee (1), relying upon the obser- 


vation’ of ‘Justice Day in Burlinson v. Hall (2), by a charge the 
title is not transferred, but the person creating the charge merely 
says that out of a particular fund, he will discharge a particular 
debt. Nor do'we find in any of the’ Regulations creating the 
malikana, that the estate has been made security for the payment 
of the allowance ; this point has not yet been reported to have 
come up for decision in any of the High Courts of India. 

Of course malikana cannot have the effect of a rent charge, 


g : as it has been held that malikana is not 
Maikara i rent (3) ; specially because the consequence 


which follows from the provision that rent is 


* a first charge for arrears of rent produces the effects described, in 


Chapter XIV of the Bengal Tenancy Act ; which is a special pro- 
vision made for such rents and the charge referred to in that Act 
is not sychea charge as is sontemplated by the Transfer of 
Properfy Act (4), or any other law. 
Asto the registration of malikana interests under Act VII 
—€— ; GB. C) of 1876, the recipients of malikana 
: are in possession of a proprietary interest 
and their interests should, strictly speaking, be recorded in Part I 
of the General Register A (5). But the so called '' Malikana- 
dars ” or recipients of malikana whose estates have been already 
permanently settled with others, or who have in any way lost all 
right of “re-entry should not be admitted to registration in 
Register A, their proprietary rights being considered as lapsed (6). 
Similarly malikanadars who hold certain lands rent free, and 
do not receive a money allowance,should not be registered. If: 
they have lost all right of re-entry, they only hold these lands as 
the lakhérajdays of a tenure’ included in the estate, and no longer 
as.proprietors. Their interests should be recorded, if at all, in 


* Register B, Part I (6). 


The paymtnt of malikana due to proprietors during the. 
currency of settlement, will be made only 
in che instalment for the whole year. A 
record of recipients and of payment of such malikana will be 
maintained ina Register kept ‘specially for that purpose which 


Mode of payment. 


a9 L. J. ÈM. (2) 13 Q. B. D. 847 (850). 

8 W. R. 153; 9 W. B, 102; 13 W. B. 498; á B. L. R. å. O, 39. 
PE L. J. 9 (237). 

(5) Vide Boerd's No. 810A dated. aad April: 1677; to the Commissioner of 


Patna. 
(8) Vide Board's No, 587A dated 16th Jtme 1879, to "the Commissioner of 
atna : 
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will be in charge of a Deputy Collector. A Register of recipients . 


of permanent malikana will be kept by each Collector in a pres- 
cribed form. The'Register provides for the recording of muta- 
tions, whether due to sale, gift or inheritance. Permanent or 
pensionary malikana will be paid on permanent'payable orders 
issued by the Collectors (1). 

p : : SARATENDA GUPTA. 


(1) Vide Board's Rules, Chapter IV. 
(Conchuded.] > a 


REVIEWS. >~ 

The Transfer of Property Aot by T. R. Dzsar, 3. A, LL. n4— 
Lawyer Office, Girgaon, Bombay, 1908—Rs. 4.—The present 
volume is stated to be an enlarged*edition of «the author's Manual 
of Equity, so far as it relates to the Transfer of Properfy Act. 
The Act as is well-known is based mainly upon principles of 
English Law, and the condensed form in which the rules are 
stated has rendered necessary a large amount of judicial exposi- 
tion. Thelaw student who bas to master this Body of legal 
tules, finds a considerable difficulty. With the help of a commen- 
fary like the one before us, his labours ought to be comparitively 
easy. He will find here under each section a full note upon its 
scope as also an analysis of the leading cases on the topic. At 
the same time, there is enough material to make the volume 
useful to the practitioner. The Appendices which contain the 


High Court Rules and Forms of conveyancing will be found use- ° 


ful. We trust the work in its new form will meet with .recogni- 
tion from the profession as also from law students. * 
The Indian Evidence Act by T. V. Sanya Row, TnicHINO- 
POLY, 1908.— This is the first part of what promises 'to be 
an admirable edition of the Indian Evidemce Act. The Act 
which is of every day use to all members of the profession has 
been annotated times without number. ' Some of. these commen- 
faries are exhaustive treatises on the subject, but their very dom- 
prehensive character affects their usefulness as practical guides 
to the law on the subject. The present publication by Mr. San-: 
jiva Row is characterised by all the good qualities that mark his 
previous works. The analysis and. arrangement are’- perfect. , 


Under each section i$ grouped the whole of the Indian case: law 


on the subject with appropriate headings, sub-headings and catch * 


p VOL Vi. , BEVO. - 91s is 


words. In addition to this, we have references to a sélection of . 
English cases on the subject. We have very carefully tested 

portions of thé notes, and it may be safely affirmed that the 

present edition will take its place as an indespensable volume 

to all members of the profession and administrators of the law. 


Our New Judge. 


The Hon'ble Mr. Justice Mookerjee who has been placed on 
deputation iœ connection with University work under the new 
Regulations, will, we regret to hear, be away from Court probably 
for several months. It hasigiven us great pleasure, however, to 
find that Babu Lal Mohan Doss has been appointed to officiate 
as a Judge “during the absence of Mr. Justice Mookerjee. The 
public are indebted to the Hon'ble the Chief Justice for so 
appropriate a Selection. We take this opportunity to offer our 
heartiest „congratulations to Mr. Justice Doss on his elevation 
to the Bench, which has come so fittingly toa gentleman of his 
position at the bar. His appointment has been received with 
widespread satisfaction by all branches of the profession and by 
the publig generally. It may confidently be expected that his long ^ 
professional experience and his deep erudition, added to his $ 
genial temper, will enable him to maintain the best traditions 
of the vakil Judges of this Court. 


SHORT NOTES. 


Administrator,- Parmisfion to borrow—Borrowing smaller amowat — Benef 


: ? qf the estate, JR. 8, 
the Administrator, — 
. ape ty Ta re Abdul Hakim. 


The Court franted the Administrator permission to mortgage the property 
for Ra, 5,109 and fhetead of, doing that, he mortgaged it only for Rs, 4,000. The M. A. Ro. 315 
Judge repudiated the transaction and cancelled the permission, and required the Ae 
Administrator to redeóm the moMgage and directed that he must produce the 
the bond before the Court within 15 days: 

(Maclean O. J. and Coxe J. -fhat the Administrator raised the M 
money and applied it properly. The Judge cannot repudiate the transection, 
The estate is less burdened and the interest payable is smaller, and henoe it was 
for the benefit of the estate, a 
Babu Sanatul Okandra Dutt for Appellant. 


‘ * «a Appeal allowed, 
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oe 19808. Maixtonance— Astigumeni — Application for sseontion, : 
am Appeal by the Decree-holder. . . 
Asad Ali Hold, (Maclean O., J. and Ooxe J.}—The assignment "ot certain monthly 
Hyer AM. peyments for maintenance, so far as it affected the arrears &oorued due at the 
Pu dato of the assignment, 1s a valid assignment and the assignee is entitled to be 
NE No 20 substituted on the record in the place of tho assignor, the decree-holder. 
iod Babus Jogos Chandra Roy and Moxmotko Nath Mukerji for Appellant, 
Babu Barasnosibasi Mukorji (for Babu Hari Ohurn Barkkol)tor Respondent. 
Appeal allowed, 
1908. : Transfer of Property Act, section 87, FNS ASE AG: 
January, 9. Sohsdule II, Art, 170. 
Abdul Sabhan Kast Appeal by the Judgment-debtar, 
» . 
K 1 Dex Hold, (Maclean O. J. and Coxe J.)—Artiole 179, Schedule i of the Limi: 


tation Act applies to an application for execution of an onde; for possession 


X. A. No. 2329 passed in a mortgage-suit under section 87 of the Transfer of Property Act, 
oE 1907: Babu Jodu Nath Kanjilal tor Appellant. 





No one for Respondent, N er T 
f Aypeal doorood. 
* 

1808. Mahomodan Law, worship, right of — Ritual, rinos differoxt in the matter of—_ 
January, 3, 13. - Infunction, n 
Abdus Bublan Appeal by Defendants 3 

^. Held, (Brett and Chitty, JJ. )—The plaintiffs who are Mahomedans belong- 
Kurban Ali, 


ing to the Wahabi sect, have the right to worship in mosques built by Maho- 
8. A. No, 30 201 & 318 TMbdads of the Hanafi seot primarily for the use of the members of thelr own 
of 1906. sect, and that they could not be debarred from the exeróise of” sych right'on the 
ground of their difference in the matter of ritual, provided the plaintiffs in the 
exercise of their rights of worship do not interrupt or disturb the worship of 
others, 
T. L. R.7 AW. 461 and I. L, R. 18 Cale. 448 referred to. 
Ths dictum of Bdge, C. J. in 1. I. R. 18 AH. 494 tollowed. 
Moulcios Syed Shamrul Huda and Muhammad Ifhfah for-Appellants.. 
Moulvice Mahomed Yuruf, Abdul Jawad and Babu Bia] Mohan Mojwndor 
for Respandents. 
Aprl digitised’: Moses curii 
. 
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IMPORTANT NOTICE. 


I.—We are glad to announce that from the pre- 
sent. Session we have made arrangements for the 
Better reporting of the Privy Oouncil Oases 
by an experienced Advocate practising before the 

. Judicial Committee. All Cases decided by the Judicial 
Committee from November 1907 will be reported by 
him and will contain a full statement of facts and notes 
ok arguments at the Bar. 

11.— Vol. III of the Calcutta Law Journal which 
was out of print for some time past, has been 
reprinted. 

. IIL.— Vols. I & IL are out of print and will 
shortly be reprinted. Subscribers are requested to . 
register their names therefor without delay. 

*  IV.—Intending subscribers for 1908 are 

' requested to register their names and to send in 

their subscriptions at an early date. 
. V.—We offer a special Concession to the 

. Junior Members of the Profession by accepting their 

:, subscriptions half-yearly, for each volume in advance 

(Rupees Five only). 

e *VL—The Index to Vol, VI is in the Press 
and will shortly be out. : 

' .7 VIL—We are ready to purchase old sets of 

- Vols. I and II.oí our Journal, if in good condition, | 

at a reagonable,price. | 
. Bound volumes are avalir ia 
charge for binding—Gold lettered—Eng. coloured 

Half-Calf or Morocco, Rs. r-12; Eng. Law Half-Calf, 

Rs. 1-8; Country Lay Half- Calf, Re. 1 per vee 

: Binding: very-superior and nesat.. 
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Jmiermodiato tonure botocem Piiri and Dur-yuim—Hent, assignee of—Swit, o 1908, 
maintainability of. January, H 
Appeal by'tho Defendant. Madhu Sudan Sah» 
Hold, (Mitra and Caspers JJ )—There ia nothing in the policy of the law or Chowdhury. 
exstom of the country to prevent the creation of an intermediate tenure between Debendra Nath 
A prinidar and a dur-pyxinidar. It is immaterial what name is given to it. Barkar. 
The plaintiff sued in the character of an intermediate tenure-holder and M. A, No. 90 " 
he was merely an assignee of rent. 1907 
, Held Further, that asut lay at his inat&noe to recover rent from the p 
Aurpuinider, : 


Babu Priys Sarkar Mofumdar for Appellant, 
Baby Dependra Nath Bagchi tor Respondent, 


. Appeal dismissed. 
Partition, suit for—Persons holding interests of inferior degreo—Party, mecessary 1908. 
. — Puinider— Dur-putnidar, January, 7, 8, $1 
e è e. x ——— 
Appéal hy the Defendant No 1. Upendra Chandra 


Held, (Mitre and Caspersz JJ )—In asut for partition, persons holding pingba, us 
Anterests"of an inferior degree are not neceseary parties. A person holdinga Mahammad Faix 
permanent interest, though an interest of an inferior grade, may bring a sult Chowdhary 
for partition, as against persons who bold interests of a superior grade, so that | R, A, No. 268 of 
it a guinidar who has a durpetmder under him declines to bring a suit for * 1906. 
partitlon against the co-putnidars, the dur-putnidar, as representing the interest TR ° 
ef such putnidar may bring &suit for partition against the co-putnidars of his 
own putnídar. 

T. L Rv Odio. 683, 1 O. L. J. 40 and 5 O. L JJ. 643 referred to. 

Bimilarly & putnidar may bring a suit for partition against his oo-putnidars 
and þe may algo bring a suic for partition against dur-putniders under his 
eo-putnidars But in the latter case, the co-putnidars must be made parties, 

It cannot be lkid down as a broad rule of Jaw, that in «ach case, s 

* durputnider is a necessary party-defendant in a suit for partition, if his 

í puixider is mado a party and if such pxixider does not wish to avoid the 
responsibility which attaches to a party {a a partition mut, that is to my that 
the pertition is carried out in a fair and equitable manner. 

. Babus Dycarka Nath Ohucher butiy and Akshoy Kumar Banerjee for Appellant, 

Baix Hayentra Narayan Mitior and Mowlci Z. R. Zahid (for Mevlci Byod . 
Shawl Huda) and Babus Dhirendra Lal Kasigir and Girija Prosanna Roy 
Chowdhary for Respondent, m 


. ———— Appeal dismissed. : 
Trkasfor of Property Aot (IV of 1889), Seo 111 (g)—Lease of immoveable PE m 
property —Ronpxciation—Oaus of proof. L 
* Appeal by tho Plaint ffs. Farma PIM 
Held, (Maoilean O J. and Coxe J.)—Seotion 11), ol. (g) of the Transfer of Tasha Haddal 
Property Act deals with the whole lease of the immoveable property comprised Hom. 


therein and not with a part or molety of it. K does not apply to the case where 
not all but some of the lessees renounce thelr character as such, 


1908. 
"s | Pemary, M. 


Radia Sundari Debt 
: Girindra. "Narayan 
Singhs. 


B. A. No, 781 of 
1900. 


* 
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It is-upon the lessor-to make out that the lessee has renounced his obar&oter. — 
as such by setting up a title in a third person or by claiming title in himself, 

Babu Harendra Narayan Hitter for Appellant, s 

Dr. Rash Bohary Ghose and Mowlti Mahammad Alustafa han “tot tis 


Respondent, 

Ront—Payment by monthly inslalmeni— Purchaser, liability-of— Interest, 

Appeal by the Denfendant, 

The original kebulmt was executed in 1805 and oontained the stipulation 
that the rents should be paid by monthly instalments, The tenure was sold in 
execution of a rent decree : 

Hold, (Stephen and Doss JJ.)—That the purchaser is bound to pay rent 
by monthly instalments and interest on arrears will be calculated monthly. 

Marshal 258 distinguishod. — . : * 

I. L. R. 30 Calo. 813 and 9 C. W, N. 176 referred to, * 

Babe Shyama Prasanna Morumder for Appellant, 

Babus Bkib Chundor Palit and Satyendra Nath Muher}t tor Hospóntent, 

—_— Appeal dirminod.. 
Bongal Dratnags dot (VI of (1880 B. O.), Bees. 31, 38—8ale for drainage 

charges—Salo wader Sec, 19 of Pubie Demands Recovery ft (I of 1907 

B. C.), what passes, S d 

Appeal by Defendant No. L . 

The plaintiff claimed to recover possession of dsbutisr land on the allegation- 
that the skebeizsin order to meet certain charges under the Drainage Act 
granted a moeras mokarari potta of the disputed land on the 4th April 1900. 
The shebaits, however, oould not meet the drainage charges andyaocordingly the i 
land was soki under the provisions of the Public Demands Recovery Act and 
purchased by the contending defendant on the 8rd June, 1901. The cert{ficate 
under which the defendant purchased was of 1900-1, and congequently, the: 
drainage charges were becoming due at the time of the plaintiff's poika. 

Held, (Maclean O, J. and Ooxe J.)—That the land subject tp :the previously” 
granted potta passed by the sale under the Public Demands Recovery Act? 

Babus Mahendra Nath Hoy and Krishna Prosad Sarbadhihary for Appellant. 

Babu Ahhoy Kumar Banerji for Respondent, E 

c d ‘Appeal dismissed. 
CONSTITUTION OF THE BENOHES: 
From 17th February 1908. 
Maclean, O.J. & Doss, J.—Privy Council Department andics 
Prosiddhoy Greup. 
Rampini & Sharfuddin JJ.—Burdwan Group: 
Brett & Coxe, JJ.—Patns Group.” S. 
Stephen & Holmwood, JJ, —Hajshahye Group. ` 
Woodroffe and Geidt, JJ.— Criminal Business. 
Mitra J.—Seoond appeals up to the value of Ha. 1,000. ‘ 
Harington, J.—Criminal Sessions. à 


Ohitty & Fiatcher, JJ.— Original Bide. a ^s 
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The Hon'ble Mr. Justice H. L. Stephen. 


"We have great pleasure in presenting our readers with a 
portrait of the Hon’ble Mr. Justice Stephen. 

Harry Lushington, third son of Sir James Fitz James Stephen 
who workéd his way to the Bench of the High Court of Justice 
of England'by sheer merit, by force of his intellectual powers, 
the profundity and precision of thought which he had shown in 
dealing with India Law, and in books upon English Law, treat- 
ing of subjects which since his books appeared, no wise man “has 
so much as attempted to handle—was born on March 2, 1860. He 
was educated at Rugby and at Trinity College, Cambridge passing 
out in the second class of the Law Tripos in 1881. He took his LL.B, 
in 1882. ° 

Mr. Stephen was called to the Bar by the Inner Temple in 
1885 and the next year, he joined the South Wales Circuit. In 
1887, hd began to practise locally at Cardiff, where he acted for.a . 
perjod'as Clerk of the Peace for the County of Glamorgan. He 
was appointed a revising barrister in 1888 and in 1891 he removed 
to London. 

Before toming to the Calcutta High Court, Mr. J ustica 

Stephen had some judicial experience, having in 1897 acted for 
sometime asa Judge in the Gambia. He was a member of Bar 
Council from its institution till 1901, when he was appointed by 
"His Majesty fe succeed Mr. Justice (now Sir John) Stanley as a 
Judge of the High Court of Bengal. 
Mr. J ustice Stephen is a versatile writer, his subjects ranging 
from English Grammar (Cobbett), and Support and Subsidence 
(Butter-worth, 1890) to an eminently readable and handy edition 
in four volume’ of State Trials, Socjal and Political (Duckworth 
1899, 1902), He has also edited Oke's Magisterial Synopsis, Oke's 
Formulist and his father’s Digest of the Criminal Law and the 
Law of Evidence. 

It is not yet time to make any pronofücement upon his 
Lordship’ s Career asa a Judge, but tre may be permitted to obere 
that by his sound common seme aad unfailing courtesy to practi- 
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tioners appearing before him, his Lordship has endeared himself 
to all branches of the profession. Mr. Justice Stephen was 
married in 1904 to Barbara, daughter of thelate W. S. Nightin- 
gale “of Embley, Romsey, Hants and Lea Hurst, Derbyshire, by 
whom a son was born to him” on the 35th February, ‘1908. 


s 
‘ 


“u 


“THE EARLY HISTORY OF INSURANCE LAW.*. 


It seems so highly improbable that the practice of insurance, 
now „deemed indispensable to the safe conduct of confmerce on 
sea or land, should have been, unknown, to the Phæniciaps, 
Rhodians, Romans and other ancient, commercjal peoples, that 
scholars have subjected ancient writings to the closest* scrutiny in 
the effort to find in them some evidence that i insyrances were 
made in. early times. The result has been the discovery of 
accounts of certain. transactions which bear such a. resemblance 
to insurance as to have led not a few scholars to the conclusion, 
that insurances were known to the ancients, although the business 
developed. Foremost among -these writers championing the 
ancient origin of insurance is Emerigon, whose bsilliant.and 
learned Traite des "Assurances, first published in, 1783, is still 
rgad with respect and admiration by all students of the aubject, 
and cited as authority in the courts of all civilized'couritrjes. In 
this country the same view has been advocated by Justice Duer, 
whose discriminating and scholarly Lectures on Marine Insura&ce 
wére published in 1845, and there are not wanting recent text- 
writer& to. reach the same conclusion, The contention. that! 
insurance was known to the ancients rests maiply upon certain. 
passages found in the histories of Livy and Suetonius and in the 
letters of Cicero. Livy tells us that the contractors who under? 
took to, transport provisions and military stores to jhe troofs in, 
Spain stipulated that the government should' assume” all risk; of 
loss by reason of perils of the sea or capture. „In the second: 
passage, from Livy, which gives in .defail an account. of the 
extensive frauds practised by one „Postumius upon the countty 
during. the Second Punic War by falsely alleging,that his vessels, 
engaged in the public service, had bebn wrecked, ot by making 
false ; ‘returns of the lading of old hulks that weree purposely 
wrecked, it seems to be taken as a matter of coursg that the. 
goyernment was liable fo make goad such losses. — * 


* Reprinted from Columbia ‘Law Beview,: Vol. V ; 
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" Suetonius, in his life of. Claudius, states that that emperor, in 
order to encourage the importation of corn, assumed the risk of 
loss that might befall the corn merchants through perils of the’ 
sea. This passage alone was sufficient to convince Malynes that’ 
Claudius “ did’ bring in this most laudible custom of assurances." 

Likewise many writers have thought that Cicero refers to a 
transaction of commercial insurance when he writes to Caninius. 
Sallust, proqucestor, that in his opinion sureties should be procur- 
ed for any public moneys sent from Loadicea, in order-that both- 
he and the government should be protected from 'the risks of. 


transportation. These passages of doubtful significance when. 


read in connection with the well-known fact that the rules of 
general avetage, and bottomry and respondentia loans, trans- 
actions closely related to: insurance, were familiar to the ancients, 
have been considered by these writers adequate evidence that 
insurance Was at least know» to the LLL peoples of the. 
ancien£ world. : 
“On the other ‘hand, a great number of writers on insurance 
consider that these: passages refer to other transactions than: 
insurance, and conclude-that insurance was wholly unknown. 
among the-agcients. “Among these are Grotius and Bynkershock. 
on the-continent, and Park, Marshall and Hopkins.in England: 
This conflict of opinion as te the practice of insurance, 
among the’ ancients is due largely to the fact that some writers, 
restrict the significance of the term " insurance " more narrowly, 
tham others: The fact-that we find no trace of the insurance ' 
contract in the ‘laws of Rome: or -of any of the other ancient: 


. peoples, indicates unquestionably that if the contract-of insurance; ^ 


as known in:modern times; was, known to the ancients at all, its 
practical use was'sd little developed as to have made it insigni-. 
fieant. But: if the term." insurance" be.given a broader 
significance and made to include any kind of conventional 
arrangement Hy which one or more persons assume the risk of 
perils to which others are exposed—thet is, an arrangement for 
aiding’-the -unfortunate*then ‘it is equally unquestionable that 
insyrance is'as old as human , society itself. Friendly .societies 
otganized’ for the ‘purpose, among - others, ‘of extending aid to 


. their unforturate members from a furfd made up of contributions. 


from all, arg as old as recorded history. They undoubtedly. 
existed in China and India in.the earliest times. Among the 
Greeks these societies, known as Zrqnor-anti- Dhrasoz, are. known. 
to have existed as early as the third century before Christ. These. 
Grecian societies were Jargely religious and ritualistic, but among... 
their- chief functions, we learn, was, that of providing: for the, 
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expense of fitting burial for members, Similar societies, called 
Collegia, existed in Rome, where their establishment ‘ras attri- 
buted to'Numa. These also performed many of the functions of 
benefit insurance societies, providing succour for the sick and aged 
members ; and burial for those deceased. These Roman Collegia 
fell into disfavour under the emperors, but nevertheless continued 
to exist, with restricted functions and influence, up to the time 
of the fall of the Empire, and it is probable that their existence 
was continued in spite of the disorder due to the numerous 
invasions of Italy until they reappeared in history as the 


thediceval guilds. Of this, however, there is no documentary 


proof. It is certain that the guilds, which throughout Europe 
became so numerous and influential from the eleventh-to the 
eighteenth centuries, possessed very many of the characteristics 
of the modern mutual benefit association, and, as such, carried 
dn a primitive kind of insurance against the misfortumés incident 
to sickness and old age. 

In England, these guilds existed among the Saxons m 
the conquest. We learn that among the purposes of these saxon 
guilds was to provide for any member who had had occasion 
to take the life of any one, the ‘werge/d, or indemnity, that, 
under the saxon law, was payable to the family of the person 
slain, It seems that these guilds,in addition to providing, by 
contribution of the members, aid for the sick and burial of the 
dead among their number, also furnished indemnity to those who 
had suffered loss by fire. After the conquest, the English guilds 
became numerous and influential. Of one of these, the guild of 
St. Katherine, Aldersgate, we learn that the brethren assisted any 
member if he “ falle in poverte, or be apeanued thorw elde or 
thorw fyr oder water, theves or syknessee.” "Thus wé perceive 
that what are now termed sick benefit insurance and burial-im- 
surance have existed from time immemorial, apd that, while 
many- of the benevolences of these fraternal, associations were 
charitable merely, yet there is to be found in their history. 
distinct evidence of contractual insurance, and even of mutual 
fire insurance, * 

* In like manner there may be “included under the broad def- 


nition of insurance given ‘above agreements made by Govern- . 


menta, whether through the medium of enactments,or through 
private contract, in accordance with which indemnity i is provided 
for those who suffér loss frome peculiar perils. Sucht just and pro- 
per provisions for the protection of the citizen rendering service 
te the Government are doubtless of greate antiquity. As ‘stated 


above, Livy -speaks -of the-prattice whereby the Roman Republic. 
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‘indemnified those engaged in transporting military supplies for 
losser suffered by perils of the sea or acts of the enemy, as one 
long established and unquestioned. This undoubtedly was insu- 
rance in a limited sense. Indeed, we have evidence that a sort of 
Government tnsurance was practiced n times much earlier than 
those of which Livy wrote. In the Code of Hamurrabi, which 
must have been enacted at least as early as 2250 B. C., we find a 
provision that a city in which any man should be robbed of his 
property should be under obligation to indemnify him for his loss 
while if tlre city and governor permitted such disorder that a 
person lost, his life, the family of the murdered man were entitied 


` to be indemnified from the public treasury. 


Furthermore, bottomry and respondentia bonds and the 
allowing of general average in case of shipwreck and the jettison. 
of the goods of one or more of the joint adventurers, may well 
be included under the term insurance in its broadest significance, 
and these were unquestionably known and much used among 
the ancients, particularly among the Rhodians. The lender of 
money in bottomry who could claim the repayment of his loan 
‘only if the vessel upon whose bottom the loan was made com- 
pleted the &ontemplated voyage in safety, was entitled, not. 
merely to the current rate of interest on the money loaned,.but 
also to an added sum which would compensate him for the risk 
he ran of, lósing*his whole principal, and which in reality, repre- 
sented the premium paid upon the risk assumed. We, therefore, 
condude that the principle of insurance, considered as ah 
arrahgement whereby a person subjected to any peril may be 
indemnified for loss on account of such peril, was known to the 
ancients and madq use of by them to a very considerable extent ; 
bul that commercial insurance, as practiced so extensively in 
modern times, was either unknown to them or little used. 

. Weare, therefore, safe in concluding that the use of in- 
surancé as*aü important element of commerce -and social 
economy, has had its origin in relatively recent times, but we 
cannot with any accuracy fix the date of its beginning nor 
determine indisputably what city or country is entitled to the 
credit of having. originated it. Some scholars have professed to 


. discover evidence that commercial inshrance was first developed 


in Portugal, while some others favour Spain and Flanders. More 
recent research, however, made among the ancient records of 
the Chamber* of Commerce of. Florence-hase established satin 
factorily that insurance had its origin in the great -commercial 
cities of Northern Italy, where it must have been in common use 
anag the merchants engaged ig cargying on the large foreign: 
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‘trade of those cities as early as the: beginning of the fourteenth . 


‘century, and possibly more than a century earlier, | Amiong- the 
. records of the Florentine Chamber ‘of Commerce. are the books 
` of -Francesco del Bene and Company, of Florence, which set- 
forth commercial transactions dating from A.D. 4318, In these 
.books are recorded the items of expense incident to trade in 
Flemish cloth and other articles. Among these items one 
frequently finds the cost of insuring the goods in transit. From 
the character of the references to insurances thus made, we can 
readily infer that as early'as 1318 the custom of making,insurances 
:upon.goods subject to peril of transportation either on sôa or 


land had become a customary incident of traffic. This "fact: 
justifies the conclusion that among these Italian cities ipsurance : 


. had been in use many years before the date of the entry in these 
‘old Florentine books. The earliest policy of insurance. now 
.extant was made in Genoa in the year 1347. This quaint old 
document which, it will be observed, wasin the form of a 
` promise. to repay a fictitious loan upon the happening ‘of any 
misfortune to the vessel insured, is set forth in all of its 
«barbarous Latin. The first certain record of an insurance tran- 
‘saction at Bruges is of the year 1370, but the policy, in question 
was evidently issued by a Genoese underwriter. The earlier 
strustworthy evidence of the practice of insurance at Barcelona 
-is found in certain ordinances of the City of Barcelona published 
in 1435, which contain extensive provisions for the reg'ulation of 
marine insurance. The particularity of these regulations shows 
clearly that the practice of insurance had already begome 


extensive and of much importance in the commercial life of the . 


-Catglonion City some time before the date mentioned, but it is 
„hardly probable that it antedated the simflar practice in the 
Italian cities, which, as we have seen, certainly existed cbnsider- 
„ably more thap a century earlier than the date of the, Barcelona 
ordinances. Another positive reason for thinking’ that insurance 
- was of later development in Barcelona than in the ‘Italian cities 
-is found in the earliest extant edition ef the Consalat de Mar, 
-known to have been published at Barcelona ia 1494. "This 
celebrated collection of sea laws,” which under its Italian name 


. Qf. Consolato del Mare, had for three eenturies.süch wide currency 


throughout Europe, and- which is generally believed to have 
"been:first published in Barcelona as early. as the middle of, ‘the 
thirteenth century, cbntains,no reference whateverstéi insurance. 


` N f To Be continued.) MEME 
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THE EARLY HISTORY OF INSURANCE LAW... . 
It has been generally believed thatthe contract of -insurance 
was fir used in underwriting marine risks, and it is indisputable 
that it had its earliest and most important development in connec» 
fion with maritime interests. Nevertheless, it is interesting to 
observe from these -ancient books of Francesco. del Bene and 
Company, the Florentine merchants already referred :to, that as 
early as 1318 insurances were customarily made against, loes, hy 
Teason of dangers incident to land transportation, as. well. as to 
that by sea, and that. shipments of specie were.also at that: ul 
day insured just as iw modern times. : 
= The daring and adventurous -merchants of the Tala s cuis 
carried on extensive commerce with all of civilized Europe, and 
during the fourteenth and fifteenth centuries their practice -of 
insuring their ventures spread with their trade.to every consider- 
"able trading town of the Continent and of England. The usages 
of insurance), therefore, readily took on the same international 
character ‘that had already been impressed upon the. other 
"cystóms of traders engaged in international mercantile pursuits. 
‘The "usages governing the older forms of commerce, especially 
maritime ísagée had found-expression in collections of régulations 
‘and ‘ordinances of great antiquity, that came ito. possess.: the 
greatest ‘authotity ‘throughout Europe ‘rather .-by their. general 
,acceptancéthan by force of authoritative enactment. These 'í Sea 
Laws” as they were known, had. their origin much earlier than 
''thepegignibg -df the practice of insuring ventures at sea, for 
“otherwise they would not have been silent.on so important. an 
-adjunct to suecéssful commerce. But their existence undqubted- 
dy greatly facilitated the rapid growth.of a body of inter- 
-national insurance. customs,* which soon became-; incorporated 
with-the greatér body of commercial usages and became jn inte- 
gral part of the law merchant, having the same saríctiopg;and 
-enforced "through the. same procedure before conventional 
„merchan? cpurts. - E aor 
As early as-1411 the business a Lap Contracts of insurance 
had become of sufficient impoftance among the Venetians «o 
"attract legislative action, -foe-on May 15th’ of that year we find 
5 : i hu US "s Le seh Laen RID 
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that an ordinance was passed condemning and prohibiting the 
prevalent practice among Venetian brokers of underwriting 
foreign risks., But it isevident'that underwriters did not at'that - 
early day regard insurance regulations with any greater réspect 
"than do their süccessors of the present time, for in June; 1424 
another drdinance again prohibited insurances upon ' foreign! 
vessels or goods, the preamble-carefully explaining. that- an added- 
reason ‘for. not underwriting such risks lay in the fact that war 
was raging between the Genoese and the Florentines and Catalo- 
nians,.on which aecount the Venetians should refrain from aiding 
any of the belligerents.. After this insurance became.a favorite 
subject for regulation, often of a very drastic character... From the 
texts of these ordinances it is evident that in Vgnice the 
business of underwriting early became localized; just as in London 
it was carried on in Lombard Street, for in these Venetian ordi. . 
nances it. was usually provided that they should be read at noon . 
‘on the “ Street of Insurances at the Kialto.”” + . 25g 
„In 1435 insurance ordinances, stil extant, were published . 
at Barcelona. As already stated, the edition of.the Consolat de. - 
‘Mar.published at Barcelona in 1494 contained no reference to 
insurance, nor did. the Laws of Wisby or of the Hanse Towns, . 
‘which, though of.earlier origin, wete published prob&bly aBout 
this same time. . It seems that these laws of the northern com- 
‘mercial cities were little more than adaptations of the. ‘much 
earlier laws of Oleron, which likewise make- no mention 
of insurance. In 1647, there was published at. : Bordeaux, 
Cléirag’s „Us at Coustumes de la Mer, which contained the text ‘of 
the Guidon de la Mer. This famous treatise *on sea laws, 
which was compiled by.some unknown author of Rouen between 
“the years. 1556-1600, treated extensively of -marine insurance. 
In 1681, the Marine Ordinances of Louis XIV were published. 
"Thése ordinances, supposed to be largely the work of Colbert, 
"Louis XIV’s gifted Minister of Finance, provide. for the regulation * 
‘of the business of insurance with a completeness of detail " that 
“speaks clearly both ofthe importance of commercial insurance 
"at that time and of the age and extent of the practice that could 
“make such detail possible. Additional evidence of the ipot- 
taht place assumed by. insurgnce duripg the gixteepth- century 
“is found in the publication of treatises on insurancó by Santerga. 
ïn--1552 and by Straccha in 1569. The, excellent ° treatise of. 
Roccus, an eminent : jurjat of Naples,. was not published antil 1655 
‘‘muoh later than the first English treatise by Gerard. mom 
which first appeared in 1622, e ' €x 
~~ - The introduction: of the praatice of- T NN into "England" 
is shrouded in the same obscutity that envelops ifs origin on the 


Vor, VIL] THE EARLY HISTORY OF INSURANOR LAW. 33» 


. Continent. Gerard Malynes, in his quaint treatise on the law 
merchant; published in 1622, asserts that policies of insurance 
were written’ in England at. am earlier date than in the low 
countries, and that in fact Antwerp, then in the meridian of its 
glory, learned, the practice of insurance from London. This 
conclusion he reached through the wording of the policies issued 
at Antwerp, which “do make mention that it shall be in all 
things concerning the said assurances as was accustomed to be 
done in ‘Lombard Street, in London." Malynes’ reasoning is 
far from convincing, and his conclusion is probably incorrect: 
It is highly probable, however, that the enterprising Lombards: 
*who’-had taken up their residence in London, in many cases as 
- Tepresentatives of Italian trading houses, did. not long delay in 
bringing to' England the device of having their commercial 
venturés assured by underwriters which had proved so advan- 
tageous to the trade of their Italian associates. The activity 
of these London Lombards was so great asto give a name to 
Lombard Street, where they dwelt and carried on business as 
pawn-brokers, goldsmiths ahd importers of foreign goods. That 
the-introduction of insurance into England is to be attributed ta 
Italians there resident is not only highly probable in itself, but 
is also" supported by much ‘circumstantial evidence. , Thus o 
of the clauses of thé modern Lloyds’ policy provides that the 
policy shall be of as much force and effect as the surest writing 
or policy ‘of assurance heretofore made in Lombard Street." We 
know also that the earliest policies issued in London of which 
we have any certain knowledge were written in Italian T 
, English translations attached. - 
-> The first’ certain record of an: insurance transaction 2 
England is found i im the report of the case of Emerson c. De 
Sqallanova, determined 'in a Court of Admiralty in 1543. 
Curiously enough the insurance involved in this proceeding 
Was not agaist ‘the perils of the sea, as might have been 
expected, but against possible loss consequent upon the with- 
drawal-by the King of France of a safe conduct. The oldest 
English policy extant, dated September 2oth, 1547, is set’ 
forth in both Italian and Efiglish in the report of Broke c. 
Maynard," ary admiralty oause. The copy of this policy ` is 
` much mutilated, but a somewhat similar policy involved in 
.:Caèalchant c. Maynard, bearing date only a year later, is foung > 
in good :cofdjtion among the records of.thg proceedings in 
admiralty. The English version of this venerable: instrumen: 
is given in the note below (1). ns 
* .. . (1) Bee Columbia Law Revier, VoL VILI, p. 12, foot note. 
: (To be continfed. ) 
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Yastituies of Mussalman oe Nawan A. ane RN 
RaHwANy, THACKER Spink & Co., CALCUTTA, 1907, Rs. 16.— 
Nawab'Abdur Rahman has’ sprung into fame by this, his first, 
attempt at authorshig,.for‘the work which he has produced is of. 
abiding value and interest. The task of the British Administra- 
tors of this country in the way of enforcement of indigenous 
laws, has been of incalculable difficulty ; both Hindu Law.and 
Mabomedan Law have suffered, but by-a curious accident, the 
latter has fared worse than the former. The authoritative. legal 
works of each system are written in language of considerable > 
complexity, but while the more. important works of Hipdu Law. . 
havè -been translated intó English, the fundamental works.of 
Mahomedan Law are still sealed books. -Nawab ‘Abdur Rahman 
is; ‘therefore) to be congratulated ,on the productiqm of a work 
which fakes us'to'the sources of the Mahomedan Law. ‘He has 
cast his work into the form of a Code, the obvious advantages of 
which are precision and lucidity.: Each Article is followed by 
references -to the sources, which are analysed and reproduced in 
the Appendix. The result, therefore, is that.we have.the pro- 
position ‘of law clearly stated in English, and the "original tèxts 
which support that proposition are collected and placed.before the 
reader. The immense labour which this process-must. huve cost 
thd author, can be imagined, if we rémémbef the coffdition, in 
Which thé original- ‘Arabic books exist j: they fro, aswe all know, 
Without^any c critical apparatus, such as is familiar „tò Eurapean 
scholars, by the aid of which a particular passage can be tracéd 
Wut: “When’-we add to this vast mass of mátésiabr laboriously 
‘selected and judiciously arranged, the Digést ‘of, Anghingian 
Case Law.’ which’ follows each ‘Article, it- will be séen that 
‘nothing has been left out, which‘tsuld by any possibility, -be-of . 
Gly’ assistance to the student or to the pr&tisioneg.. The 
‘elaborate Táble-'of . Contents ' of: ‘cases cited and of original 
‘authorities consulted leave’ nothing “to- be: dsiréd,. while the 
exhaustive Index makes the Contents available to valki; who pay 
find octasion to refer to thé work. - -The general get ñp: of.the 
book is excellent and worthy of the reputatien ‘of the'Publishers. 
We have nothing but praise for'all concerned with, tbe iproduc- 
tion of the work, which, we trust, will be speedily completed jn. 
the same style and bg also followed by a smaller adifion for He 
use of the students andj junior parietem cs y 
r aues * $ E ee a 
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THE EARLY HISTORY OF INSURANCE LAW, 


It is evident that prior to the time of Lord Mansfield’s 
accessiqn to the Bench, the development of insurance law in 
England followed the same lines as that of the other branches 
of the law merchant. It was generally understood that the 
Common law Courts, which did not recognize the quasi-inter- 
national ‘customs of merchants, afforded no fit forum for the 
determination of causes between merchants. Hence all early 
insurance, disputes must have been settled by conventional 
merchant Courts br arbitrators, who it seems, might be appointed, 
upon petition, by the Privy Council, the Lord Mayor of. London, 
or by the Court of Admiralty. Thus, in the record of the 
proceedings before Admiralty prior to 1570, we find a petition 
by the owner of insured goods asking that arbitrators be ap- : 
pointed, and the underwriters made to pay, “and forasmuche 
as youe said rater hath noe remedye by the ordre and course af 
the common lawes of the realme, and that the ordre of insurance 
is not rounded upon the lawes of the realme, but rather a civil 
and maritime cause to be determined and decided by civilians, 
or else in the | Highe Courte.of Admiraltye.” 

. There were evidently numerous disputes about the payment 
of insurances, and there were probably many cases in which the 
undetwriteys refilsed to perform the judgments of the merchant 
«Courts, whose great weakness lay in the lack of a sheriff, for. in. 
the: admiralty records for the year 1570 is found a-petition on 

li behalf of cettain foreign merchants who complained that they 
could not get their insurance paid. In thesame year there was 
an, Applicdtion by a^ “Easterling” for the appointment of 
asbitrators' * forasmuche .as .the -matter .consistethe . muche 
upon the ordre and usage of merchantes by whom rather than 
"by course of Jaw yt may*be forwarded and determyned.” .It is 
noteworthy that when the Court of Admiralty made -the 
reference, the comfnission to hear the case ran to certain 
English ané foreign merchants. , * x. 

The extracts just given, from the admiralty records aon 
„that the inability of the conventional merchant Courts to enforce 
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their judgments compelled the merchants and underwriters to 
seek more formal and efficient tribunals before whieh to bring 
their causes. They first turned to the Courts of admiralty, which 
easily assumed jurisdiction of maritime and- foreign. contracts of. 
insurance, and readily took cognizance of the ‘customs of 
merchants. But for some reason, not easily understood, the 
Courts of admiralty did not prove satisfactory tribunals for the 
determination of insurance causes, and relatively few of such causes 
were brought before them. Lord Coke's misleading report of 
Crane v. Bell (1), a case decided in 1546, has been the Source of 
several mistaken statements that the writ of prohibition granted 
in that case by a Common law Court took away from the adrhi- 
ralty Courts all jurisdiction of insurance questions. A4 a*matter 
of fact, however, Crane v. Bell (1) had nothingto do with insurance, 
and we know that admiralty Courts still heatd insurance cases 
for nearly half a century after the date of that cqse. -e 
Whatever may have been the cause, it is clear thab the 
admiralty Judges contributed little to the development of in- 
surance law, and that during the latter part ofthe sixteenth 
century litigants sometimes felt compelled to carry insurance 
causes to the Common law Courts, in some cases ever after they 
had been heard and determined by merchant Courts. Lord 
Coke's report of Dewdales Case (2), refers to an action brought in 
a Common law Court on an insurance policy in 1588. But mani- 
festly the Common law Courts of that day, with their highly 
technical and tedious rules of procedure, as governed by prete- 
dents of agricultural rather than mercantile origin, were “ill 
adapted. for the settlement of merchants’ disputes.- Thus *it 
appears that at the beginning of the seventeenth: eltury persons 
having insurance causes weie without a satisfactory 4ribunal for 
their determination. The conventional Courts could not enforcé 
“their judgments, the Courts of admiralty had proved iladequate. 
possibly because of thé vexatious jealousy of the Cofnmof law 
Courts in unreasonably restricting their jutisdiction, while the 
common law Courts were wholly unfi The merċbants and 
underwriters naturally sought relief from Parliament, and secure 
in 1601, the first English Insurance Act, “for the pbtaining 
whereof,” wrote Malynes, " T have ‘sundry tithes. attended the 
Committees. of the said Parliament, by whose means the same 
was enacted not without tome difficulty ; because thére, was [sic] 
many suits in law by action«of assum peit before that time upon 


(1) € Oke Inst, 129, oe . 6 Cóke's Bep. 46b, 
e *. 2 
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matters determined by the Commissioners for Assurances, who 
for'want ef power and authority:could not cómpel contentious 
personsto pérform their ordinances; and the party dying, the 
assumpsit was accounted void in law." The preamble of this 
Act is exceedingly interesting, since it not only shows the great 
importance of the busiuess of insurance at the time of ite enact- 
ment,.and a remarkably clear understanding of the real nature 
of insurance, but it also gives in striking summary the history of 
insurance law and practice during the preceding century, which 
necessitated the establishment of the Court created ic the Act. 
This preamble, in part, is as follows : . 
“ (2) And whereas it hath been time out of mind an usage 
amongst merchants, both of this realm and of foreign rations, 
when they make any great adventure, (especially into remote parts) 
to give some consideration of money to other persons (which 
commonly are in no small number) to have from them assurance 
made of their goods, merchandizes, ships and things adventured, 
or some part thereof at such rates and in'such sort as the parties 
assurers and the parties assured can. agree, which course of dealing 
is commonly termed: a policy of assurance ; (3) by means of which 
policies of assurance it.cométh to pass upon the loss or perishing 
of any ship, there followeth not the undoing of any. mhn, but 
the loss lighteth rather easily upon many than. heavily upan few 
and rather’ upon them that ‘adventure not than those that do 
adventure, whereby. all merchants espécially of the younger' sort, 
are allured to venture more’ willingly and more ‘freely : (4): and 
whereas heretofore such, assurers have used to stand so justly 
and precisely upon their credits, as few or no controversies have 
arisen thereapon, and if any have grown, the same have from 
time to time been ended and ordered by certain -grave and dis- 
ecreet merchants appointed by the Lord Mayor of the city of 
, London, as men by reason of their experience fittest, to  under- 
” stand, and speedily to decide those causes, until of late years that 
divers persons have’ withdrawn themselves from that arbitrary 
course, qnd have sougHt to draw the parties assured to seek their 
monies of "every several assurer, by suits commenced ip Her 
Majesty’s Courts, to their great charges and delays.” 
(By the-provisions ; of fhis Act aüthority was given to the Lord 
Chancellor or to the Lord Keeper of the Great Seal, to issue com- 
missions directed to “the Judge of the admiralty for -the time 
being, thé Recorder of London for the tinfe being, two Doctors of 
the Civil law, ‘and to Common lawyers,’ and eight grave and 
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discreet merchants, orany five of them," with authority to hear 
and determine in a summary manner insurance causes. This 
Gourt of Insurance Commissioners did not, however prove 
successful, owing to the fact that its jurisdiction was confined 
to causes arising on policies issued in London, and' construed 
not to extend to any other insurances than those on goods. The 
Court was also held to be open only to the insured and not to 
the underwriter, and its judgments could not be pleaded in bar 
to a subsequent action at law. Weare not surprised, therefore 
to learn that this special Court, lapsed into disuse, and died of 
inanition within a century after its creation. . 

The failure of this special Court seems to have discouraged 
any further attempts to better an almost intolerable sitüatibm, for 
the hundred and fifty years intervening between the enactment of 
43 Eliz., and the appointment of Mansfield as Chief Justice of the 
Court of King’s Bench are almost aebarren waste as far .as the 
history of the development of insurance law is concerned. The 
Common law Judges did not grow in wisdom or in the favour of 
those having insurance causes. The merchants and under-writers 
continued to submit their disputes to arbitrators and commissions, 
sedulously avoiding the Common law Courts. It igsaid tbat, 
all told, the reported insurance cases determined at law prior to 
Lord Mansfield's time did not exceed sixty in number, nor among 
these can there be found one that clearly establishes’ a great 
principle or that can be fairly considered a leading case. So slight 
was the grasp of the Common law Judges of this period upon the 
nature and true function of the contract of insurange that as late 
as 1746, it was uncertain whether an insurable interest was 
necessary to support a policy, although the fundamental principle 
requiring the presence of such an interest was perfectly. well 
understood by the Continental authorities of an earlier time. In 
1746, by Statute 19, Geo. II, c. 37, the making of policies without 
interest was prohibited, as was also the making of Teifisurztces, 
under the mistaken impression that they fell under tondem- 
nation as wager policies, During this period the doctrine of 
concealment was applied by the Court of King’s Bench in Seqman 
v. F'otiereau (1), and the peculiar doctrine of warranties in insurance 
policies was foreshadowed, father than defintely declared, in 
Jeffery v. Legender (2), and in Lethukers Case (3). Addsto these a 
few somewhat uncertain caseson the effect of deviation, and we 


(1) (1748) 3 Strange "1188, . (3) (1601) 8 Lev, 50. 
(8) (1602) 2 Balk. 943. 


Vor. VIL] THE EARLY HISTORY OF INSURANCE LAW. 89% 


* have practically the sum of the contributions made to insurance 


law by Corhimon law Judges prior to Mansfield. 

Lord Mansfield became Chief Justice of the Court of King's 
Bench in 1756, which may rightly be considered as the date of 
the beginning ‘of the development ôf the modern law of in- 
surance as a part of the Common law system. . This great Judge, 
thanks to his more liberal Scottish training, was not so slavishly 
attached to Common law precedents as to be unable to perceive 
the necessity of recognizing merchants’ customs in determining 
rights under merchants’ contracts, so bigoted as to be unwilling 
to seek light from foreign sources. In insurance causes, as with 


‘causes involving other branches of the law merchant, he im- 


` panelled. jurtes of merchants and underwriters, to establish 


customs atid’ usages current among those who made insurances, 
and diligently consulted the time-honored maritime laws of the 
Continent, And the treatises of, English and Continental writers. 
Thus he not only gave prompt justice to litigants who appeared 
‘before him, and provided a fit tribunal for merchants, but he 
saw so clearly the fundamentals of the theory of insurance, 
and understood so well its practical applications to the needs of 
business and commerce, that the numerous doctrines that he 
laid down have survived all of the many changes in commercial 
conditions and methods that have since taken place, and almost 


without exception they apply as well to the commercial transac- .. 


tions, of to-day as to those of Mansfield’s own time. When he 
retired from the Bench in 1788, he left a complete system of 
Insurance law, as is so well shown by Sir James Park, a con- 
temporary of Mansfield’s, in his brilliant work on Marine 
Insurance, This system-has been much extended in modern times, 
but it bás Beeg littlé changed and still stands as a lasting monu- 
ment to the great Judge whom Mr. Justice Buller rightly called 
“ the founder of the commercial law of this country." 

The George Washington University. R. W. VANCE. 


ER. . SHORT NO" NOTES. 
Parinsr, flit Aot (XV of 1877), Soh. I1, Articles 100, 120. 
Mold, (Rampin! and SharfuddinedJ.)—One of the partners has no power 
to oxpel another withput an order of the Oburt. Hence, an irregular expulsion 
.cannot putanefd „to the partnership. Artfole 106 of the Limitation Act 
provides for a suit being brought within 8 years of the date of dissolution of 
the partnership and does not«pply to the case of an expulsion of a partner to 
which Article 420 is applicable. 
Babws Sharat Chunder Roy Chowdhary lié Ohara Dexdo Bhwitacharjes 
for Appellant, 
e Babu Sarat Ohunder Basak for Respondent, 
. mE —— Appeal dismissed, 
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Land Acquisition Act — Fiskoery —Subridiary righi— Reference, bad. . 


AR. 10. Appeal against the decree passed by the Lend Acquisition Dopáty Oolleotor 
— under section 18 of Act I of 1894. 

P or M Holé, (Rampini and Sharfuddin JJ). Land is defined in the Land Aoqul- 

% sition Act as including and not meaning benefits arising out of land. . Therefore 


Secretary of State. Ashery rights aro not land, and it is only land, tnoluding tHe rights arising ont 
B. A. No. 397 of Of 1$, but not the rights detached from the land, that can be soquired under tho 
1904, . Aot. Though a person interested in an easement affecting the land is entitled 
p= to sharo in the compensation awarded for the land, an easement does not come 
within the definition of land. 
What is to be acquired in every case under the Land Acquisition Act is the 
aggregate of rights in the land, and not merely some subsidiary right asg right 
of fishery. 
It is the duty of the Olvil Court to EEE EE a 
reference by, the Collector, which are bad, being contrary to fhe provisions of. 
the Act, : * s 
4 O.I. J. 956 and I. L. R. 13 Bom, 653 referred to. * 
Mr. A, Caspers: and Babus Jogos Chunder Doy and Joy Gopal Ghoila foro 
Appellant. e S ! 
Baty Ram Charan Mitra for Respondent. 


Appoat deoreod, 
Noabad Talubs—Fresh sctilement to be mada with whom— Correspondence, 
Riser: 54. calus as evidence—Soction 149 sub-section (3) of Bengal Tenancy 
Guru Das Das Raihit Aot ( VIII of 1885)— Possession. and titla qusstion of-elucidental deter- 
mination, E 
Kumud Bandhu Roy, 
Appel by the Plaintiff. 


B. A. Nos, s 8305 and Held, (Mitra J.)—Settlement-holders of & temporarily settled estate are 
1904. pee entitled, as of right, to fresh settlement, If Government settles the land again 
Tee after the expiry of the old settlement, 
Oorrespondenoes for settlement of Noabad lands are frequently pid in 
ascertaining the practice with reference to Noabad taluks, though they may 
not be strictly admissible as evidence. A 
A suit under sub-section (8) of section. 149 of the „ Bengal Tenancy Act is 
in the nature of an tater plsader suit and the property in dispute is the money 
deposited in Court. For determining who must get the money, the questior of 
possession as well as the question of title must be incidentally gone inte. , 
8 C. W. N. 948, 8 C. W. N. 493 and 11 O. M. Mf 3$O retprred to. 
. 8. A, No. 8174 of 1905 distinguished. š ^ 
Moulvis Syod Shansul Huda and Nuruddin Akmed for Appellant, 
Babus Mimadhubd Bose and Ahhoy Kumar Banerji for Respondent, "A 


- Appeals dismissed, 
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AGREEMENTS TO STIFLE PROSECUTIONS. 


_ Agreements for stifling prosecutions are a well-known class 
of agreements which the Courts refuse to enforce on the ground 
of public'policy. Contracts for the compounding or suppression 
of criminal charges for offences of a public nature are illegal and 
void under the English Common Law rule, which rests on the 
principi tfiat contracts of that kind so necessarily tend tq 
obstruct or.interfere with :the course of public justice and are 
manifestly opposed to public policy and mischievous to the 
interests of the State. The s¢undness and expediency of the rule 
Seems unquestionable. It is essential to the good order and well- 
being of society, that persons who commit offences of a public. 
nature should be brought to justice anda Court cannot take 
cognisance of a bargain to abstain from the prosecution of such 
persons. Te countenance the agreements in question, would 
necessarily lead to trafficking in crimes and enable persons to 
convert them into a source of benefit to themselves. The reason 
of the ryle is found clearly stated in the decision of the House of 
Lords in Wilhams- v. Bayley (1), where, Lord Westbury says 
“ Ndw, such being the nature of the transaction, my Lords, 
I apprehend the“ law to be, this, and unquestionably it is a law 
dictated by the soundest considerations ‘of policy and morality, 
that you, shal not make a trade of a felony. se wane 
ee o5 *,. If men, were permitted to trade upon the 
Knowledge of a crime, and to convert their privity to that crime 
into an octasipn of advantage, no doubt a great legal and a great 
moral*offerfte would be committed." 
' In Colins, v. Blantern (2), it was held that a contract to 
withdraw prosecution for perjury and consent to give no evidence 
against the accused, is founded pn an unlawful consideration and 
toid. ! Wilmot, Chief J ustice, thefe observed : “ This is an agree- 
* ment to stifle asprosecution for wilful "and corrupt perjury, a crime 
most detrimental to the’ Commonwealth’; forit is the duty of 
every man, to prosecute, appedr against, and bring offenders of 
this sort to fustice. ` Many félories ere nof so'enormous offences 
(2) (1566) L R TH. 5, 220/330: " (2) 1 Bei. T; C. 890, 883, 
. = e 
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as perjury, and therefore to stifle a a prosecution for perjury seems 
to be a greater offence than compounding somè felonies. v * Tt was 
also held in that case that illegality may be pleaded as a defence 
- to-an action-on thé bond. But perhaps a direct authority on the- 
principle and scope of the English rule is to be, found in the 

. -leading case of Keir v. Leeman (1), where the-Court of Queen's 
Bench, after referring to the decision in Collins v. Blantern(2), said : 
“ On the soundness of this decision no doubt can be entertained, 
whether the party accused were innocent or guilty of the crime 
charged. If innocent, the law was abused for the pyrpose of 
extortion ; if guilty, the law was eluded by a corrupt comproniise 
screening the criminal for a bribe. ' We shall probably be safe in 
laying it down that the law will permit a compromise, of all 
offences, though made the subject of criminal prosecmtion, for 
which offences the injured party might sue and recover damages 
in an action. It is often the only manner in which hg«an obtain 
redress. But if the offence is of a public ndture, no agreement 
can be valid that is founded on the consideration of stifling a 
prosecution for it.” “Accordingly the Court held that an indict- 
ment for offences including riot and obstruction of a public officer 
‘in the execution of his duty cannot be legally the subject, of a 
éompromise, The decision was affirmed by the judgment of the 
Exehequer Chamber (3), where Tindal, Chief Justice, also laid 
down the law.as follows :— We have no doubt that in all offences 
which involve damages to an injured party for which’ he , may 
Maintain an action, it is competent for him, notwitbstandiüg they. 
are, also of a public nature, to compromise or settle his private 
damage in any way he may think fit." 

It would thus appear that a compromise ef proceedings 
which ate criminal only i in form, and involve only private" rights, 
tnay be lawful (vide also Fisher & Co. v. Apollinaris Uo. (4), 
Sohnson v. Ogilvy (5) and Edgecombe v. Rodd) (6), In Drage v. 
Lbberson, (7) it was held that compounding a private’ misdemeanor, 
such as an assault, is a good consideration for a note. It is not 
necessary to prove that there was any express thFeat-of prosecu- 
tion, if the transactión in fact so amounted to a bargain not ta 
prosecute, (Fones v. Mertongtishire Building Society. J. (8) It 
would also not be necessary that the person. accused ‘should be , 
actually guilty ‘of the crime charged or that a conviction could 

> (1) (1844) 6: Q. B., 808. (5) 8 P. Wma. 279 


(2) | Bm. L. O. 89, 883. - 6),5 Bast, 303, — ig 
(8)/9 Q: B. 871, 8 prx Wow CT) 2 Bap. O48, t 
(4) (18/5) L. H:10.0h 397. | (8) (1873) 1 Ob. 178.. 
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have followed. . It would be sufficient if there. was at least: 


plaus*ble*ground for the prosecution and there was an agreement 
to abandon it. Reference may be made in this connectjon to the 
case of Ward v. Lioyd (1), where Coltman J. said: “Ido not 
consider it material to consider whether or not the defendant was 
actually .guilty. o£ embezzlement ; for if there was reasonable 
ground to suspect that he was, although the circumstances might 
not be such as to insure a conviction, and the warrant of attorney 
was given to induce the plaintiff not to prosecute, the consider- 
ation would, in my opinion, be illegal.” The rule followed. by. 
Courts of Equity in giving relief toa party in the case of such 


illegal contracts was thus described by Knight Bruce Ly. in. 
Reynell*v. Sprye (2). . * When the parties to a contract against . 


public policy or illegal are not £s pari delicto (and they are not 
always so) and where public policy is considered as advanced by 
allowing either, or at least the mote excusable of the two, to sue for 


reliefagainst the transaction, relief is given to him, ag we know. 


from various authorities, of which Osborne v. William (3) is one." 
In India, agreements for stifling prosecutions would be void 


under section 23 of the Indian Contract Act, as the consideration . 


or olysct of such agreements would be unlawful as being opposed 
to. public. policy. Moreover, the Penal Law of ,the country 
makes it a crime to enter into agreements to conceal certain 
offences, of to screen or abstain from .proceedings against the 
offemder with regard to certain class of offences, the law allows 


the'parties to come to an agreement either not to take proceed- . 


ing&. or to drop the. proceedings after institution, in a few 
instances without the leave of the Court, and in other instances 
with the leave of, the Court, . But there are other cases which 
cannot be cempounded _or arranged between the parties. The 
dompoundability of offences is -governed by -section -345 of 
the Uriminal, Procedure Code (Act V of 1898) which clearly 
specifits thë offences which are compoundable and the circum- 
stances and the mahner.in which they-may be compounded. 
The-sectien "also distinctly states: (sub-section 7) that except as - 
provided therein, no offence sal! be compounded. If the offence 
is therefore so compoundable under section 345, Criminal Proce- 
* dure Code, and could be settled in of out of Court, an agreement 
for. the compromise of the -offence would not be regarded as 
` illegal or against public policy the. policy of the-Criminal Law 


7 (1) 6 M. and G. 785. ipie 640 xà p. 879. | 
T (9 aei 
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being to allow-a compromise'in such cases, Generally speaking 
the compoundability or otherwise, under the Criminal Procédure 
Code, of the offence charged may be adopted as the test to see 
whether the offence is of a private nature concerning indivjduals 
er is of a public nature affécting the interest of the State. - In 
the case of non-compoundable offences or those of a public 
nature, a compromise or agreement to withdraw the prosecution 
Would be illegal and will not be enforced by the Courts. On 
the other hand the cases in which it would be an offemce to 
enter into agreements to abstain from prosecution are *goverged 
by sections 213 and 214, Indian Penal Code. Under «hose tyo 
sections, it would be an offence to enter into an agreement to 
abstain from prosecution for offences &c., other than fhose- which 
are declared .compoundable by section 335, Crimina] Procedure 
Code. Such being the law applicable to this country, I now-proceed 
to consider briefly the Indian decisions on the sublets which 
are limited in number. . 

In Mothooruath. Dey v. Gopal Roy (1, the suit was to 
recover money due to the plaintiff under a compromise of a 
criminal complaint of. assault preferred .by him against the 
defendants. The Court expressed the opinion that the offence 
in question being'a misdemeanor peculiarly of.a private nature, 
and occasioning a private injury, an agreement for a reasonable 
satisfaction in consideration of proceedings being stayed .would 
not be: illegal. It was therefore held that the plaintiff. was 
entitled to recover under the compromise. Similarly in mtr 
Khan vi Amir Khan (2), where the defendant agreed to execute 
q kobala of. certain lands in favour of the plaintiff in considera- 
tion of the laiter's abstaining from prosecutiopi „òf the former 
for an offence (assault) which was compoundable, eit was held 
that the contract -could not be regarded as illegal or against 
public policy and might be enforced. The next case td be, 
considered is Mothooranath Bkoomic v. Kenatam KBrmolar (3). 
"There the suit was for the recovery of a cerfain jewel: ahd a. bond 
deposited by the plaintiff with the firsf defendant it pursuance 
ef a' raxeenama in a criminal case of wrongful restraint brought 
against the plaintiff by the segond. defendant. „The raseenama 


` fled. by the second defendant was disallowed by the Criminal - 


-Coyrt and the plaintiff was convicted, It was held that the 


action would: lie as the charge was not one which it would ‘have i 


been illegal for the defendant, to withdraw with thè consent of 
(1) 6 W. R B, OOS Bet, 16... -3) 80, W, N. 
e (7 WR oe . = 
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of the Magistrate, andthe offence charged consisted of an act 
for-which an action for damages would lie in a Civil Court, In 
Shaikh Nubbee Buksh v. Mussamut Bebes . Hingon (1), certain 
parties convicted of a criminal offence, in order to avoid appre+ 
hension entered into a compromisd with the complainant who 
agreed to accept a sum of money as costs and as compensation 
for the disgrace he had suffered. They accordingly sold some 
property tothe complainant in lieu of cash. The suit by the 
plaintiffs was to set aside the sale on the ground of illegal 
pressuresused by the complainant. Thus the question directly at 
issue in-the case was whether or not the transaction was brought 
abbut by coercion as alleged, and it was, under the circumstances, 
found. against the plaintiffs. The Court observed that though 
the offence, was one in which a compromise. could not be legally 
admitted, yet asthe Magistrate did admit it, and the parties 
acted in'good faith, the pesition of the;latter had not been 
affected. — . = 

In- Queen v. Balkisken (2), it was held that a Court cannot 
take cognisance of an agreement to abstain from the prosecu- 
tion of a person for the offence of perjury. In Xandan Chetti v. 
Coosjes Sew (3), the suit was to recover money on dealings in 
hundis which the plaintiff carried on with the second defendant 
and the plaintiff also. relied on a promise by the first defendant 
to pay.the atnount due by his son (second defendant), it was 
found that the promise by the first defendant was made in con- 
sideration of: the. plaintiff's foregoing criminal prosecution of his 
soh. The Court held that the consideration to support the 
pfomise in'such a case wasa vicious consideration and that the 
contract could not be enforced as it was opposed to public policy. 
A similar. view was taken in the case of Srrasrachariar vw. 
"Ramasawmi Ayynagar (4), where the suit was for a declaration 


. of the irtvalidity of an agreement on the ground of coercion and 


also Becaute part of the consideration for it was the withdrawal of 
a pending criminal tharge of trespass and theft laid against the 
plaintiffs ` It was held that the consideration, -under such 
citcumstances is'illegal ` and the agreement amounts to` the 
stifling of prosecution. 2 d 

In the case of Pudishary Kriskhan Nambudry v. Kavawpaliy 
Kunkunni Kurup (h, the plaintiff under threat of criminal prose: 
ution for criminal trespass executed an agreement which conferred 
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certain rights on the defendant. . The suit’ was to set aside the 
agreement and the plaintiff was held entitled to the yeltef. - The 
case was treated as one of ‘coercion’ and Holloway J. observed : 
* If we first take it that the transaction was a violation of law, the 
entering into it would be a délictum on both sides, and the fact 
that the parties were not on equal terms, that one ‘ holds the rod 
and the other bows to it,’ would destroy that party, and leave the 
question of coercion the residuum which (he Court would have to 
consider.” (Smith v. Bromley (1); Smith v. Cuff (2). Jones J. 
held that the agreement amounted to the stifling of presecution 
for an offence not legally compoundable and that it was, liablé to 
be set aside notwithstanding par delictum, When an agreement 
which. is otherwise. lawful in itself, is sought to be avoided on the 
ground that one of the parties to it intended, by means’ ôf some; 
thing to be obtained ar done under it, to effect an unlawful pur- 
pose sg., suppressing criminal prosegition, the contract would not 
be rendered illegal unless the other party either knows or,is a 
party to the unlawful purpose. In Rayhristo Moitro v, Koylash 
Chunder Bhuttacharjee (3), the suit was to recover property under 
a deed of sale executed by defendant to plaintiff, The defence 
was that the sale was made for the purpose of raising money tp be 
given to certain third parties as a bribe to induce them to with- 
draw a charge of criminal breach of trust which they had preferred 
against the defendant. There was no evidence te show either 
that the plaintiff knew of the agreement to suppress the criminal 
prosecution, or that any money had been paid in pursuance: of 
such unlawful agreement. It was, therefore, held that plaintiff was 
enfitled to recover, On the other hand, in the case of Jeeho 
Makato v. Moneeram Mahato (4), where the suit was for a refund 
of money voluntarily paid by the plaintiff tò the deféndant to 
induce him to suppress a criminal prosecution for the charge of 
murder, it was held that the plaintiff having been a party to ethe | 
illegal purpose, could not recover the money. , ° èe e 

But we have to consider a different class bf cases where the 
agreement is entered into by the partie£ for the satistaction! of a 
bonafide claim or an already existing civil debt, and in such cases, , 
the contract would be held to be.valid, even though the debt arises 


” out of a criminal offence, provided thêre is no*agrgetnent by the 


creditor to forego criminal prosecution. In the case of Kessow/t 
Lulsidas v. Hurjivan Mnlji (5), it was held that a man to whom a 


(1) 3 Dong. 695. s: *. D FEB, 8 Gate, 54°, 
(Bj 6 M. snd B, 100-168.. : (4) 17 W. R. 84, . 
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civil debt is due may take securities for that debt from ‘his debtor, 
1 even. though the debt arises out of a criminal offence, and he 
threatens to prosecute for that offence, provided he does not -in 
consideration of such securities, agree to abstain from prosecution. 
He must not, however, by stifling a prosecution obtain a guarantee 
` for his debt from third parties. In that case there was an agree- 
ment by the creditor to abstain from prosecution of the debtor, in 
consideration of a guarantee for-the debt given by a third party 
and the Court held that the guarantee could not be enfotced. The 
observations of Cotton L. J. in the case of Flower v. Sadler (1), 
also show the application of this principle: ; vis., “It seems to me 
* that there is a distinction between getting.a security for a debt 
from the debtor himself and getting it from a third person who is 
under ne obligation to the creditor. A threat to prosecute is not 
of itself illegal, and the doctrine contended for does not apply 
where a Jug and bonafide deht actually exists, where there is good 
; consideration for giving a security, and where the transaction 
between the parties involves a civil liability as well as possibly 
a criminal act. In my opinion, a threat to, prosecute does not 
necessarily vitiate a subsequent agreement by the debtor to give 
security for a debt which he justly owes to his creditor, " The 
above two cases were approved and a similar view taken by the 
Allahabad High Court in the case of Jai Kumar v. Gauri 
Nath (2), avhere the suit was on a pro. note executed by a father 
and his ‘sort in favor of plaintiff, and the defence was that the pro, 
note was given for the purpose of avoiding the prosecution of the 
fatber for embezzlement. It was found that the pro. note was 
giyen to satisfy a bonafide claim which the plaintiff had against the 
father and whs not given to stifle a prosecution. It was held -that 
the debt- could ‘pdt under the circumstances, be regarded. as 
immortal or illegal so as to relieve the son's liability. 

I haye to consider next the case of Sudbraya Pillai. v. 
"Subbrgya Mudali (3), which illustrates an important principle in 
regard to the agreements in question. Inthaj case, the plaintiff 
a resident -of ‘Pondicherry, charged the second defendant before 
thg F rench jegal authorities, with having fraudulently abstracted. 
from” hi$ house a bond executed by the second defendant in his 

, favor and'he- obtained thee arrest amd extradition from British 
territory of the second defendant, as also of his brother first 
* defendant. The latter^on his way to Pondicherry met the plain-. 
tiff and a sBtement of accounts took, place wnder which defendants 


a) Gat TB 109.2 p ht ores SA L L; By 33 All. 718. 
. e 
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$ to 8 made themselves liable by executing the plaint bond for 
the sum found due to the plaintiff, the consideration being the 
agreement of the plaintiff to discontinue further proceedings on 
the criminal charge. The Court at Pondicherry sanctioned the 
agreement as a compromise By civil redress and suspended further f 
proceedings in accordance with the law in force in the settlement. 
It was held that the contract was enforceable, the Court (Scotland 
€. J. and Collett J.) observing: " But it is clear to. us that the 
Common Law rule can have no application to a contract fop. com- 
pounding the prosecution of criminal proceedings for an offence 
against the municipal law of a foreign country and gommitted 
there, the law of that country permitting such a transaction ; and 
thus whether the contract is entered into there or in» British 
territory. ase we > 09 {n whichever territory, 
then, the contract was entered into, the essential question is subs- 
tantially the same, vzs., whether the compromise was in*its nature 
prejudicial, as being in contravention of public policy undgr the 
Government of British India, or injurious to the good order and 
interests df society in regard to the due administration of public 
Justice or otherwise. And that we are of this opinion is not in aty 
degree shown by the facts of this case." 

` Lastly it has also to be poticed that as a suit would not lis on 
an agreement to stifle prosecution, so it cannot also be pleaded as 
a defence to an action. This is clear from the decision in, Dal- 
sukhram Hargovandas v. Charles Debrelton (1). "There the 
plaintiff sued the defendant in damages for wrongful arrest and 
confinement. The defence pleaded an agreement whereby the 
parties had agreed to settle their differences in consideration «of 
comprounding some criminal charges (Sec. 143 and 447, I. P. C) 
one of which was not legally compoundable, and which were then 
pending between the parties in the criminal Court. Jt was beld 
that the defendant could not enter into a valid and hinding agree-, 
ment the object of which was to stifle prosecution, and that the 
agreement, therefore, could not be set up Bs a defence to the 
action, 
; S. VAIPYANATHA Tver, Bá BL À 

. , Cuddalore. 


. (1) L L, B, 28 Bom. 824. 
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REVIEWS. 

Privats Trgliuz Partnorshiy—»y J. W. Suits, x.c, 
LL, p. —Effingham Wilson, London, 1908, rs. 67. net.—This is one 
of Wilson's Legal Handbook Series. The first edition of it was 
published half a century ago, aud it has now reached its thirtieth 
thousand. Commendation is obviously superf 10us. It is sufficient 


. to say thatthe new edition takes due account of recent legislation 


on the subjèct, at the same time it retains its character of a 
simple and intelligible statement of the law on the subject which 


' is indispensible to all persons, lawyers and non-lawyers, who 


engage in partnership business. 

Whipping in India —by HIRALAL CHAKRAVERTI, M. A., B. L.— 
Majumdar Érbrary, Calcutta, »908—In this pamphlet the writer 
puts fogward very effectively a plea for the abolition of whipping 
in India. It is hardly likely that the legislature would give 
effect to so drastic a suggestion, but it is a matter for congra- 
tulation that a move has now been made in the right direction 
and thg appligation of this barbarous mode of punishment will be 
considerably restricted in future. 

Ths Police Act—by H. C. Sma, SYLHET, 1907—Price 
Rs. 3—Mr. *Sinha is favourably known,to the profession for 
careful editing of several important Acts His present venture 
is likely to remove a long-felt want. The case-law on the 
subject has been analysed and appropriately referred to under 
.the various sections, while the extracts given from the pro- 
ceedings of the* Legislative Council give valuable help in the 
removal “of many Obscurities. The edition may be strongly 
recommended to members of the legal profession as well às to 
«` police and executive officers. 

Magistrafss’ Court Manual—by P. H. CHATTERJEE, B. A.— 
R. CauBRAY & Co., CALCUTTA, 1907, Price Rs, 4.— This is really 
an edition qf feletted portfons of the Criminal Procedure Code. 
The guthor has annozated those | portions of the Code which apply 
to Magistrates’ Courts. In additions to this, we have Rules and 
Orders and "notes of cases wltich relaté"to the subject. The most 
interesting part of the volume is a brief sketch of criminal adminis- 
tration in India, which’ introduces it to the reader, We do not 
remember sd'rguch useful informatiqn gatHered into a similar 
space. The work will be foung useful by all persons who have 
either to preside over oq practice. in Criminal Courts, 

i 
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-  Digestof Indian Cases for 1007.—by S. Semivasa Arrar ~- 

B. A, B. L., MADRAS 1908.—This new volume of Mr. Aiyar's Digest . 

retains all the good features-of previous-issues namely, coneise- - - — 

ness and accuracy of statement. In addition, we have an 

elaborate index of cases. followed, overruled, explained and ; ~ 

distinguished. ' - ned 
Index of Casos Judicially Noticed, 1907.—by T. S. Soap 

MANIYA AIYAR, B.A., B.L.— LI ANJORE, MANIYA & Co., 1908—This is 

a fresh instalment of a valuable publication which we favourably, 

noticed before. Two new parts have been added which referred. 

to the cases mentioned in Cases and Comments in various Repgts | jet 

as also in leading Articles. y k 
Oudh Digest.—Supplement for 1906.—by GOKARAN Marg, . . 

MISRA, M. A., LL. B, LUCKNOW 1907.— This is a Digest of all cases 

reported in Vol. 9 of Oudh Cases and is indispensable to alf who 


possess that series of Reports. 2 . 
A. ode . SHORT NOTES. 
1908. -Bengal Ohowkidari Act (VI of 1570 B.C.), Becs. 48, 61. Settlement in 
Ton g, o netten, mullity—Linitation Aot (XV of 1877) Beh. IT, Arta. 14, 144. 
April, 32, 87. , Appeal by the Defendant No. 1, - 


M: a Manindra Mold, (Rampini and Sharfuddin JJ)—A. Collector cannot settle lands in 


. Nandy contravention of tho provisions of section 48 of the Bengal Ohowkldari Act 

Rant Mani Kumari and that, it ‘he-doos so, his order is anulhty, Article 14 dt tho Limitation 
Baheba, ‘Aot fs not appliénble .* 

H. A. No, 1288 > The provisiohs of section 61 of the Act only make the ides of ttie Com- 

of 1906. .rmissioner final and conclusive on the matters specified fn the section, ris., 


.(1) the identity of the land determined to be Ohowkidari Ohskren lande(3) the 
"boundaries thereof, (8) the name of the village for the benefit of whigh such, 
‘lands are assigned, and (4) whether such lands be or be not (.howkidari Chakran 
‘landa They do nof make final and conclusive the quastiofl as to, the remindat 





“fo whom the lends &re'to be transferfed, * 
u Balus Ran Charan Mitra, Golap Ohandra Swoar, Jyoti Prosed Serial 
kary and Homondra Nath San tor Appellant " ae. s 
_ Bab Ran Chander Mocindar for Respondent. —' ° 
. Me . Pn dismissed, 
rh Limitation Act (XV of 1877), Boos, 5; 218 — Vacatiowy-Dodugion. 
dads Appéel by the Plaintif. — ' e. 
April, $3. "^ A soit was decided on tbe 28nd September 1905, debres signed on the Wh Sep- 
dobinda Mobini tember 1906, tho Court was closed en the 27th Beptember till S0th October 1908 ; 
Dasi 2 . copy appbed for on the 81st Oetober and ceples of decree- god Judgment were 
zs oo Ered on the 7th November 1905. The appeal was preferred on the 8th November 
: * E 
B. A. No, 1845 ^^ qu (Bampini and Sharfuddin JJ).— That the apposl was ja time. k 
ot 1900. (o LORS AIR 348 and Í L. R. 85 Bem, 586 tollowed® 
, v — Babu Jyoti Pros Sarsadhjharigfor the Appellant. i 
A i. Babu Hem Chunddr,Ben for Babu Alu Mohwn- hei for-- 
Respondent. 


p p s Appsai allowed, 
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CONTRIBUTORY NEGLIGENCE." 


The opinions in the earliest cases upon contributory negli- 
gence, Butterfield v. Forrester (1), and its little known predecessors, 
Conden v. Fentham (2) and Clay v. Wood (3), offer no indication 
that thelCourt i is aware that any new doctrine is being announced. 
That a plaintiff who by his own misconduct in conjunction with 
* that pf the defendant has brought harm upon himself, cannot 
recover damages, i is stated as a well-settled rule. There is, there- 
fore, no discussion of general principles, no logical argument 
applying such principles to the particular facts and showing that 
they, necessitate the result reached by the Court. All attempts 
to ascertain upon what legal principle the defence of contribu- 
tory negligence is based, are therefore efforts ex post facto, to 
explain and account for a result already reached apparently 
unconsciously, The ready acceptance by the profession of the 
decision as conclusive, the entire absence of any attempt by 
counsel to attack it, seems clearly to negative the idea that it 
Was an innovation, an anomalous rule applicable only to its own 
cirgpm&tarices,—justifiable only by its convenience and utility. 
Had it not been the exhibition under the peculiar circumstances 
of, some well-settled, universally recognized and accepted general 
legal conception, there can be no doubt that its introduction 
would havé ebeen sharply contested, instead of hardly causing a 
ripple'imthe placm surface of professional thought. 

. Setting aside, therefore, the suggestion that the defence of 
.'. contributory negligence i is a pure anomaly justified by its utility 

"undeg tha peculiar facts under which it arises, it is necessary to 

examine carefully the theories upon which it, has been from time 

to. time , atterhpted to explain the defence, to see whether any of 

them. in reality offers a satisfactory explanation, and if not, 

whether’ there is in fact any fundamental principle of legal 
thought to which4t can be ascribed = 

Three theories are commonly advanced as to the basis of the 

* defence of contributóry negligence. It is maintained that- it 


* Reprinted from the, Harvard Law Review, ‘Vol«XXI, No. 4, emi ants 
the elaborate footnotes, —ED. 
(1) (1809) 11 Rast 60. (2) (1788) @*Esp. 685. — (8) (1803) 5 Esp. 4t, 
v 
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depends on the application to the particular facts of the rule 
governing (1) proximity of legal causation ; (2) indemnity or 
contribution between joint tortfeasors ; or (3) volunfary assump- 
tion of risk as expressed in the maxim volenti non fit injuria.. 
Taking first the theory that the plaintiffs wrongful assisting 
act breaks the chain of proximate causation ,between his own 
harm and the defendant’s misconduct, it is necessary to ascertain 


' if possible what proximity of legal causation is, and what part it 


plays in legal liability. . 

It would be obviously opposed to any possible conception of 
justice that any one should be required to answer f: a harm 
unless he had actually caused it. It is therefore always a vital 
pre-requisite to recovery to establish that the plaintiffs harm was 
caused by the defendant's alleged misconduct. As to, ‘what is to 


be regarded as the cause of any given result admits of much ' 


difference of opinion. Jt is possibleeto regard as a tause any 
causa sine gua mom, without which the result would not have 
happened, including every antecedent to the most remote, or, 
again, only to consider that a cause which operates directly to 
produce the result. Or the true conception may well be taken 
to lie between these two extremes. ` 
Legal proximity of causation may be defined as that concep- 
tion of cause and effect which has been adopted by .the Courts 
as the test by which to ascertain whether a particular harm is 
to be ascribed to a particular act o1 omission as its consequence 
as a pre-requisite to the imposition of legal responsibility therefor. 
This conception has from time to time varied. The primittve 
conception of a sufficient legal cause was a causa sine qua nen. 
When this idea was abandoned, the rebound, carried judicial 
opinion to the opposite extreme, that no one should, be answer- 
able beyond (1) the direct result of his misconduct, his trespass 


his semi-criminal de/icz, or (2) those indirect, resulte acttally , 


inténded. T9 oe 
As society became more highly organizéd, civilizatlon more 
complex, it was evident that to prohibit violence and’ acts 
intended to be harmful was not enough ; some*further protection 
was required. Similarly the citizen injured found little real 
compensation in the good™intentiorfs of hirh wbo'had without 
violence and unintentionally brought harm upon him. It was 
necessary to add something to this test of wrongfulness, to this 
narrow field of liabilitj, so as £o enforce a decent social decorum, 
and to give compensation more really proportionate to the 
. 3 


e i ; . 
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* Harm sustained by one whose rights were without violence, 
or urfinténtionally invaded without fault of his own. It thus 
came to be said that * every man must be presumed to intend 
the natural and probable consequences of his act.” Here the 
Judges appedred to be merely laying down a rule of purely 
procedural law, dealing with the effect which might be given to 
evidence,—a matter manifestly within their powers, and part 
of their function as presiding officers of a Court of justice. Yet 
in so doing, as in so many other similar cases, without the 
appearance of judicial legislation, without incurring the stigma 
attached law reformers, they substantially changed the- whole 
conteption of legally wrongful conduct, and immensely enlarged 
the limits tf legal responsibility for admitted injuries. The 
presumption, by precluding inquiry into what was actually 
intended when the result was natural and probable, established 
between, fhe two things aeforced equivalence in legal effect. 
The whole conception of legal causation was enlarged, and an 
actor became as fully. liable for the natural and probable con- 
sequences of his act, though unintended, as before he had been 
when the result had been foreseen and designed (1). ; 
Ip defining the test by which this new social duty is to be 
ascertained, this enlarged measure of responsibillty applied, the 
tendency of modern judicial opinion is overwhelmingly toward 
a full .recógnition of the popular conception of what is natural 
or probable : as the standard to beadopted. The question, usually 
ones for the jury, is to be solved by them in accordance with 
what men like, themselves would actually foresee as likely to 
resalt from the conduct in question, or after the event, is seen 
to bei in accorflance with common experience, such as theirs, 
of the "khown and actual course of nature. It is the actual fore- 
sight of the average man,in view of the circumstances which 
` þe khows or,shogld know, of the real probability of injury to 
otherse pictaring the future course of events, the real conditions 
which will pyobably be created, the effect of the known habits 
of human beings and of the ordinary operation of usual natural 
forees anger’ such conditions, qs affecting the injurious tendency 
of his acts. This is what determines the wrongfulness of the 
- act so far as it depénds solély on proximity of causation. So, 


(1) Bat while a new aonception was added, the old remained and still re- 
mains. rh estion of natural or probable causation arises where the actor 


actuall ei the specific harm suffered—for that hp is now answerable, 
ashe Meri was gunutaly though to othely it would appear both an.unhkely 
and abnormal resalt. à. 
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if the wrongfulness of the act be admitted, it is the actual 
course of nature depending on the orderly operatien ‘of known 
natural forces, including again the customary habifs of mankind ? 
under given circumstances, by which proximity i the harm to 
such wrong is ascertained. 

The proximity between the act done and the harm sustained 
is however, only one step to the determination of the final 
question of legal liability. This depends also on many other 
principles of limitation of legal liability, entirely distinct,'in no 
way depending on causal connection, having their basjs in sqme e 
cases in the historical development of the law, in otbers, in i 
principles of policy, in conservative instinct at times retarding 
the growth of advanced legal conceptions, or in ‘deeprooted 
fundamental principles of justice as conceived and developed 
in the common law of England. 

There was prevalent in the early part qf the "*lineteenth 
century, just at the time when the earliest cases of oontri- 
butory negligence were decided, a principle of limitation of 
liability, purely legal, the creature of judicial rather than popular 
conception of justice, stopping recovery short of either the 
probable or natural result of the act complained of. This rule or 
principle, now practically obsolete, was thus stated by Lord 
Ellenborough in the leading case of Vicars v. Wilcocks (1). 
^ Special damage "—the case was one of slander+-'' riugt,be the 
legal and natural consequence of the words spoken. Here it 
was an illegal consequence, a mere wrongful act of the master " 
(who discharged the plaintiff in consequence, of what ‘the 
defendant had said). “His Lordship asked whether any case * 
could be mentioned of an action of this sort, sugtafhed by proof 
only of an injury sustained by the tortious act “of a third person.” 


(1) (1806) 8 Hast, 1. íi. 


(To be continued.) * 
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IMPORTANT NOTIĊE. 


I.—We are glad fo announce that from the pre- 
Sent Session we have made arrangements for the. ,.— 
better reporting. of the Privy Oouncil Oases 
by. an experienced Advocate practising befgre the: 
Judicial Committee. All Cases decided by the Judicial . 
Committee from November 1907 are reported by him, 
and contain a full statement of facts and notes of argu- . 
ments at the Bar. 

I].—Vol. III of the Calcutta Law Jornal which: 
was out of print for some time past, -has pect 
reprinted. i ; 

 UI.—Vols. I & IL are out of print and will 
shortly be reprinted. Subscribers are requested ,to 
register their-names therefor without delay. nr 

IV.—Intending subscribers for" 1908 are. 
requested to register their names and to send in 
their subscriptions at an early-date. Ne 

V.—We offer a special Dónooéslon | to. the. 
Junior Members of the Profession by accepting their 
subscriptions half-yearly, for each volume. in advance. 
(Rupees Five only). 25 Td ; : 

VI.—Subscribers are requestad te repost the. 
non-delivery of any particular number within a . 
fortnight from the date of issue; othertrige we shall 
not be responsible for the same. * 

Bound volumes are - available. —Extra: 
charge for binding—Gold. lettéred*—Eng. colored’ 
Half-Calf or Morocco, R3. 1-12; Eng, Law Half- Calf, 
Rs. 1-8; Country Law Half-Calf, Re. 1 per Volume.— 
Binding, very eee amd nent 
.7 P.T. o. 
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 The-Hon'ble Mr. Justice B. G. Geidt. 


We have great pleasure in presenting our readers with the 
portrait of Mr. Justice Geidt, who retired from the High Court 
Bench on the 11th April, 1908. 

' Bernard George, son of Rev. Bernard Geidt of the Church 
Missionarg Society, was born at Burdwan on the 11th March, 1855. 
Sent homéfor education he was entered at the Shrewsbury School, 
at that time one of the foremost classical schools in England. 

In'1874, he passed the open competition for the Indian Civil 
Service and came out in’ November 1876, his first station being 
appropriately enough, Burdwan. After a year he was trans- 
ferred to Assam and served for 10 years as Assistant Commissioner 
in Sylhet and Cachar. 

Those were the days when none but Civilians of ripe expe 
rience were appointed to the Judicial Bench and the complaint: 
regarding * Boy Judges,” which one so frequently hears of now- 
a-days and hich has found expression even in the Imperial 
Legislative Council had not then begun to be heard. It was not 
till after more than 11 years of service that Mr. Geidt was appointed 
to officiate as afDistrict Judge and he was confirmed as süolf. after 
another 6 or 7 years. He was posted to Bankura as District and 
Sessions Judge in January 1893 and with short intervals of leave 
and'acting appointments elsewhere, he remained there for five 
yeafs. He wis Judge of Tippera for 2} years. After the High- 
Court had remanded the canse célébré, Emperor v. Osman Alt 
better known ag the Pennell case of Noakhali, Mr. Geidt was select- 


_ ed by the Governmerft for trying it, and his decision of the case 


which’ was uphgld by the High Court gave wide satisfaction. - 

“MP, Geit was appointed i in May 1901 to officiate as Superin- 
tendent and Remémbrancer of Legal Affairs, Rengal. 

Tt war on the rith April 1902 that he was first appointed to 
act "asea Judge of*the High Cqurt, an appointment in which he 
was confirmed on £he retirement of Mr. Justice Stevens in 1904. | 

Six years to the day from when he first joined the Court, 

“Mr. Justice Geidt retired from the service on the 11th April 1908. 

_ Though too delicate in health: to be able to enrich 
our law repótts with -many brilliant judgménts, Mr. Justice 
Geidt will be long remembered by, the profession for his sound 
cemmon sensésand for the sserling qualities of heart which 
made him: unifortnly: courteous to all who appeared before him, 
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Reference may be made to one or two notable cases in the 


decision of which Mr. Justice Geidt took part. In The’ case of” 


Raja Pramada Nath Roy v. Raja Ramani Kanta Roy (1) a question 


was raised as to the nature of a suit by a co-sharer landlord for ` 


recovery of the whole rent of the tenure. The case«was heard in 
the first, instance by Mr. Justice Ghosh and Mr. Justice 
Geidt ; as the learned Judges could not agree, the case 
was heard by Mr. Justice Brett who agreed with Mr. Justice 
Ghosh. Upon appeal to the Judicial Committee, the. deci- 
sion of the High Court was reversed, and the view ¢aken by 
Mr. Justice Geidt was approved as correct. In thé casé of 
Bibyan Bibi v. Sachi Bewa (2), where a question arose as to the 
effect of a sale under the Transfer of Property Act* upon the 
mortgage lien, the view suggested by: Mr. Justice Geidt was 
adopted by the Full Bench. In the case of Abinash Chandra v. 
Paresh Nath (3), Mr. Justice Geidt gave a very lucid ekpjanation 
of the grounds upon which the Judicial Committee had held judg- 
ments not! inter partes to be admissible in evidence. In the case 
of Begu Singh v. Emperor(4), where the true meaning of section 476 
of the Criminal Procedure Code was much debated, Mr. Justice, 
Geidt took a view which differed from that of the majprity, qnd it 
must be conceded that a great deal may be said in support of his 
view. In the case of Mohunt Lukhan Narain Das v. ¥ainath 
Pandey (5), where a question arose as to the en PET pf the 
interest of a non-occupancy raiyat in a holding, Mr? J ustice Geidt 
reviewed the question in a learned judgment. In the case of 
Amar Chandra Kundu v. Sebak Chand (6), where a, question arose 
as to the powers of an execution Court to proceed against a som of 


the judgment-debtor who had taken the estate by ‘survivorship, . 


Mr. Justice Geidt wrote a powerful dissentient. judgment, in 
favour of the contention of the son. Looking to these and other 
judgments, one cannot but think it unfortunafe for the cause of 
the administration of Justice in this country, that we shoald "be 
' so early deprived of the services of so learfted and Qe 
a Judge. m 
Mr. Justice Geidt took a ee part in the establighrhent of 
the Calcutta Club, an institutiort intended to be the common meet- 


ing place for Indians and Etrropeans,*and thotigh ohe may well . 


hesitate before waxing enthusiastic over its success, one cannot but 
appreciate the genuineness of the feelings of its founders. f 

We wish Mr. Geidt many years of health ané happiness in 
his well-deserved retirement after" 32 years’ service. 


- (1) 7 0, L. J. 189. 4) 50. L, Jy 608. . 
DIN Que MM. id hare L J'45. . : 
8)9 0. W. N. 408 , (8) 5 C; Le J. 491. . 
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tis highly doubtful if this limitation has any real relation 
to proximity of causation. To corisider the last acting efficient 
Cause, the final decisive impulse, as the sole responsible cause 
would merely be to' change the fudicial conception of causal 
connection sufficient to create prima facie liability. Since, 
however, the last ‘actor, the author of the final decisive act, is 
regarded as the sole center of legal responsibility only when 
such act is legally a wrong, it is evident that it is not with the 
causal relation alone that one is dealing, but with the causal 
relation Ñlus some restrictive principle or policy of remedial law, 
which, where the injured party has recourse against the last 
"wrong-doer, considers him sufficiently protected, and relieves 
the antecedent wrong-doer of an onerous and superfluous burden. 
Mr. Beven is therefore probably right in treating this as a 
separate Kmitation of legal Yability quite distinct from proximity 
of causation. However, courts and text-writers less discerning 
than Mr. Beven, seeing in the rule of Vicars v. Wricocks (1) an 
apparent kinship to proximity of causation in that it dealt with 
the liability for the effect of acts as depending on the legal 
character of an essentia] link in the chain of actual causation, 
treated it not asa separate principle of law stopping liability at 
a point short of.the limits of actual proximity, but as an auxiliary 
rule rur wherethere are successive acts of mis-conduct, 
au. arbitratyf legal conception of proximity, making the last act 
the sole legal cause. 
-e The disability of the plaintiff, whose negligence was the jixa/ 
decisive cause of his harm, to recover, is but an obvious applica- 
. tion of the rele i in Vicars v. Wilcocks (1) to the facts of the case. 
Similarly the,so-cdlled Doctrine of the Last Clear Chance, whereby 
a defendant whose negligent act was the final decisive cause of the 
accident was liable to the plaintiff even though the latter had at 
" àn eegrliete shige | been guilty of some default placing him within 
the reach of the effects of the defendant's aq, is also a necessary 
regult of that* rule applied to such facts, and not, as it appears 
today, an anomalous exception based on the hardship which 
would résult from the rigorous. and logical application of the 
general principles of conmtributory* hegligence. In Davies v. 
Mann (2), çited as the earliest case of this sort, the only novelty 
is the extension to Successive acts of mere omissive negligence 
of principles applied in Clay v. Wood (3) to successive conscious 
and intended misconducts. . : 
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But where the misconducts were not successive, but simul- 
taneous, the rule of Vicars v. Wilcocks (1), the principle „limiting 
legal liability to the last wrongdoer, had no applicatibn. There 
must be, to use Mr. Brown's phrase, a last legally responsible 
wrongful agent before there is a sole center of liability. If the 
acts were simultaneous, the influence of the early semi-criminal 
aspect of tort which punished a tresspasser for his wrong, was e- 
still strong enough to hold each wrong-doer, as the criminal law 
does, responsible iz soldo, The injured party might, at his 
election, collect from either of the independent wrong-doers 
whose acts together, judged by the popular view of pfoximity, 
had caused his harm, the full loss sustained, and it was no défenge, 
not even a mitigation of damages, that others. beside himself. 
had in part caused the loss ; not even that but for such other’s : 
conduct his act might or would probably have. beet harmless. 
Yet when the case of a plaintiff guilty of negligence cogtempora- E 
neous with that of the defendant came up for decision in ennall 
v. Garner (2) and in Pluckwell v. Wilson (3), it was held “that 
the plaintiff could not recover for harm caused in part by each, 
Bayley, B., saying in the first case, “If the mischief be, the 
combined negligence of both, they. must remain in staf guo, and 
neither can recover against the other ;" and Alderson’ B., a fhost 
accurate judge, charged the jury in the second, that, "Ifthe 
plaintiffs negligence in any way concurred in producing the 
injury, the defendant is entitled to the verdict.” Ye e" . 

In fact, taking legal cause to include, as in effect: it did at 
that time, the modification that an antecedent | miscondyct 
affording an opportunity for a later default to work" mischief was 
not the legal cause thereof, the rule might be stated thus : If 
the plaintiff's act was any part of the legal cause' of his harm, ' 
he. can have no legal redress against a defendant" whose mis-, 
conduct was also part of the legal cause of the harm. No exis- 
ting conception of legal even as distinguished fromactuial causa- * 
tion.was adequate for this situation. Evidently some further 
fundamental restrictive principle bars recoyery. . +, 3 x 

Does this then existing conception admit of a modification 
which without utterly destroying the fundamental ideas ubder- 
lying it will account for the result ? Does the added element of 
the plaintiff's authorship of one of the concurrent nbgligent causes 
render his harm remote in any sense cognate to. that "recognized i 
by the existing conception of legal causation? So far egal causa- 
tion has dealt with the relatioh of, act to result as causejto effect, 
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The modification in Vicars v. Wilcocks. (1) added to a consideration 
of the actual sequence of events a scrutiny of the legality. or 
illegality bf the various steps therein, but even so modified.the 
rule deals with the various links in-the chain of causation as 
-betweert a harm asa physical congequence and the act which is 
alleged to cause it as an act, and is applied impartially to ascertain 
in all cases whethera sufficient causal relation exists to render 
the actor Jiable for the harm suffered. The change now proposed 
is not a modification, as this is, of the primary conception of 
proximate causation ; it is, on the contrary, an entirely new and 
antagonistic idea. Admittedly it does not afford a test whereby 


. , im-ail ses the question of the defendant's liability, in so far as 


eit depends on the proximity of causation between his act and the 
plaintiffs, harm, i is to be determined. On the contrary, it applies 
only in particular cases and between parties litigant to destroy a 
chain of fausation sufficient to render the defendants prima facte 
liable, ° and it regards an dct, already seen to be a sufficient link 
in the chain of legal causation, as a break therein, not because 
any new fact has altered its actual position in the sequence of 
events, not even because of some newly discovered legal charac- 
teristic, but simply because the person legally responsible there- 
for4s seeking compensation for the harm it has aided in bringing * 
on him. This is not a modification of the original conception 
of legal proximity ; it is an entirely new and -antagonistic 
principle.e The one deals with the relation of fact to fact as facts, 
the'other ooncerns itself with the merits and demerits of the authors 
thereof as parties litigant. Since the facts and the connection 
between them remain the same by whomsoever they are done, 
and since these facts are already seen to be legally cause. and 
effect, it is impossible to. say they are no longer so connected 
, because thé Same-party who sues is legally the author of one. of 
" those assisting acts already seen to be sufficient links in the chain 

. of: causition—at most one can say merely that they are deemed 
or "presumed to Bregk the chain of causation. But, as in all cases 
when a presumption demands that two things shall be considered 
the sare, which reason tells us may well be quite different, we 
are driven back to the final inquiry—what rule of remedial law— 
what principl¢. of public policy op what fundamental conception, 
pf justice; .cómmon to. all. jurisprudence or peculiar to our 
common låw (requires the arbitrary legal equivalence between 
two. things not.in their nature necessarjly similar, Or even, as in 
this case, fundamentally opposite to one another? © œ 

No AEP of legal causé which has ever been applied to 


s . (D (1806) 8 fast. L 


60s — THM OALOUTTA LAW JOURNAL, [Vou Vil. 


‘ascertain legal liability in general will account for the doctrine of 
contributory negligence in all of its phases. While the-ryle in 
‘Vicars v. Wilcocks (1) might account for it where the negligences 
are successive, it has no application where they are concurrent. 

The modern view that legal causation depends on what ‘is ‘actu- 
ally probable and natural, and that the mere wrongfulness of an 
existing act is Per se immaterial, leaves even the case of successive 
negligences without support in the now existing principles of 
legal proximity of cause and effect. To ascribe the defense of 
contributory negligence to a principle’ which never fully 
accounted for it, and which now fails to account. for it at "all, only 


serves to cloud the subject of legal causation, already réplete . - 


with difficulties, by introducing a new and alien conception, with-. 
out aiding in ascertaining the final basis upon which -rests the 
inability of a plaintiff, whose harm has been caused in part by 
his own misconduct, to recover from his fellow delinquent. 
Clearly the defense of contributory negkgence cannot be 
ascribed. to the rule which denies contribution or indemnity 
between joint tortfeasors. Contribution and indemnity are con- 
cerned with joint wrongdoers: frst, those who associate them- 
selves to do the- particular wrongful act, or from some prior 
* -association are as a group under some joint liability. ; second, 
those who are by reason of some rule of remedial legal policy 
‘held jointly liable for the conduct of the actual wrongdoer, or 
the condition of the injurious thing ; trd, those who *are under 
successive duties in regard to the same dangerous condition ; OT, 
Jourth, where the plaintiff relying on the defendant's apparent right 
to deal with property so acts by his authority as to incur liability 
to the true owner. It has never been applied to cases of concur- 
rent but independent wrongs to the combined e&ett'of which the 
harm is due and where the only point of contaet is it! the combi-, 
nation of their effect in bringing about the final catastrophe. , 
Even in their application to these widely different fields the * 
development of the two principles has been ehtirely separate ; 
the limitations and* exceptions to them not merely distinct and 
different, but often the very opposite to.one another. . 3 
1, Contribution, though refused between" persons. actually 
e themselves the wrong-doers, is alloyed where they 'are. not 
* personally delinquent, but are both liable for the acts of the 
actual wrong-doer by virtue of some relation in which they stand 
to him. Indemnity is, given to the person morallye innocent 
but legally liable, “as against’ the actual wrongdoer whose mis- 
conduct has brought the liabilt- upon him. On the other hand, 
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a plaintiff is as much barred by his servant's negligence as his 
own; though the defendant is personally in fault. So, while the 
rules of contribution and indemnity regard as vital the difference 
between actual wrong and legal lability contributory negligence 
inis them as immaterial. 

. In ascertaining the right to indemnity the law digingui- 
shes pii primary and secondary duties, between active mis- 
conduct and mere omission of duties of protection, between the 
creatar of the dangerous condition, and him who should have pro- 
tected the injured party from it. In contributory negligence the. 
plaintiff { ig as completely barred from recovery where he has failed 
- to take self- “protective measures against a danger created by the 
"defendant,as where he has himself created the danger and the 
defendant’ has failed to protect him therefrom. In fact, the last 
clear chance doctrine enforces the very opposite idea. It is the 
sequence*in time of the sucgessive negligences which is vital. He 
whose negligencé-is the final decisive cause of the harm must 
answer for it; while in regard to the ‘right to indemnity, the 
actor, the creator, is liable over to him whose neglect of -his 
positive duty is the final efficent cause, who had the last clear 
chance, if he had dope what he was legally bound to do, to 
avert the-harm. 

It seems equally undoubted that the defense of contributory 
negligence i isnot a mere variation nor an. application to the 
sperific ficte of the rule that one who voluntarily encounters 
a known risk can blame no one but himself for the ensuing harm. 
In the earlier cases there was little, if any, attempt made to 
distinguished between voluntary assumption of risk and contri- 

. butory negligence. Whether the risk, though perceived, was 
volusitatily encouhtered, whether it was, though not seen, obvious 
[if the plaintiff had used his senses, or capable of being discovered 
. had he been properly on the alert, or whether. he had, after 
" Knowledje df his danger; failed to exercise that care which even 
then would have sufficed to avert the harm, he was equally barred. 
It. mattered " little whether his conduct was regarded as an 
assumtion'of risk or as' contributory negligence. Nevertheless 
there arbse from time to time' cases where the two had to be, 
distinguished, "because, while contributory negligence was no bar,*, 
the voluntary assumtion of a known risk did prevent recovery. 
Early cases are thefefore not entirely wanting which recognize 
the inhertat difference between the two* s 
Of late years however,» there has come into existence a 
. constantly ipcreasigg class of cases where, for various reasons, a 
risk ‘perfectly recognized is held not to be assumed by one placing 
himself within reach of it, but where none the less he may be 
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barred if he is guilty of contributory negligence. The distinction 
betwéen voluntary assumtion of risk and contributory.negligence 
has thus become of immense practical importante, and it is 
essential to'fix with precision the exact boundary between the 
closely adjacent fields which they occupy. à 

Orte suggested line of demarcation may be at once dismissed. 
The weight of reason and of authority is against the view that 
voluntary assumption of risk is confined to relations created by 
contract, and arises out of an implied term of the contract 
creating the relation. It is, on the contrary, an incident inevit- 


ably attached by law to all relations and associations, contragtug) -- 


or otherwise, which are voluntary upon both sides. The plain- 
tiff's actual consent to run the risk is immaterial ; baving n no right : 
save that derived from the defendant's consent to enter into 

relation or association with him or his property, he cannot com- 

plain- because the defendant makes ethat association d'ngerous. 

He may either take it as he finds it or leave it, but if of his own 

free choice he chooses to enter into association with the defendant, 

he must perforce accept the risks obviously inherent therein, no 

matter how’ strongly he protests against them, or how einphati- 

, cally he expresses his unwillingness to run £hem. í 

The differences between voluntary assumption of risk anid 
contributory negligence are many and fundamental. . 

i. Voluntary ` assumption of risks negatives the “idea of 
even giima facie liability. If the plaintiff has no légal right to 
place himself in juxtaposition with 'the- defendant, his premises 
or business, if his association therewith is entirely *dependerit 
upon the latter’s consent, the defendant owes him fio duty if 
regard to the condition of his premises or plant prthe system 
which he chooses to adopt in the conduct of his business, sqve 
that the actual shall conform to the apparent conditions. If the 
danger be apparent, there is no further duty. if, it be dot 
m then notice of it must be given. : ec wet 

' The plaintiff emust voluntarily, consciously, ang deliber- 
"mS siet to encounter a known risk. No ‘risk can be said te 
be assumed "until the plaintiff has knpwledge of the danger and 
elects to enter into the association subjecting himi to, it, or,’ 
"having an opportunity to disc8ntinue dn ‘associhtien “in which 
some new danger is discovered, chooses nòt to’ doko. e 


~ 
. 


. 
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3. The plaintiffs inability to recover where the danger 
being known is voluntarily encountered is not based upon any 
thought that in so doing he has acted improperly, or has fallen 
qway from the normal standard of proper behavior. Itis based 
on the idea that the plaintiff, being free to take or leave the 


4 association, has, with full knowledge of its danger, chosen to 


. 


take it; ayd upon the idea that the defendant, being free to refuse 
to allow the plaintiff to come into juxtaposition with him at all, 
owes hitir no duty beyond shat of full disclosure of the true con- 
ditions under which the relation is to be maintained. "Therefore 
it does not matter whether, in view of the extent of the danger, 
and of the advantages to be derived from encountering it, a 
reasonably prudent man would or would not have subjected 
himself todt. The risle may be of the slightest and most remote, e 
the object to be attained by encountering it the very livelihood 
of the plaintiff ; his act may therefore be prudent or even praise- 
worthy, but he is just as much barred from recovery, the defendant 
owes him ho greater duty than if the risk was enormous and the 
advantage to be.gained trivial and so his conduct both reckless 
afd foolish: 

* rn Córttributory. negligence, upon the other hand, is an 
affirmative defense, operating at a later stage of the proceedings 
to displáce e liabijity prima facie established. A finding by the 
*jury that the plaintiff has not assumed the risk voluntarily does not 
, Negative the existence of contributory negligence on his part, 
dor ram the defendant from setting it up as a defense. 

. "Contributofy negligence excludes «the idea of delibera- 
hor le involves rather an unintentional failure to measure up 
te the, self-protective duty, of a man situated in a civilization 
where dangers are constantly occurring. If the danger is per-, 
ceived and consciously encountered, the case is more properly one ` 
dependingeupon (2) whether the plaintiff in so doing acted volun- 
tarily, uncoerced by any improper pressure, and having no legal 
right to dofthe act in the course of which he^must subject himself, 
to it, or (6) whether, though He has such legal right, the danger 

. * e. 


. 
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is so great that it is unreasonable in the face of it to insist pen 
its exercise. a 

3. The very essence of contributory negligence.is that the 
plaintiff has misconducted himself, that he has dòne or omitted 
to do something which under the circumstances of the ‘case a 
reasonably prudent man would not have done or omitted to do. 

These three salient points of difference shdw sufficiently the 
essentially dissimilar character of the two defenses, 

Save in one particular, that of providing safe conditions of 
association, one who allows another to enter into even 4 volun- 
tary relation with him is bound thereby to take care that nb 
act or omission on his part shall subject that other to tisks-not 
necessarily involved in the known conditions under which thgt rela- - 
tion isto be maintained. And the measure of, thiscare is that which 
a reasonably prudent man would under the known circumstances 
realize to be necessary to the plaintiff's safety. While tbe defen- 
dant is not bound to make the conditions aafe, he is not entitled 
to act as though they were safe; their dangerous character is 
one of the circumstances in the light of which the care that a 
reasonably prudent man would, and consequently which the 
defendant should exercise to secure the plaintiff's safety i is to be 
* ascertained. In a word, voluntary assumption of risk merely 
negatives the duty to take care to provide safe conditions for 
association, and so prevents the failure to do so from being action- 
able negligence when the plaintiff's harm results, so. fir às the 
defendant's conduct is concerned, from this alone; it doed not 
affect the defendant's duty in other particulars or the plaintiffs 
right to recover where his harm is caused by the breach of any 
duty owing by the defendant to him, nor is it in „süch caso a 
defense that the defective condition was a conchrreng, and meces- 
sary cause of his harm. So too, where, for any reason, a risk, « 
though knowingly encountered, is held not to be voluntarily 


assumed, while this throws upon the défendant the duty among i 


other precautions for the plaintiff's safety to make the premises 
safe, and allows the plaintiff to recover where no Óthér fault on 
the defendant's part aids in bringing on the hagm, it: does- nat 
insure him against every harm attributable to such conditions, 
„nor relieve him from his duty to conduet himself as a reasonably 
prudent man would under the RICUmAD Ere: again including 
the known dangerous condition. 

Consequently, while the plaintiff may be entitled & find the* 
premises Sr plant safe, and thus his mere act in bringing himself 
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within reach of a known dangerous defect therein in order to 
assert his fight, may not bar his recovery, the risk may be so 
imminent, the danger so great, so out of all proportion to the value 
of the object to be gained by encountering it, that no sensible 
man would have encountered it" *to enjoy the exercise of the 
right. It may perhaps be doubted whether, in fact, this can be 
said to be in any" true sense contributory negligence ; contri- 
butory misconduct it certainly is. Perhaps to distinguish it from 
contributory negligence in its primary sense of a mere uninten- 
tional omission of due caution, of failure to take self-protective 
care, it pay well be termed a contributory default, in the nature 
of hn unreasonable insistence upon the extreme exercise of legal 
right in the face of manifest and imminent danger. 

Thé difference .between such contributory default and 
voluntary assumption of risk is merely one of degree rather than 
of kind’. But even though the risk be not so great as to make 
the mere encoüntering of it unreasonable and improper, the 
plaintiff is still bound to take such care as a reasonable man 
would deem necessary, in view of the known defective condition 
of the premises or plant, so that no act or omission of his while 


upon them or using, them shall unduly increase the dangers | 


necessarily inherent in such defective conditions. The difference 
between assumption of risk, or such contributing default, end 
trug contributory negligence in its primary and proper meaning 
of, mere “unintentional conduct falling below the standard of 
proper social behavior, is not one “of degree of proximity” alone 
but of kiad. Voluntary assumption of risk is the mere passive 
subjection eby the plaintiff of himself to the risk of injury 
inherent if, known defective conditions. Contributory negli- 
gence "is an act or omission on the plaintiffs part tending to a 
reasonable probability to add new dangers to his situation, not 
hécessarily incjdent to the known defective conditions, and 
“bringing upon himself a'harm not caused solely by them, but 
treated i in part at beast by his own misconduct. 

' However, in determining the care which the defendant 
dt. yse towards the plaintiff in view of the known dangerous 
condition of the premises or» plant in cases where the plaintiff 
has voluntarily assumed the known risk, and of the care which* 
the plaintiff must take to protect himself where the danger 
though known is field to be voluntarily assumed, it is essential 


"that the «are required be such, as cañ reasonably be required, 


Aot merely in view of the dangers known to exist, but also - of 
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the proper operation of the defendant's business or the efficient 
performance of the work on which the plaintiff is engaged: The 
standard of care must not be unreasonably high. It is not to be 
forgotten that it is quite possible to nullify either the common 
law exemption from liabilityeattendant upon voluntary assump- 
tion of risk, or a statutory protection placed around those whose 
necessities force them to encounter, nolens voléns, well-recognized 
dangers, by requiring that while, on the one hand, the defendant 
is relieved of the duty to remove the danger, he must bear the 
burden of preventing it from ripening into injury by, taking 
precautions which, though theoretically possible, would in practic 
be incompatible with the use of his premises or plant, or, on "the 
other hand, by requiring that while the plaintiff does net assume 
the risk, he must bear a similar burden of precaution, impossible 
if his duties are to be promptly and efficiently discharged. It is 
practically impossible to conceive of a danger not so _imuinently 
dangerous “that no sensible man would encdunter it,” which 
cannot be avoided by the exercise of some conceivable precaution 
on the part of the plaintiff, a workman who in the course of his 
duty is called upon to deal with the defective tool or appliance, 
or to come to the place where the dangerous condition exists. 
Where the legislature has intended to protect such °workmen 
from their own inability to resist the pressure of their economic 
necessity by providing that certain precautions shall be taken for 
their safety, which through their inferiority they are 'unfble te 
insist upon for themselves, to hold, that unless they take such 
impossible precautions as this, they are to be regarded as guilty 
of contributory negligence and so barred from recovery, would 
destroy the protection in that most usual and imporfant class of 
cases where the workman is injured while himŝelf using. the 
defective tool or appliance, or by coming to*the place whére 
the defective condition exists. The protection of such statutes 
would extend no further than to that small class of £aspa where. 
the plaintiff's association with the defective cogdifions is remote į; 
where he is not calfed on to usethe instrumente himself, and 
where the only danger that threatens him is that he. may. Be 
injured by some fellow servant! 3$ «$e of it. Recovery. "would 
„only be possible when the jnjury wjs received ‘by the use 
or merely negligent misuse of a known defective fool, not by 
himself, but by some one with whom he was associated: Where 
statutes passed by a legislative body whose enactments are to bee 
supreme, are to be construed and applied in jurisdiction where 


. 
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the prevalent economic attitude may be radically opposed to that 
which pronipted the passing of the act, as in the case of federal 
statutes which are to be enforced and applied by the courts of 
the various states, it is essential, in order that the statutes may 
not be judicially nullified, that thë courts of the supreme juris- 
diction shall freely and fearlessly exercise their appellate powers. 
Even in the absence of that line of decision which has 
distinguished between contributory negligence and assumption of 
risk, the points of difference between the two are so many and 
obvious that the distinctive character of each is plainly apparent. 
Yet it „by po means follows that because the one is not a mere 


' syariation or product of the other, they are not both based upon 


the same fundamental conception of the proper function of 
private rerhedial law. 

Consent also differs from voluntary assumption of risk. It is 
manifestlysimproper and inacgurate to speak of assumption of risk 


as an implied consént to receive the harm sustained. One can ` 


be properly said to consent to a harm only when he knows that 
the harm will ensue and intends to suffer it. One voluntarily 
assuming a risk in practicaly every case hopes and expects to 
escape injury. If the maxim volenti non fit injuria is to express 
with any: approach to accuracy the principle of voluntary 
assumption of risk, volens must be taken to mean willing to run 
the risk, rot to endure the harm. 

*. Yet" ufidoubtedly both of these aa had their root in 
the saine legal conception, the same individualistic view as to 
the proper province of private law. Where no public interest 
is qt stake, na public harm done or threatened, each individual 


. was and is ‘left free to do what he pleases with his own. The 


state Has mo iptetest io his getting the utmost benefit from his 
merely private rights. It protects him in his right to do what 
he pleases with them—so it prohibits their invasion without his 
‘congegt—i, ddes not attempt to protect him from his own folly in 
dealing with them.. It does not prohibit him from dissipating 
his résourods it any way he pleases, from throwing them away, 
frqm destroying them hinwelf, or from consenting to their des- 
truction or impairment by othdiss Such is the underlying basis 
of consent. * ° e . 

The same conreptiot logically leads to.the somewhat 
different but cognate^principle that as he may give away his- 
private righgs, as he may consent to their «lesgruction, so, while 
risks may not be forced upon. him, against his will, he may place 
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them in what peril he please, subject them to what risk he chooses, 
and he who gives him the opportunity to do so is no more guilty 
of a wrong toward him than he who, with the consent of the 


owner, takes his property. 


This, however, does rfot account for the defense of contri- 
butory negligence. So far there has been a conscious, freely 
wiled destruction or imperilment of a right with which the 
owner is free to do what he pleases. Contributory negligence 
goes much further. It throws on the individual the primary 
burden of protecting his own interest. The courts are the 
last resort of him who not merely does not, but cannot, protect 
himself. This conception is part of the very atmosphere: of- 
English legal thought,—it is not peculiar in the law of.torts td 
negligence alone, nor is it even confined to the law *of torts, 
The peculiarly common law rule of caveat emptor is based upon 
it. The first distinct statement that, " when commons prudence 
and caution of man are sufficient to guard him the law will not 
protect him in his negligence," is by Lord Kenyon in Pasley v. 
Freeman (1), an action of deceit. Nor is this to be wondered at. 
The civil law conception that an individual may do what he 
pleases with his own is tinged by the peguliarly English charac- 
teristics of independence and self reliance, and sò becomes 
supplemented in the common law by the more intensely indivi- 
dualistic conception that he is also his own first bulwark Against 
outside intereference, and that the function of remedial, law 
takes on where the power of self protection ceases. The civil 
law appears to go no further than to recognize that the plaimtiff 
is barred from recovery, when at common law he would be held 
to have assumed the risk, all beyond this appears to be ae 
peculiarly common law growth. 2s 

The development in the law of negligence of this idea was 
necessitated by the enourmous growth of protegtive duties ínéi- 
dent upon the extraordinary economic and mechdhieal changes” 
taking place during {he early part of the “nineteenth century. 
A civilization in which the relations bttween individyals’ were 
few and simple, in the course of a few fears, was turned jnto one 
in which individuals were thrown ‘into a multitude of complex 
and novel associations. The extent-ef the social dities of one 
citizen to another became enormously enlarged. Unless each 
man was to be regarded as his brother's keeper, unless he was 
to be unduly burdeged*with the duty of practically imSuring the 
= (1) (1789) 8 T. R? 51, 1 R, B. 684. 
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world against the results of his conduct, it was necessary that 
the cortelative duty of self-protection should be extended as a 
counterpoise and corrective. It was manifestly unfair that the 
whole burden of protective caution should be thrown on one of 
the two parties, or that any mar should be required to take 
better care for others than such persons are bound to take of 
themselves. The düty of care for others manifestly should be 
no higher than the duty of self-protection. To hold otherwise 
would be to unduly burden business and enterprise, to make of 
those engaged therein the guardians of those apt to be affected 


by’ their operation, and at the same time to rob of self-reliance, - 


.and so enervaté and emasculate and in effect pauperize the latter 
by acgystoming them to look to others for “protection and by 
removing from them all, responsibility for their own safety. To 
hold that, Where the only wrong alleged is the defendant's failure 
to take case for the plaintiff's safety, the plaintiff's own failure 
to protect himself debars him from recovery, is but a logical and 
legitimate extension of the conception underlying consent and 
voluntary assumption of risk—that the plaintiff can ask from 
others no higher respect for his rights than he himself pays to 
them. Š 

Tf the-defendant's wrong be intentional, only consent, express 
or necessarily implied from the circumstances, will bar recovery. 
The defemdant's intent to cause the harm must be met by the 
plaintifs ifitent to suffer it. If it be an act deliberately done 
tending to the plaintiff's manifest injury, he must as deliberately 
subject himself to it. If it be a mere inadvertence, a similar 
inadvertence, will bar his recovery. Logically, therefore, the 
, defense of Cantributory negligence should apply only when the 
" gist of: the allegéd ‘wrong is the defendant's failure to take care 
for the plaintiff's “safety. So the unanimous current of decision 
is that when the defendant's wrong is something more than mere 

'heggencey-tehen. it involves an intent to cause harm—contri- 
butory negligence is no defense. 

When Al i is said, itemay well be that in such case, the defen- 
dapt, in’ the langyage of *the Year Books, “is to be punished for 
his wrong;"—a wrong, in fact, quasi-criminal, not a mere breach 


_ ef social duty.” While the compensatory feature of the law of *, 


tort is that most prominent in modern cases, while it is often 
- asserted that the earlf punitive aspect has entirely disappeared, 
there is m&gh that can only be explained *by,a survival of the 
earlier conception that private compensation was giveh as an 


"* 
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incident to, or a méans for, the punishment of. the public wrong. 
This conception, while it has perhaps survived where’.it first 
existed, has rarely been extended. The modern tort recogniz- 
ing and enforcing social duties is in all its features purely com- 
pensatory. The question # not merely whether the defendant 
pught to pay, but whether the plaintiff ought to receive damages. 
"While the intentional.wrong doer may. well “be punishable, even 
though his victim has by his own inadvertence rendered his harm 
possible or even probable, where the right to recover is based 
on the idea that one should make good the ha¥m caused by his 
. gocial delinquencies, and where, as in all cases of contributory 
negligence, the defendant’s delinquency would have “caused? no. ' 
harm to the plaintiff save for his own misconduct in not caring for 
himself, there is no reason that the law should regard orte as the 
delinquent rather than the other. There is no reason to throw 
upon' the one rather than the other the burden of preventing 
an accident actually preventable by proper cart on the part of 
either, or of answering for the ensuing. harm. It is for this 
reason, and because the law will not aid a plaintiff who Having 
the, power and consequent duty to protect himself has failed to 
do so, and not, as has been seen, because the defendant? s act has 
by reason of the plaintiff's contributing fault ceased to be a 
legally proximate cause of the harm suffered, that the :defendant 
is relieved from liability by the plaintiff's contributory negligence. 
ve But it is only where there is equal ability, equal Sppdrtygity 
. to avert the harm, that this applies. The law requires Impos- 


Dl sibilities -of no man. When the plaintiff is for any reason impotent 


to protect himself, the defendant is bound, if he himself be able 

. by care to avoid harming him, to do so ; and since “the defense , 
' ' of contributory negligence is not punitive in ifs origin, since the 
plaintiff is not to be punished for his miscphduct by being put 
outside the protection of the law and ‘made a Species of outlaw, 
a caput lupis, it cannot matter that this impotence if ae toe his 
own antecedent misconduct. . 

The decided: cases recognize, ous they do nòt ahal 
formulate, a difference between precaution and, caution, —taking 
care in advance to provide agaigst" merely probable dangers, and 
careful action in the face of known. pesil to oneself or others! ^ 
= df the defendant's only fault is an absence of precaption, a like 

, default on the plaintiff's part will debar th latter. If the injury * 
results from a. lack of care or -both'sides, both knasting of tHe 
danger und either being able fo avert it if he act properly, the 
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plaintiff is equally barred, but a mere failure of antecedent pre- _ 
caution.to avoid the danger does not offset a lack of caution 
when the-danger is known. Many of the decisions unnecessarily 
confuse the subject by treating such lack of care in the face of 
manifest. peril as wanton misfonduct equivalent to that inten- 


* ‘tional wrongdoing to which, as has been seen, contributory 


negligence is no defense. Wantonness, however, involves a 
mens rea, a conscious mental attitude of complete indifference 
to, the safety of others, differing ethically, but little from a 
deliberate intent to injure, but entirely distinct from mere care- 


* Jessnegs or incompetence, no matter how great. The knowledge 


- of the peril may emphasize the necessity .for careful or skilful 


action, but it cannot of itself make its omission wanton. 

But while the term wanton negligence, equivalent to inten- 
tional Wrong, is frequently used, it will be found that in few if 
any ofthese cases is there any element of conscious recklessness 
or indifferenc€ to the safety of others. The plaintiff's alleged 
contributory negligence will be found to consist of some ante- 
cedent lack of precaution whereby he is exposed to a peril which 
he is himself powerless to avert. And the defendant's so called 
wanton negligence ,will be found to be a failure in caution for 
the plaihtiff's safety; his peril being perceived. It is only where 
the .defendant's act was antecedent to his discovery of the 
plaintiffs danger that actual wantonness, conscious indifference 


- to'ttre fafety of others has been insisted upon as an ent 
,nécessary to the recovery by a plaintiff himself negligent at a 


. latter stage in the transaction, whether his negligence has been 
,8 lack of precaution or caution. 

To ium up it would appear that the defense of contributory 
negligence i i$ ot a mere application to the particular facts upon 
which if arises of the rules governing proximity of causation, 
ar of the right of indemnity or contribution between wrong 
- goers, gr the voluntary*assumption of a known risk, but is itself 
a distinct and separate exhibition of tbe individualism of the 
comma law, which*exhibits itself in other fields in the doctrines 


Pof.consent.ang voluntary assumption of risk. It debars from 


récovery, even from an Admittedly negligent defendant, one 
whosé own sogial miscqnduct has been a concurring proximate 
cause of his harm. In many jurisdictions there has persisted. 
in this one particular connection, that conception of legal as 


e distingwished from actual cause which preyailed when the earliest 


cases on contributory negligence were decided, and ‘which has 
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"become obsolete in other fields, which regarded thé last actor, 
him whose conduct supplied the final impulse, as the sola respon- 
sible cause, and this whether the plaintiffs peril was actually 
known to the defendant or could have been discovered had he 
exercised normal care. Nor is it 8trange that in this one particular 
class of case this archaic idea continues. The very tendency ^ 
toward a fuller and more complete measure of Tesponsibility , on 
the part of those guilty of social misconduct which led to the - 
repudiation of the rule in Vicars v. Wilcocks (1) where it restrict- 
ed liability, naturally tended to retain it where its abandogment 
would have restricted rather than enlarged the liability of a ` 
negligent defendant. Then, too, it was difficult in practice fo : 
distinguish between the failure to take care where the plaintiff's 
danger and his inability to help himself was known to the" defen. 
dant, and the case where the defendant, had he been on the 
alert, as he should have been, could haye discovered it. «Since, 
admittedly, the defandant was liable in the one c3se, it was hard 
to deny the plaintiff relief in the other. And it is submitted 
that the doctrine of last. clear chance goes no- further than this. 
Where the defendant, had he discovered the plaintiff's peril, 
would be powerless to avert it, even though, his inability to save 
the plaintiff is due to some prior miscondutt whereby "he has 
put it out of his power to do so, he is generally held not to be 
le forthe ensuing harm, nor will it matter which of thé two 
ant ent misconducts, the plaintiff's or the defendant's was... 
the last in point of time if neither, after the danger is or ‘should, 
be discovered, is capable of averting it. . . 
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Wili—Construction—Child—En venire sa mere. 


In this case the question arose asto the rights of a child who 
~ was not born in the testator's lifetime but was at the time en venire 
sa mere. If he was taken to have been born in the lifetime of 
the testator he would have been entitled to an estate for life ; 
if he was taken to have been born after the death of the testator 
he would, be entitled to an estate tail. Swinfen Eady J. took 
the latter view ; his judgment. was upset by the Court of appeal 
. ,whfich*ruled that there is a fixed principle of construction which 
compels a Court to hold that a child is born in the lifetime of the 
deceased.testator if at that time he was en ventre sa mere. Upon 
appeal to the House of Lords this view was negatived. Lord 
Loreburn J.. C. and Lord Atkinson pointed out that there was 
no fixed rule of coastruction as laid down by the Court of appeal; 
but that the legal fiction in question was to be applied only for 
the benefit and not for the detriment of the child. The child is 
assumed to be potentially in existence and included in the motive 
of the gift only when such a construction is for his benefit. A’ 
simifr rulg*has been laid down in some of the American Courts 
[1 Wharton 213], though the contrary view has also been main- 
tained MR 232]. A question of some nicety may how- 
over arise, & the applicability of the Rule against perpetuities is 
Fe: ‘Be. faced’; in such a case there does seem to be an established 
rulé, that the subsequently born child must be treated as alive 
at the death bf the testator, though it may be in the interest of 
thé child to contend. that the.gift is void as.an infringement 
* against the rule. e du re Wilmer, (1903) 2 ch. 421. 
we » 


* LL Libel yand slander — Privilege —Publication. 


“This. case lays down two important propositions of lawon ` 


the subject of libel. It» rules in the first place that where a 
limited company , sends a comunication containing defamatory 
statements of a third person fo &nother,Company to which it owes 


r 


in receiving the communication, the oçcasion is privileged, 


. notwithstanding the ffct that the duty i is one of imperfect obli ' 


gation on&, In the second place it is pointed out that where: 


the managing director of the cpmpany dictates to a stenographer ` l 


Edinondson 
i $. € 
Birch. _ 
[1907.] 


1K. B. 371, 
the duty of making the communication.and which has an interest e ° —— 


Vis 


Thorby 


v 
Orchis, Steam- 


ship °Co., 
[1907] 


1K. B; | By 660. 
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the defamatory letter which is subsequently sent to the other 
company, the privilege in question covers the publieatian to the 
stenographer. This latter proposition eats into, the rule laid 
down in Pullman v. Hill. (1891) 1 Q. B. 524, the effect of which 
had already been greatly limited by Boxsiws. v. Goblet (1894) 
I Q. B. 842. Reference may also.be-made to our note on Puter- 
baugh v. Gold. Medal 4 C. L. J. 43n. . 


"t 


Newspaper—Obscenity—Adoertisement, 


In this case a question arose as to the liability of aus 
of a newspaper, in which advertisements are published which are 
in themselves not obscene but relate to books and photographs 
whieh are obscene to the knowledge’ of _the editor, Lord 
Alverstone C. J. held that the editor was liable to conviction on 
a charge of causing and procuring obscene books and photographs 
to be sold and published and to be sent by mail This is 
obviously good sense. The publication is directly brought about. 
by the act of the accused who had knowledge that such would 
be the consequence of the insertion of the advertisements in his, 
paper. In other words, the person who receives money fos the 
advertisements becomes liable in the same way as the person who 
himself sells indecent literature. Similar view has-been taken 
by the United States Supreme Court, (Grimm y. Ongied States, 1 
156 United States 604). The American Courts in fact, have gone } 
further and have ruled that if one partner acts in ‘such a way 
with the knowledge and acquiescence of the other, both becotne 
liable. (Burton v. United States 142 Fed. Rep. 57). *. *, 
DT 
Steamship—Deviation from course-—Limitation of ° 
liability—Contract of afveighfinent. , ae oo 


This case affirms the rule that in marin’ transportation, any 
unauthorized deviation of the vessel from her legitimate and 
contemplated course, nullifies exemption from tiability contairfed 
in the bill of lading or other cóntract under which the cargo is 
" shipped ; ; such deviation rendérs the cdtrier liable as an insurer. for. 

any loss occasioned by or ‘taking place during the deviation. 
This rule may be defended upon a two fold ground, frs, because 
the deviation amoUhts to an abandonment by the fhip of the 


. 
. 


t 
ef 


" Vou. VII) OASES AND COMMENTS, 


original contract and all-its' terms, relegating the carrier to its - 


commor law liability ; second/y, because by the deviationany -` 


insurance on the cargo is lost, the carrier, through whose act the 
shipper is deprived of the protection afforded by this security, 


\ = hould be held tp have assumed that protection. This principle” - 


» ‘has been adopted not only in England, [6 Bingham 716 ; (1897) 
41 Howard 7 ; 154 U. S. 51.] 


t we 
DUREE NE 
E Seinen — Right to Wages—Refusal to proceed: 


In this ease a question arose as to the right of a seaman under 
contract of sefvice for ordinary voyage, to refuse to proceed to 
' belligerent pert without relinquishing the right to wages. The 
general rule on the,*subject is that seamen must complete the 
royage for which they have signed articles, in order that they 
nay be entitled to claim the stipulated wages ; and if they refuse 
o tontinue the voyage without adequate cause, they forfeit the 
vhole amount of wages due. Certain circumstances; however, 
pay optrate .fo release the seamen from their obligations and 

"title them to refuse to continue the voyage without incurring 
L orfeiture of their wages. Thus a deviation from the voyage 
sified inthe shipping articles, may justify a refusal to continue 
E voyage, onthe ground that the seamen cannot be held to 
Tvice essentially different from that which they contracted to 
"der. The case under notice holds that this right of seamen 
xists "when the, master of a vessel proposes to proceed with a 
argo of contrabahd ef war to the port of a country engaged in 
| »tilities, althodgh the proposed port is within the limits of the 
i} 





sees. nude 





yage gontemplated and the seamen knew at the time when 
a Signed ‘articles, that aestate of war existed. This view is 
lupported by "the deciyions in 93 L. T. N. 9. 174 and 94 
^. T. N. S. 298. The principle is that there is a substantial 
[eres of risk, and the knowledge of the increase of the risk 

d danger’ comes to the crew tn. the course of the voyage. 
imijar vjew has ben taken in the American Courts [ Campbell v. 
Üeamer- Uncle Son; 4 Fed. Eu Noc. 2372]. 
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Mortgage—Release by Morigagee. | .. 
4 . ae 


e 







by a mortgagee of a portion of the mortgaged premi 
a grantee of the mortgagor on the personal liability of 
mortgagor. It was held that where mortgaged EU 
conveyed by the mortgagor to a thiré person, and the m 
gagee without the consent of the mortgagor releases pa 
the property so conveyed from his mortgage lien, an 
turns out in the end that the portion not released is not "suffi 
to satisfy the mortgage debt, the mortgagee is nót entju 
proceed personally against the mortgagor for the balante, * A. 
view is supported by the decision of the Master of thé i 
in- Palmer v. Hendrie, 27 Bevan 349 28 Bevan 344.4 ` Refer] 
may also be made to L. R. I. P. ‘C. 50, L. R. 7 Q. B. i 
I Q. B. D. 669. It may be observed however that this v 
is not quite equitable. Of courfe the liability of the*mort 

cannot be increased by any action on the part the mottgag: 
at the same time, fall | justice would be done if the value of! 
property released is taken into account in determining 
burden to be thrown upon the mortgagor. This position, 
supported by the case of Worcester 9. Thayer, 136 Mars. «159. 4” 
was pointed out in this case that if there are several parcels of y 
included in one mortgage, the mortgagor cannot complain if | 
mortgagee releases one or more of them and is satisfied to 
upon the diminished security, provided no additiqnal A 
thrown- upon the mortgagor. But it is not easy to see why | 
mortgagor should have any just ground for complaint beyond: 
extent to which he has been injured. If theréfore after tak 
the true value of the released property intg gocount, ap 
liability still remains upon the mortgagor, there*m no reason | 
he should escape liability to that extent. * i 
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Equitable Meriga, VÉ A 
e * 
In this case a question arose ‘as to how an equitable mo |j 
may be created. A'agreed witli H; that iB should lend $* 
a sum of money, he would apply it for the purchase of asp 
tract of land and as soon as his own title was completed, he wo! 
execute a mortgage in favour- of-B ‘for the surg*advanced* (: 


obtained the money and, bought the land and subseque ' 
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‘used to execute the mortgage, and before B could enforce his 
hts, A` trangferréd the land to C, who took with notice of the 
reement. It was successfully contended by B as against C 
at B had an equitable mortgage on the property. The Supreme 
urt held thgt as equity would regård that as done which the 
tower agreed should be done and which ought to have been 
2e the Court would treat the transaction as creating an equi- 
le mortgage upon the land in favour of the lender. 
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Solicitors' Forms—Vor. I—by CHARLES Joxzs—ErriNa- - 


af WILSON, Lonpon, 1908— 5s. nett.—Mr. Jones published 
‘ven yearseago the first volume of a book of practical forms 
ich yent into a second edition in 1903. The present volume 
intended to complete the work. It is on the same lines as its 
«decessor and it provides in addition to general conveyancing 
rms, precedents which are not met with in standard works. 
-e value of the work is enhanced by the insertion of more 
an one forni in many cases and the utility of the book is 
nsiderably increased by valuable notes of which a good speci- 
en will beound in page 88. The index is very comprehensive 


d we frist that the book will meet with the same favour as 


e ‘iret’ volume. 


A Trienxial Key to the Current Index of INDIAN Casus 
05e1907—by e T. V. Sanjrva Row, ThiCcHINOPOLY, 1908— 
«. Sanjiva Row's Current Index which is familiar to the profes- 
n all dver India has gone into a third volume. The busy practi- 
wer thereforðwho has to look up for a recent case upon. any 
int must, undergo the trouble of looking through all these 
-«umee Te dvoid, this Mt. Row very considerately furnishes 
Key or Index which ts indispensible to all who use the Current 
deg, ‘We Pavé tested the work in places and found it invari- 
ly BEIDE: . s 


* 
* 


Tin 


